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ERRATA-. 


Page  24,  line  16,  in  the  head  note,  /or  "  held  by  witness  "  read  "  held  by  a 

witness." 
Page  99,  first  line  of  head  note,  for  '*  trust  deed  of  settlement "  read  **  (rust 

disposition  and  settlement." 
Page  154,  line  8,  from  bottom,  after  "  having  "  imert  •*  it." 
Page  157,  far  "  Appeal  "  at  the  top,  read  "  Writ  of  Error." 
Page  161,  line  6,  from  top,  after  **  into  "  inttrt  **  it." 
Page  299,  last  line,/or  "  narration  "  read  "  narrative.*' 
Page  880,  add  a$  a  ucond  head  note,  "  Costs  are  not  given  where  an  interlocutor 

is  only  varied." 
Page  897,  line  6,  from  bottom, /or  «  This  an  order"  read  "  Tliis  is  an  order." 
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APPEAL 


FROM   THE   COURT   OF  SESSION. 

Sir  William  Henry  Don,  of  Newton, i   ^       „     . 
Baronet -     -    Ij^PP'i^^*' 

M.   LippMANN,   residing  at  Nancy,  in^  d  j    ^ 

France      -    -     -     - }  Respondent. 

The  law  of  a  country,  where  a  contract  is  to  be  enforced, 
must  govern  the  enforcement  of  such  contract. 

Where,  therefore,  bills  were  drawn  and  accepted,  and  became 
due  in  France,  but  the  acceptor,  a  Scotchman,  before  such 
bills  became  due,  returned  to  Scotland,  and  there  con- 
tinued till  his  death — Held,  by  the  Lords,  (reversing  the 
decision  of  the  Court  of  Session,)  that  more  than  six  years 
having  elapsed  between  the  time  of  the  bills  becoming  due 
and  the  action  being  brought,  the  Scotch  law  of  prescrip- 
tion applied,  and  that  its  effect  was  not  prevented  by  the 
fact  that  the  payee  had  taken  legal  proceedings  in  France 
during  the  absence  of  the  debtor,  and  had  obtained  judg- 
ment against  him. 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment 
may  examine  into  that  judgment  to  see  whether  it  has  been 
rightfully  obtained  or  not. 

The  late  Sir  Alexander  Don,  the  father  of  the  Ap- 
pellant, happened  to  be  within  the  French  territqry 


1837. 

April  21.  28. 
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1837.  in  1802,  when  hostilities  recommenced  between  this 
Don  country  and  France  after  the  peace  of  Amiens,  and 
with  many  other  British  subjects  was  tyrannically  de- 
tained in  France.  He  remained  a  prisoner  until 
February  1810.  Upon  the  13th  of  November  1809, 
Charles  Fagan,  merchant  in  Paris,  drew  two  bills 
upon  him,  which  are  dated  "Versailles,"  ordering 
him,  as  acceptor,  to  pay  to  the  Respondent  Lippmann, 
who  was  named  in  the  bills  as  payee,  the  sum  of 
20,000  francs,  each  bill  being  for  that  amount.  These 
bills  were  drawn  upon  the  acceptor  at  the  "  Hotel  de 
Richelieu,  Paris,"  his  place  of  residence ;  were  made 
payable  on  the  1st  of  March ;  and  were  drawn  and 
accepted  in  the  following  terms : — 

Versailles  le  13  9bre  1809. 

Bon  pour  20,000  fr. 
An  premier  Mars  prochain,  pay6  par  cette  premiere 
de  change,  k  Tordre  de  M.  Lippmann,  le  somme  de 
vingt  mille  francs,  valeur  re^u,  sans  autre  avis. 

Bon  pour  vingt  mille  francs. 

(signed)         Chas.  Fagan. 
A  Monsieur, 
Monsr.  Don. 

Hotel  Richelieu,  Rue  Neuve, 
St.  Augustin,  Paris. 
Accept^  pour  le  somme  de  vingt  mille  francs,  pay- 
able le  premier  Mars  1810. 

(signed)         Alexander  Don. 

Versailles  le  13  9bre  1809. 

Bon  pour  20,000  fr. 

Au  premier  Mars  prochain,  pay^  par   cette  pre- 

ndire  de  change,  k  Tordre  de   M.  Lippmann,    le 
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somme  de  vingt  mille  francs,  valeur  re^u,  sans  autre        igs?. 
avis.  ^""^^    ' 

Bon  pour  vingt  mille  francs.  "^ 

(signed)         Chds.  Fagan. 
A  Monsieur, 
Monsr.  Don. 

Hotel  Richelieu,  Rue  Neuve, 
St.  Augustin,  Paris. 
Accept^  pour  le  somme  de  vingt  mille  francs,  pay- 
able le  premier  Mars  1810. 

(signed)         Alexander  Don. 

Before  the  bills  became  due.  Sir  Alexander  Don 
left  Paris,  and  was  in  England  in  the  month  of  Fe- 
bruary 1810.  When  the  bills  became  due  they  were 
dishonoured,  and  protested  for  non-payment  against 
the  acceptor,  and  the  dishonour  was  intimated  to 
Charles  Fagan,  the  drawer. 

M.  Lippmann  then  commenced  proceedings  accord- 
ing to  the  law  of  France,  against  both  the  acceptor 
and  drawer  of  the  bills,  and,  in  the  action  raised 
before  the  Tribunal  de  Commerce  of  the  department 
of  the  Seine,  Charles  Fagan,  the  drawer,  made  ap- 
pearance, but  he  did  not  deny  the  validity  of  the  debt. 
He  requested  the  Court,  however,  to  give  him  time, 
in  order  that  he  might  arrange  as  to  payments  of  the 
bills.  On  the  25th  July  1810,  judgment  was  pro- 
nounced against  both  the  drawer  who  had  made 
appearance,  and  against  Sir  Alexander  Don  the  ac- 
ceptor in  absence.  All  the  requisites  of  the  law  of 
France  were  stated  to  have  been  complied  with  in 
these  proceedings.  The  decree  of  the  Court  was  for 
payment  of  the  contents  of  the  bills,  and  fifty-nine 
francs  of  expenses,  exclusive  of  the  expense  of  regis- 
tering the  judgment.     This  judgment  was,   in  the 
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1 837.  pleadings  in  the  present  suit,  alleged  to  have  been  inti- 
'^^  mated  on  the  22d  October  1810,  by  the  proper  officer, 
and  according  to  legal  form,  at  the  former  residence  of 
Sir  Alexander  Don ;  and  it  was  stated,  that  he  had  left 
the  Hotel  Richelieu  about  six  months  before,  and  was 
believed  by  the  servants  at  the  hotel  to  have  gone  to 
England.  Execution  then  followed  against  the  effects 
of  Charles  Fagan,  as  his  person  could  not  be  found. 
That  person  afterwards  died,  and  about  the  month  of 
March  1813  his  effects  were  sold  at  the  instance  ol' 
M.  Lippmann,  and  the  sale  was  reported  by  the  auc- 
tioneer as  having  produced  434  francs,  after  deduct- 
ing expenses,  for  which  credit  is  given.  A  claim  was 
made  on  Sir  Alexander  Don,  but  he  positively  de- 
clared that  he  had  remitted  to  France  ample  funds  to 
pay  all  his  just  debts,  and  after  a  correspondence  on 
the  subject,  which  took  place  in  1814,  no  further 
claim  was  made  on  Sir  Alexander  Don  in  his  lifetime. 
He  died  in  April  1820.  The  action,  now  the  subject 
of  appeal,  was  commenced  on  the  3d  of  April  1829, 
and  it  was  founded  both  upon  the  bills  and  the  judg- 
ment. The  defendant,  who,  being  an  infant,  appeared  by 
his  tutor,  set  up  in  defence  the  Act  of  1772,  by  which  it 
is  declared,  "  that  no  bill  of  exchange,  &c.  shall  be  of 
force  in  Scotland  unless  diligence  shall  be  raised  and 
executed,  or  action  commenced  thereon  within  six 
years  from  and  after  the  terms  at  which  the  sums  in 
the  said  bills  shall  become  exigible."  The  question 
therefore  which  was  raised,  was,  whether  the  law  of 
Scotland  or  that  of  France  was  applicable  to  the  case. 
If  the  former,  then  the  Act  of  1772,  which  limits  the 
right  of  suing  to  within  six  years  after  the  bill,  &c. 
becomes  due,  had  taken  effect,  and  the  action  was 
barred  by  prescription ;  if  the  latter,  then  the  bar  by 
prescription  would  take  effect  at  five  years  from  the 
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date  of  the  instrument,  unless  proceedings  were  1837. 
taken  in  a  French  court  on  such  instrument,  but  if  ^^ 
such  proceedings  were  taken,  then  after  judgment  ^  «'• 
therein  obtained,  the  prescription  would  not  be  a  bar 
for  thirty  years  after  the  date  of  the  judgment, 
and  consequently  the  decree  in  the  French  court 
might  properly  be  made  the  ground  of  the  present 
suit.  When  the  case  came  before  the  Lord  Ordinary, 
he  took  the  opinions  of  French  counsel  on  the  law  of 
France,  and  after  having  taken  time  for  consideration, 
he  pronounced  an  interlocutor  repelling  the  plea  of 
sexennial  prescription,  and  finding  that  the  defendant 
was  entitled  to  be  reponed  against  the  judgment  of 
the  Tribunal  of  Commerce  in  France.  He  therefore 
appointed  the  parties  to  be  further  heard  on  the  merits 
of  the  case.  In  a  note  appended  to  the  interlocutor, 
his  Lordship  went  fully  into  the  question  of  the  par- 
ticular law  by  which  a  claim  on  bills  of  this  sort  was 
to  be  decided,  and  intimated  that  he  looked  upon  the 
proceedings  in  France  as  merely  sufficient  to  repel  the 
plea  of  prescription,  but  not  as  sufficient  to  preclude 
the  defender  from  answering  the  claim  by  going  into 
the  merits  of  the  case.  The  Lords  of  the  First  Divi- 
sion of  the  Court  of  Session  sustained  this  interlo- 
cutor. 

Sir  W.  Follett  and  Mr.  M.  Smith  for  the  Appel- 
lant : — ^The  law  by  which  this  case  must  be  decided 
is  that  of  the  country  where  the  remedy  is  sought  to 
be  enforced  (a).  The  remedy  here  was  sought  to  be 
enforced  in  Scotland.  The  bills  too  became  due  while 
the  acceptor  was  domiciled  in  Scotland,  and  therefore 
by  the  law  of  Scotland  were  payable  there.     The 

(a)  Voet  De  Statutis,  lib.  i,  tit.  4,  part  2,  s.  58.      Uuber  de 
CoDflictu  Leg.  Div.     ErsJc.  B.  III.  tit.  7,  s.  48. 
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1837.  lex  loci  solutionis  must  therefore  prevail  over  the 
lex  loci  contractus.  The  Scotch  plea  of  prescrip- 
tion is  consequently  applicable  to  the  suit,  and  forms 
a  complete  bar  to  it.  If  a  French  bill  of  exchange  is 
sued  on  in  England,  it  must  be  sued  on  according  to 
the  law  of  England,  and  then  the  English  Statute  of 
Limitations  would  form  a  bar  to  the  demand,  if  the 
bill  had  been  due  for  more  than  six  years  (6).  De 
la  Vega  v.  Vianna{c\  The  British  Linen  Co.  v. 
Drummond{d).  It  is  admitted  that  the  law  of  the 
place  where  the  contract  is  made,  must  be  employed 
to  expound  the  contract.  But  there  is  a  manifest  dis- 
tinction between  expounding  and  enforcing  a  con- 
tract. If  this  first  proposition  is  established,  then  it 
follows  that  the  prescription  thus  created  by  the  law 
of  the  country  where  the  remedy  is  sought  to  be  en- 
forced, cannot  be  prevented  from  taking  effect  but  by 
something  which  that  law  itself  admits  to  be  sufficient 
to  defeat  the  prescription.  Now,  that  cannot  be  the 
case  with  the  proceedings  in  the  French  court. 
Those  proceedings  were  altogether  such  as  neither  the 
Scotch  nor  the  English  law  would  recognize.  They 
were  taken  in  the  absence  of  Sir  Alexander  Don,  in 
the  courts  of  a  country  where  he  was  at  the  time  an 
alien  enemy,  where  he  would  not  have  been  permitted 
by  the  law  of  that  country  to  appear  and  claim  any 
civil  rights,  and  where  he  had  neither  property  to  be 
attached,  nor  an  appointed  agent  to  be  answerable  for 
him.  All  the  cases  in  which  the  decrees  of  foreign 
courts  have  been  treated  as  pritnd  facie  evidence  of 
the  existence  of  a  debt,  have  been  those  where  the 
parties  did  appear  or  had  full  opportunity  of  appear- 
ing before  the  tribunal  pronouncing  the  decree,  or 

(6)  Chitty  on  Bills^^S  edit.  613.      (c)  1  Barn.  &  Ad.  284. 

(d)  10  Barn.  &  Cret.  903. 
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where  they  had  property  situated  or  agents  residing  issi. 
within  the  jurisdiction :  Goddard  v.  Swinton(e)n  Ed- 
wards  v.  Prescott  (f).  In  the  case  of  Sinclair  v. 
Fraser  (g),  the  Scotch  courts  did  not  carry  out  the 
doctrine  of  the  above  cited  cases,  but  on  appeal  to 
the  House  of  Lords,  they  were  directed  to  review  their 
decision,  and  make  it  conformable  to  the  preceding 
authorities.  The  case  of  Douglas  v.  Forrest  (h)  is 
not  opposed  to  this  argument,  for  though  the  English 
courts  there  enforced  a  decree  of  the  Scotch  courts 
made  against  a  party  in  his  absence,  the  judgment 
expressly  proceeded  on  the  ground,  that  he  had  real 
property  in  the  country,  the  tribunals  of  which  had 
pronounced  the  decision,  and  that  as  his  property  was 
under  the  protection  of  the  Scotch  law,  it  must  be 
held  liable  to  the  decrees  of  that  law.  In  effect, 
therefore,  Doitglas  v.  Forrest  adopted  tlie  principle 
of  the  decision  in  Buchanan  v.  Mucker  (i).  This  last 
case  distinctly  settled  that  a  decree  obtained  against  a 
person  who  was  not  within  a  jurisdiction,  and  who  had 
no  property  within  it,  could  not  be  effectual  for  any 
purpose  whatever.  The  Scotch  courts  have  always 
recognised  the  principles  laid  down  in  these  English 
cases,  and  it  follows,  therefore,  that  the  proceedings 
in  France,  which  were  had  behind  the  back  of  the 
party  by  a  tribunal  before  which  he  could  not  appear, 
and  in  a  country  where  he  had  no  property,  cannot 
be  received  as  judicial  notice  of  a  claim  so  as  to  pre- 
vent the  operation  of  the  Statute  of  Limitations.  The 
authority  of  Lord  Kaimes  is  in  favour  of  the  Appel- 
lant, for  he  says  in  distinct  terms  (A),  that  it  ought 
never  to  be  a  question  "  whether  a  foreign  prescrip- 

(«)  Morr.4533.  (t)  1  Camp.  63  ;  9  East,  ip«. 

(y*)  Id.  4535.  (k)  Principles       of      Equity, 

(i?;  Id.  454a.  vol.  ii.  p.  353. 

{h)  4  Bing.  686. 
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1837.       tion  or  that  of  our  own  country  ought  to  be  the  rule, 
jy^      for  our  own  prescription  must  be  the  rule  in  every 
V.  case  that  falls  under  it,  and  not  the  prescription  of 

any  other  country."  The  same  author,  noticing  the 
statute  of  1679,  which  introduced  the  triennial  pre- 
scription, observes,  that  it  directs  the  Judges  "  not  to 
sustain  action  after  three  years,"  without  making  any 
distinction  as  to  the  debt  being  Scotch  or  foreign. 
Lord  Eskgrove  put  the  same  construction  on  the  sta- 
tute of  1772,  in  the  case  o(  Delia  Voile  v.  The  York 
Buildings  Co.  (/).  It  is  clear,  therefore,  on  all  the 
authorities,  as  well  as  on  principle,  that  the  prescrip- 
tion of  a  right  of  action  on  any  obligation,  must  be 
regulated  by  the  lex  fori  of  the  remedy,  and  not  by 
the  lex  loci  contractus.  The  decision  of  the  Court 
below  must  consequently  be  reversed. 

Dr.  Lushington  and  Mr.  Gordon  for  the  Respon- 
dent : — ^The  decision  of  the  Court  below  was  correct 
in  admitting  the  proceedings  in  the  French  courts  as 
a  bar  to  the  prescription.  Both  the  drawer  and  ac- 
ceptor of  the  bills  were  liable  to  the  payee,  and  pro- 
ceedings against  one  only  would  have  been  sufficient  to 
affect  both :  Gordon  v.  Bogle  (w).  But  here  there  Mere 
proceedings  against  both,  and  judgment  was  obtained 
against  both  according  to  the  proper  forms  of  the  law 
of  the  country  where  those  proceedings  were  had. 
But  then  it  is  said,  that  the  lex  loci  contractus  is  not 
to  decide  a  case  of  this  sort  where  one  of  the  parties 
is  subject  to  another  jurisdiction.  That  argument 
cannot  be  sustained.  The  parties  making  a  contract, 
make  it  with  reference  to  the  law  of  the  country  in 
which  it  is  made.  They  cannot  anticipate  that  it  is 
to  be  broken,  and  that  it  will  have  to  be  enforced  in 
another  country.  At  all  events,  they  cannot  be  sup- 
(/)  March  9,  178C.  (wi)  Morr.  11127. 
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posed  to  make  such  an  anticipation  where  the  con-        i837. 
tract  is  for  the  simple  payment  of  a  sum  of  money. 
The  French  courts  had  jurisdiction  in  this  case,  be- 
cause the  contract  was  entered  into  in  France,  both  the 
parties  being  resident  there,  and  both  expecting  the 
contract  to  be  performed  there ;  and  by  the  law  of  that 
country,  it  is  not  absolutely  necessary  that  when  the 
performance  of  such  a  contract  is  claimed,  the  foreigner 
who  made  it  should  actually  be  in  France.  Proceedings 
may,  even  in  his  absence,  be  taken  to  enforce  perform- 
ance of  it.     If  therefore  the  French  courts  had  juris- 
diction over  the  matter,  then  it  is  a  well  established 
principle  of  law,  that  the  judgments  or  decrees  of 
foreign  courts  having  competent  jurisdiction,  afford 
at  all  events  primd  fade  evidence  of  a  claim,  and 
that  effect  will  be  given  to  them,  unless  they  are  im- 
pugned on  the  ground  that  the  judgment  given  was 
contrary  to  the  jti$  gentiunij  and  consequently  ought 
not  to  be  respected  in  the  courts  of  civilised  nations. 
Nothing  short  of  such  an  objection  can  be  allowed  to 
impugn  the  judgment.   Indeed  in  Geyer  v.  Aguilar{n\ 
the  Court  of  King's  Bench  supported  a  decree  of  one  of 
the  French  courts  condemning  an  American  vessel, 
although  the  Judges  characterised  the   decree  itself 
as  having  proceeded  on  principles  more  worthy  of  an 
Algerine  court  than  that  of  any  civilised  nation,  and 
as  actually  authorising  an  act  of  piracy.     In   the 
cases  of  Goddard  v.  Swinton  (o),  Edwards  v.  Pres- 
cot{p),  Johnston  v.  Crawford  {q)^   and  Findlater  v. 
Drummond  (r),    the   jurisdiction   of   foreign    courts 
was    recognised    in    a    matter    where   such   courts 
had   jurisdiction,    and    their    judgments    were    en- 
forced.    Now,  it  is   clear  here  that  the  courts  had 

(n)  7  Term  Rep.  68 1.  (y)  Morr.  4544. 

(o)  Morr.  4633-  0 )  Brown's  Syn.  707. 

(p)  Id.  4535. 
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1837.  jurisdiction,  and  that  the  lex  loci  contractus  must 
govern  the  present  case.  In  Robinson  v.  Bland  («), 
Lord  Mansfield  said,  "  The  general  rule  established* 
er  comitate  et  jure  gentium^  is,  that  the  law  of  the 
place  where  the  contract  is  made,  and  not  where  an 
action  may  be  brought,  is  to  be  considered  in  ex- 
pounding the  contract."  With  regard  to  a  bill  of 
exchange,  the  Scotch  law  holds  that  the  place  where 
the  bill  is  made  payable  decides  by  what  law  the  con- 
tract is  to  be  governed:  Rogers  v.  Cathcart  (f). 
Grove  v.  Gordon  (m),  JLord  Lovat  v.  Lord  Forbes  (a;), 
Parry  v.  M^Lachlan  (y),  Glyn  v.  Johnston  {z)^ 
Phillips  v.  Stairifield  (a).  The  bills  here  were  pay- 
able in  France — they  were  drawn  by  a  person  residing 
in  France  upon  another  also  residing  there,  and 
were  accepted  by  him  with  his  address  in  Paris 
affixed  to  the  acceptance.  Everything,  therefore, 
showed  the  intention  of  the  parties  to  treat  these 
bills  as  French  contracts.  The  limitation  is  of  the 
very  nature  of  the  contract.  The  French  law  is  con- 
sequently applicable  to  them.  If  so,  then  the  pro- 
ceedings in  the  French  courts  are  a  complete  bar  to 
the  prescription.  But  it  is  said  that  they  cannot  be 
so,  because  they  were  taken  in  the  absence  of  Sir 
Alexander  Don.  But  Douglas  v.  Forrest  (b)  recog- 
nised the  principle,  that  a  judgment  had  in  the  ab- 
sence of  a  party,  was  not  on  that  account  alone  to  be 
treated  as  invalid.  There  is  here  no  other  objection 
to  the  judgment,  which  was  obtained  in  a  regular  suit 
against  Sir  A.  Don  and  his  co-surety,  and  the  latter 
must  for  such  a  purpose  be  considered  as  the  agent 

(5)  1  Sir  W.  filack.  956.    See         (x)  Id.  4513. 
also  die  arguments  in  Uie  case,         (y)  S4  IVlay  1837. 


p.  234.  (z)  8  June  1830. 

U)  Morr.  4507.  (a)  Morr.  4503. 

(tt)  Id.  45ti.  (i)  4  Bing.  686. 
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of  the  former.     The  judgment  in  the  French  Court       iss7. 
must  therefore  be  treated  as  a  judicial  recognition  of 
the  claim,  sufficient  to  bar  the  prescription  now  set 
up  from  taking  eflTect. 

Lord  Brougham : — My  Lords,  there  is  a  case  of  26  May. 
Don  V.  Lippmann  which  was  recently  argued  before 
your  Lordships,  and  which  involving  as  it  does  a 
matter  of  national  law,  is  one  of  considerable  import- 
ance. The  facts  of  the  case  are  these.  The  late 
Sir  Alexander  Don  was  the  acceptor  of  two  bills  of 
exchange,  drawn  on  him  by  one  Fagan,  for  the  sum 
of  20,000  francs  each,  and  payable  on  the  1st  of  March 
1810,  to  Pagan's  order.  He  accepted  these  bills  in 
France,  but  soon  afterwards  returned  to  Scotland  and 
died  there,  leaving  the  present  Appellant  an  in&nt, 
who  now  appears  with  the  concurrence  of  a  tutor. 
This  action  was  commenced  in  Scotland,  in  April 
1829,  by  the  payee  of  the  bill  against  the  Appellant 
as  the  representative  of  his  father ;  the  payee  having 
previously,  namely,  in  1810,  proceeded  in  the  French 
courts  against  Fagan  the  drawer  and  Sir  Alexander 
Don  the  acceptor,  and  obtained  judgment  there.  In 
that  proceeding  Sir  A.  Don  was  not  cited,  except 
according  to  a  form  known  in  the  French  courts  of 
judicature,  by  the  affixing  of  notice  in  a  public  office. 
The  payee  then  commenced  this  action  both  on  the 
bills  and  on  the  judgment  obtained  in  that  pro- 
ceeding in  the  French  courts.  The  Appellant  defended 
himself  by  setting  up  prescription  under  the  Scotch 
Act  of  1772.  The  Lord  Ordinary,  before  whom 
the  case  came,  after  taking  the  opinions  of  French 
counsel  for  the  purpose  of  informing  the  Court  as  to 
what  was  the  French  law,  pronounced  an  interlocutor, 
repelling  the  defence  of  the  Scotch  limitation  of  six 
years,  holding  that  the  French  judgment  did  operate 
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1837.      as  an  interruption  of  the  prescription,  and  was  valid 

jy^^        as  an  answer  to  that  defence  in  this  case,  and  as  he 

w-         held   the   French  law  to  be   valid   for  the  purpose 
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of  interrupting  the  prescription,  he  allowed  the  judg- 
ment of  the  French  court  to  enter  into  his  considera- 
tion of  the  case,  but  did  not  hold  it  to  be  conclusive. 
He  therefore  reponed  the  defendant  below,  and  allowed 
him  to  make  out  a  defence  in  what  manner  he  could 
on  the  merits.  On  this  decision  the  case  was  brought 
before  the  Lords  of  the  First  Division  of  the  Court  of 
Session,  and  they  affirmed  the  judgment  of  the  Lord 
Ordinary.  This  appeal  was  then  brought  before  your 
Lordships. 

It  appears  that  in  Scotland, — ^and  it  is  rather  singular 
that  it  should  be  so, — where  a  bill  is  accepted  pay- 
able generally,  without  any  particular  place  being 
named,  it  shall  be  deemed  payable  at  the  place  at 
which  the  acceptor  is  domiciled  when  it  becomes  due. 
It  becomes  of  some  importance  to  know  where  the  bills 
were  payable,  because  this  principle,  which  has  been 
adopted  of  late  years  in  many  of  the  Scotch  decisions, 
and  towards  which  I  admit  the  great  leaning  of  the 
Scotch  profession  is,  renders  it  material  to  consider  whe- 
ther this  is  a  Scotch  or  a  foreign  debt.  Yet  sometimes 
this  expression  is  used  in  the  cases  without  affording 
any  accuracy  of  description,  for  sometimes  the  debt  is 
called  English  or  French  in  respect  of  the  place  where 
the  contract  was  made ;  sometimes  it  is  the  place  of 
the  origin,  sometimes  of  the  payment  of  the  contract, 
and  sometimes  of  the  domicile  of  one  of  the  parties. 
But  at  all  events  it  becomes  important  to  consider 
whether  this  was  a  foreign  or  a  Scotch  debt.  In  the 
present  case  it  was  held  most  properly  to  be  a  foreign 
debt.  That  is  a  fact  admitted ;  it  is  out  of  all  con- 
troversy. This  therefore  must  now  be  taken  to  be  a 
French  debt,  and  then  the  general  law  is,  that  where 
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the  acceptance  is  general,  naming  no  place  of  pay-        1837. 
ment,  the  place  of  payment  shall  be  taken  to  be  the 
place  of  the  contracting  of  the  debt.     I  shall  therefore 
deal  with  this  bill  as  if  it  was  accepted  payable  in 
Paris. 

On  these  short  and  admitted  facts,  and  on  this  fur- 
ther assumption,  that  the  bill  being  accepted  in  France 
is  payable  there,  the  question  arises,  and  it  is  one 
which  is  not  only  the  principal  point,  but  it  disposes 
of  all  the  rest,  namely,  which  of  the  two  laws,  the  law 
of  France,  where  the  bill  is  accepted  and  is  payable, 
or  that  of  Scotland,  where  the  debtor  resides,  shall 
rule  the  decision  of  the  case.    That  is,  in  other  words, 
whether  the  prescription  set  up  is  to  be  that  of  Scot- 
land or  France.     The  law  on  this  point  is  well  settled 
in  this  country,  where  this  distinction  is  properly 
taken,  that  whatever  relates  to  the  remedy  to  be  en- 
forced, must  be  determined  by  the  lex  fori  jthe  law  of  the 
country  to  the  tribunals  of  which  the  appeal  is  made. 
This  rule  is  clearly  laid  down  in  The  British  Linen 
Company  v.  Drummond  (c),  De  la  Vega  v.  Vianna  (rf), 
and  in  Huher  v.  Steiner  (e),  though  the  reverse  ha  . 
previously  been  recognised  in  Williams  v.  Jones  (f). 
Then  assuming  that  to  be  the  settled  rule,  the  only 
question  in  this  case  would  be,  whether  the  law  now 
to  be  enforced  is  the  law  which  relates  to  the  contract 
itself,  or  to  the  remedy.    When  both  the  parties  reside 
in  the  country  where  the  act  is  done,  they  look  of 
course  to  the  law  of  the  country  in  which  they  reside. 
The  contract  being  silent  as  to  the  law  by  which  it  is 
to  be  governed,  no.thing  is  more  likely  than  that  the 
lex  loci  contractus  should  be  considered  at  the  time 


(c)  10  Barn.  &  Cres.  903.  Dowl.  Prac.  Cas.  781 ;  and  4 

(d)  I  Barn.  &  AdoL  284.  Moore  &c  Scott,  328. 
(c)  2  Scott,  304;  1  Hodges,  (/)  13  East,  439. 

306;    2  Bing.  N.  C.  802;    2 
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1837.  the  rule,  for  the  parties  would  not  suppose  that  the 
contract  might  afterwards  come  before  the  tribunals 
of  a  foreign  country.  But  it  is  otherwise  when  the 
remedy  actually  comes  to  be  enforced.  The  parties  do 
not  necessarily  look  to  the  remedy  when  they  make 
the  contract.  They  bind  themselves  to  do  what  the 
law  they  live  under  requires ;  but  as  they  bind  them- 
selves generally,  it  may  be  taken  as  if  they  had  con- 
templated the  possibility  of  enforcing  it  in  another 
country.  That  is  the  lowest  ground  on  which  to  place 
the  case.  The  inconvenience  of  pursuing  a  different 
course  is  manifest.  Not  only  the  principles  of  the  law, 
but  the  known  course  of  the  courts  renders  it  necessary 
that  the  rules  of  precedent  should  be  adopted,  and  that 
the  parties  should  take  the  law  as  they  find  it,  when 
they  come  to  enforce  their  contract.  It  is  true  that 
there  may  be  no  difficulty  in  knowing  the  law  of  the 
place  of  the  contract,  while  there  may  be  a  great  dif- 
ficulty in  knowing  that  of  the  place  of  the  remedy. 
But  that  is  no  answer  to  the  rule.  The  distinction 
which  exists  as  to  the  principle  of  applying  the 
remedy,  exists  with  even  greater  force  as  to  the  prac- 
tice of  the  courts  where  the  remedy  is  to  be  enforced. 
No  one  can  say  that  because  the  contract  has  been 
made  abroad,  the  form  of  action  known  in  the  foreign 
court  must  be  pursued  in  the  courts  where  the  con- 
tract is  to  be  enforced,  or  the  other  preliminary  pro- 
ceedings of  those  courts  must  be  adopted,  or  that  the 
rules  of  pleading,  or  the  curial  practice  of  the  foreign 
country  must  necessarily  be  followed.  No  one  will 
assert  that  before  the  Jury  Court  in  Scotland  the 
English  creditor  of  a  domiciled  Scotchman  would 
have  the  right  to  call  for  a  trial  of  the  case  by 
a  jury;  or  take  the  converse,  that  a  Scotchman  might 
refuse  the  intervention  of  a  jury  here,  and  insist  on 
having  the  case  tried,  ad  in  Scotland,  by  the  judge 
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only.     No  one  will  contend  in  terms  that  the  foreign        i837. 
rules  of  evidence  should  guide  us  in  such  cases  ;  and      T? 
yet  it  is  not  so  easy  to  avoid  that  principle  in  prac-  v, 

tice  if  you  once  admit,  that  though  the  remedy  is 
to  be  enforced  in  one  country,  it  is  to  be  enforced 
according  to  the  laws  which  govern  another  country. 
Look  to  the  rules  of  evidence,  for  example.  In  Scot- 
land some  instruments  are  probative;  in  England, 
until  after  the  lapse  of  thirty  years,  they  do  not  prove 
themselves.  In  some  countries  forty  years  are  required 
for  such  a  purpose;  in  others  thirty  are  sufficient. 
How,  then,  is  the  law  to  be  ascertained  which  is  to 
govern  the  particular  case.  In  one  court  there  must 
be  a  previous  issue  of  fact ;  in  another  there  need  be 
no  such  issue.  In  the  latter,  then,  the  case  must  be 
given  up  as  a  question  of  evidence.  Then  come  to  the 
law.  The  question,  whether  a  parol  agreement  is  to 
be  given  up  or  can  be  enforced,  must  be  tried  by  the 
law  of  the  country  in  which  the  law  is  set  in  motion 
to  enforce  the  agreement.  Again,  whether  payment 
is  to  be  presumed  or  not,  must  depend  on  the  law 
of  that  country,  and  so  must  all  questions  of  the 
admissibility  of  evidence,  and  that  clearly  brings  us 
home  to  the  question  on  the  Statute  of  Limitations. 
Until  the  Act  of  Lord  Tenterden,  a  parol  agreement 
or  promise  was  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations ;  but  that  has  never  been 
the  case  in  Scotland.  It  is  not  contended  here  that 
the  practice  of  England  is  applicable  to  Scotland ; 
but  these  are  illustrations  of  the  inconvenience  of 
applying  one  set  of  rules  of  law  to  an  instrument, 
which  is  to  be  enforced  by  a  law  of  a  different  kind. 
It  is  said  that  the  limitation  is  of  the  very  nature  of  the 
contract.  First,  it  is  said  that  the  party  is  bound  for 
a  given  time,  and  for  a  given  time  only :  that  is  a 
strained  construction  of  the  obligation.     The  party 
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1837.       does  not  bind  himself  for  a  particular  period  at  all,  but 
j^  merely  to  do  something  on  a  certain  day,  or  on  one  or 

V.  other  of  certain  days.     In  the  case  at  the  bar  the  obli- 

gation is  to  pay  a  sum  certain  at  a  certain  day,  but 
the  law  does  not  suppose  that  he  is  at  the  moment 
of  making  the  contract  contemplating  the  period  at 
which  he  maybe  freed  by  lapse  of  time  from  performing 
it.  The  argument  that  the  limitation  is  of  the  nature 
of  the  contract,  supposes  that  the  parties  look  only  to 
the  breach  of  the  agreement.  Nothing  is  more  con- 
trary to  good  faith  than  such  a  supposition.  If  the 
law  of  the  country  proceeds  on  the  supposition  that  the 
contracting  parties  look  only  to  the  period  at  which  the 
Statute  of  Limitations  will  begin  to  run,  it  will  sanc- 
tion a  wrong  course  of  conduct,  and  will  turn  a  protec- 
tion against  laches  into  a  premium  for  evasiveness. 

Then  it  is  said,  that  by  the  law  of  Scotland  not  the 
remedy  alone  is  taken  away,  but  that  the  debt  itself 
is  extinguished,  and  thus  a  distinction  is  relied  on  as 
taken  by  the  law  between  an  absolute  prescription 
and  the  limitation  provided  by  the  statute.  But  it 
seems  to  me  that  there  is  no  good  ground  for  supposing 
such  a  distinction.  I  do  not  read  the  statute  in  that 
manner.  The  Act  of  1772  is  an  act  for  the  limitation 
of  the  enforcement  of  titles  to  bills  and  notes,  and  the 
enactments  of  it  are  strong  with  respect  to  the  remedy 
to  be  enforced.  The  debt,  however,  is  still  supposed 
to  be  existing  and  owing. 

It  is  not  necessary  to  discuss  the  excellent  distinc- 
tion taken  by  Mr.  Justice  Story  (g),  and  approved 
of  in  the  Court  of  Common  Pleas  in  the  case  of 
Huher  v.  Steiner  (h) ;  namely,  that  where  statutes 
of  limitation  are  held  to  govern  the  rights  of  parties, 
it   must  be  where   the   parties  are   resident  within 

(g)  Story's  Conflict  of  Laws,        (h)  i  Hod.  210;  2  Scott,  304; 
s.  582.  2  Bing.  N.  C.  202, 
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the  jurisdiction  during  the  period.  That  may  be  1837, 
taken  as  the  ground  of  the  decision  of  the  Court  *  '  ' 
in  that  case.     But  there  is  another  principle  to   be  v. 

considered,  on  which  there  are  some  Scotch  cases  ^^^^^^^^* 
that  must  not  be  overlooked.  Galbraith  v.  Cun- 
ningham (i),  in  1626,  where  a  suit  on  an  Irish  bond, 
not  executed  according  to  the  law  of  Scotland,  was 
sustained  in  the  Scotch  courts,  is  a  case  of  this  kind. 
There  was  another  case,  of  Salton  v.  Salton^  in 
1673  (^),  on  a  bond  made  in  France;  and  in  both 
instances,  the  instrument  being  valid  according  to 
the  law  of  the  country  where  it  was  made,  though  not 
according  to  the  law  of  Scotland,  the  suit  was  sus- 
tained. These  cases  show  that  in  them  it  was  consi- 
dered that  the  Jaw  of  the  country  where  the  instru- 
ment is  made  ought  to  prevail.  But  a  contrary  de- 
cision occurred  in  1691,  the  Montrose  case,  and  ano- 
ther. Grey  v.  Grant,  in  1789  (/),  which  was  brought 
before  the  Lords  Commissioners,  who  then  refiised  to 
admit  in  the  Scotch  courts  such  proof  of  a  debt  con- 
tracted in  a  foreign  country  as  would  have  been  suffi- 
cient proof  in  the  country  where  the  debt  was  con- 
tracted, but  was  not  sufficient  proof  according  to  the 
law  of  Scotland.  Muir  v.  Muir,  decided  in  1787, 
went  to  the  same  point.  Glyn  v.  Johnston  (m)  seems 
to  cast  some  doubt  upon  this  point,  as  it  was  then  held 
that  the  foreign  law  might  be  imported  for  such  a 
purpose ;  and  in  Gibson  v.  Stewart  (n)  the  same  rule 
was  adopted,  but  there  the  domicile  of  the  debtor 
made  the  whole  difference,  which  was  clearly  wrong. 
The  grounds  of  the  opinion  in  this  case  are  to  be 
found  in  the  case  of  Glyn  v.  Johnston.     From  the 

(t)  Morr.  4430.  (m)  8  Shaw  &  Dunl.  889. 

(k)  Id.  4431.  (n)  9  Shaw  &  Dunl.  525. 

(0  Id.  4474. 
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judgment  there,  it  appears  that  the  whole  of  the  lex 
loci  contractus  must  be  adopted  from  the  foreign  coun- 
try. But  it  is  to  be  observed,  that  Lord  Craigie  (a) 
dissented  from  that  judgment,  saying  that  no  evidence 
could  be  received  except  such  as  was  allowed  by  the 
law  of  Scotland,  The  preference  of  the  lex  loci  solu^ 
tionis  is  derived  from  a  sounder  principle,  that  of  the 
lex  fori.  The  law  of  the  domicile  of  the  debtor  comes 
from  the  same  ground.  The  consideration  of  the 
forum  prevails  much  more  than  any  other  throughout 
the  cases,  but  it  must  be  admitted  that  there  is  on  the 
whole  a  conflict  of  the  cases  in  the  Scotch  courts. 
But  though  many  of  the  Scotch  authorities  cannot 
well  be  reconciled  with  each  other,  the  cases  of  Tal- 
ley  rand  v.  Boulanger(^p)j  in  Chancery,  and  oi  Melan 
V.  Fitzjames  {q\  in  the  Common  Pleas,  furnish  better 
guides  for  us ;  nor  are  those  cases  impugned  by  the 
principles  to  be  drawn  from  Groves  v.  Gordon  (r),  or 
Phillips  V.  Stamfield  {s).  Groves  v.  Gordon  proceeds 
upon  reasons  which  will  not  support  the  decision,  and 
much  reliance  cannot  be  placed  upon  Phillips  v. 
Stamfield.  All  the  Judges  agreed,  that  if  it  was  not 
a  case  of  traffic  and  of  merchants,  the  law  of  Scot- 
land must  decide,  though  they  were  divided  on  the 
main  point  of  the  case.  Delia  ValU  \.  The  York 
Buildings  Co.  (t)  is  not  an  authority,  for  the  question 
there  arose  upon  different  circumstances,  namely, 
those  of  the  debt  being  extinguished.  The  ground 
of  the  decision  was,  that  the  bond  might  be  sued  on 
in  England,  and  therefore  did  not  fall  within  the  par- 
ticular words  of  the  Statute  of  1469  (m),  which  de- 


(o)  8  Shawcfe  Dunl.  891. 
(p)  3  Ves.  449. 
(V)  1  Bos.  6c  Pul.  138. 
\r)  Morr.  4511. 


(s)  Morr.  4503. 

(t)  Id.  447-2. 

(m)  Scotch  Acts,  vol.  1,  p.  95. 
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clares  that  certain  bonds,  &c.  there  mentioned  **  shall        i837. 
be  of  none  avail," 

Let  us  now  see  whether  this  was  a  French  contract. 
Suppose  a  policy  of  insurance  was  effected  in  this  coun- 
try on  a  ship  for  a  voyage  from  port  to  port  in  Ame- 
rica, it  could  not  be  said  that  that  was  an  American 
contract,  or  that  the  money  due  upon  the  policy  was  an 
American  debt.  Fawkes  v.  Aiken^  &nd  Wray  v.  Wright, 
are  wholly  irreconcileable  both  with  that  which  is  now 
admitted  to  be  law,  and  with  the  principle  which  I 
have  stated.  Then  there  are  the  cases  of  Thomson  v. 
Lythgoe,  and  Renton  v.  Bay  ley,  in  July  1751,  the 
latter  of  which  is  the  case  to  which  Erskine  refers  as 
settling  the  law.  They  were  followed  by  Macniel  v. 
Macniel,  in  1761,  by  Randal  v.  Innes(x)y  in  1768,  and 
by  Ker  v.  Home  (y),  in  1 77 1 ,  all  of  the  same  kind.  All 
the  authorities,  Huber  de  Conf.  Leg,  (z),  Voet  (a),  and 
Lord  Kaimes  (6),  are  cited  in  that  case.  Campbell  v. 
Steiner  (c),  was  an  action  for  a  bill  of  costs  for  business 
done  in  this  House.  The  Court  below  there  allowed 
the  rule  of  Scotch  prescription.  That  judgment  was 
affirmed  by  Lord  Eldon,  who,  however,  said  that  he 
moved  it  with  regret.  He  said  that  it  had  been  ruled 
that  the  debtor  being  in  Scotland  and  the  creditor  in 
England,  the  debtor  might  plead  the  Scotch  rule  of 
prescription ;  that  that  was  against  some  of  the  old 
authorities^  but  was  in  accordance  with  those  of  later 
date.  That  case  cannot  be  reconciled  with  the  prin- 
ciple that  the  locus  solutionis  is  to  prescribe  the  law. 
It  has  nothing  to  do  with  the  case.  Why  is  it,  then, 
that  the  law  of  the  domicile  of  the  debtor  was  there 
allowed  to  prevent  the  plaintiff  from  recovering  ?     It 

(r)  Morr.  4520.  (a)  Dig.  Lib.  24,  t.  3,  s.  12. 

(y)  Id.  4522.  (b)    Kaimes  8    Principles    of 

(2)  De  Confl.  Leg.  in  Div.      Equity,  3.  8.  6.  1.  5.  3. 
Imp.  (f)  6  Dow.  116. 
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1837.  was  because  the  creditor  must  follow  the  debtor,  and 
Don  must  sue  him  where  he  resides,  and  by  the  necessity  of 
that  case,  was  obliged  to  sue  him  in  Scotland.  In 
that  respect,  therefore,  there  was  in  that  case  no  dif- 
ference between  the  lex  loci  solutionis  and  the  lex  fori ; 
and  it  must  be  admitted  that  in  such  a  case  the  rules 
of  evidence,  and  if  so,  the  rules  of  practice,  may  be 
varied  as  they  are  applied  in  one  court  or  the  other. 
But  governing  all  these  cases,  is  the  principle  tliat 
the  law  of  the  country  where  the  contract  is  to  be 
enforced,  must  prevail  in  enforcing  such  contract, 
though  it  is  conceded  that  the  lex  loci  contractus 
may  be  referred  to  for  the  purpose  of  expounding  it. 
If,  therefore,  the  contract  is  made  in  one  country  to 
be  performed  in  a  second,  and  is  enforced  in  a  third, 
the  law  of  the  last  alone,  and  not  of  the  other  two, 
will  govern  the  case.  In  reversing  the  most  material 
part  of  the  interlocutor  appealed  from,  you  do  not 
introduce  the  law  of  England  or  of  the  commercial 
world  into  Scotland,  but  you  are  renewing  in  Scot- 
land the  principles  of  the  old  law  of  that  country. 
The  Appellant  was  an  alien  enemy  in  France,  and 
could  not  appear  in  the  French  courts ;  he  was,  too, 
out  of  the  country,  and  he  could  not  possibly  possess 
any  property,  real  or  personal,  by  which  he  could  be 
rendered  amenable. 

But  supposing  that  the  debt  might  have  been  sued 
for  in  France,  then  comes  the  question,  whether  the 
French  judgment  cannot  be  sued  on  as  a  substantive 
cause  of  action.  It  is,  in  fact,  tendered  as  one  of  the 
grounds  of  suit  here.  A  foreign  judgment  is  good 
here  for  such  a  purpose,  provided  that  it  has  not  been 
obtained  by  fraud  or  collusion,  or  by  a  practice  con- 
trary to  the  principles  of  all  law.   Fraser  v.  Sinclair{d\ 

(d)  M01T.4543. 
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which  was  affirmed  in  this  House,  showed  that  we  xssi. 
regard  a  foreign  judgment  only  as  primd  facie  evi- 
dence of  a  debt.  Buchanan  v.  Rucker{e)  established 
that  the  court  before  whi6h  a  foreign  judgment  is 
brought  by  a  proceeding  of  this  sort  may  examine 
whether  it  has  been  rightly  obtained  or  not,  and  the 
principle  of  the  decision  cannot  be  confined  to  the 
case  of  a  party  not  being  within  the  jurisdiction  at 
the  time  the  judgment  is  obtained.  If  he  is  a  fo- 
reigner, and  is  not  within  the  jurisdiction,  but  is  by 
force  kept  out  of  it  before  the  action,  and  is  not  sued 
by  proper  forms,  his  case  is  even  stronger  than  that 
of  the  defendant  in  Buchanan  v.  Rucker,  and  he  must 
have  the  same  principle  applied  to  it.  The  case  in 
the  4  Bing.  (f)  shows  how  much  the  application  of 
the  rule  is  affected  by  circumstances.  In  that  case, 
which  was  an  action  in  an  English  court  on  a  Scotch 
judgment  of  horning  against  a  Scotchman  born,  the 
Court  guards  itself  against  a  general  inference  from 
the  decision.  The  Chief  Justice,  in  delivering  the 
judgment  of  the  Court,  says  (^),  **  We  confine  our 
judgment  to  a  case  where  the  party  owed  allegiance 
to  the  country  in  which  the  judgment  was  so  given 
against  him,  and  by  the  laws  of  which  country  his 
property  was,  at  the  time  those  judgments  were  given, 
protected."  Beckett  v,  Mac  Carthy  (A)  has  been  sup- 
posed to  go  to  the  verge  of  the  law,  but  the  defendant 
in  that  case  held  a  public  office  in  the  very  colony  in 
which  he  was  originally  sued. 

It  cannot  be  doubted,  that  a  foreign  judgment  is  the 
same  as  to  our  right  to  examine  into  it  in  the  Courts 
of  this  country,  whether  made  in  the  absence  of  par- 

(e)  1  Camp.  63;  9  East,  192.        (g)  Id.  703. 
(/)    Douglas   V.    Forrest f    4        (/*)  a  Barn.  &  Ad.  951. 
Bing.  686. 
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I837,  ties,  or  with  both  of  them  present,  inforo  contentioso. 
"^  '  On  the  whole  of  the  case,  my  motion  is  to  reverse 
V.  the  interlocutors  of  the  10  June  1835,  and  20  January 
1836,  and  to  declare  that  the  evidence  of  the  sexen- 
nial prescription  ought  to  be  sustained,  and  that  it  is 
not  affected  by  the  proceedings  which  have  taken 
place  in  the  French  court. 

The  following  order  was  afterwards  made  and 
entered  on  the  Journals. 

"  It  is  ordered  and  adjudged  by  the  Lords,  &c.,  that 
the  said  interlocutors,  in  so  far  as  complained  of  in  the 
said  appeal,  be,  and  the  same  are  hereby  reversed ; 
and  it  is  declared  that  the  defence  of  the  sexennial 
prescription,  according  to  the  law  of  Scotland^  ought 
to  be  sustained ;  that  this  prescription  has  suffered  no 
interruption  by  reason  of  the  proceedings  in  the 
French  court ;  that  these  proceedings  do  not  constitute 
a  new  ground  of  debt,  nor  evidence  of  a  debt  inde- 
pendent of  the  bill  libelled  upon ;  and  that  the  debt 
can  only  be  proved  by  the  writ  or  oath  of  party, 
reserving  all  defences  for  the  Appellant;  and  it  is 
further  ordered  and  adjudged^  that  with  this  declara- 
tion the  cause  be  remitted  back  to  the  Court  of  Session 
in  Scotland  J  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  judgment. 
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IN  COMMITTEE  OF  PRIVILEGES- 
The  Slane  Peerage. 

B,  claiming,  of  right,  to  be  Lord  Baron  of  Slane,  in  the 
peerage  of  Ireland,  as  heir  general  of  the  last  Lord  Slane, 
and  alleging  that  the  same  was  a  barony  in  fee,  showed  by 
his  statement  and  proofs,  that  from  the  first  creation  of  a 
peerage  in  his  ancestors  to  the  year  1597,  four  such  peers, 
dying  at  various  periods  without  issue  male,  but  leaving 
daughters  or  sisters,  were  severally  succeeded  in  the  dignity 
by  the  heirs  male,  uncles  or  cousins,  who  were  in  posses- 
sion of  the  family  estates.  The  claimant  further  showed 
that  a  Lord  Baron  of  Slane,  whom  he  alleged  to  be  the 
last  peer  of  the  family,  and  of  whom  he  stated  himself  to 
be  sole  heir  general,  left  a  daughter,  an  only  child,  who 
long  survived  him  but  did  not  claim  the  peerage,  and  also 
two  sisters,  the  elder  of  whom  he  stated  to  have  died  with- 
out issue,  and  from  the  younger  the  claimant  derived  his 
descent  as  her  sole  heir.  Held  that  the  claimant,  though 
he  might  be  heir  general,  had  failed  to  make  out  his  claim 
to  the  dignity,  as  it  appeared  by  his  own  statement  to  have 
gone  uniformly  to  the  heirs  male  in  exclusion  of  the  heirs 
female,  who  had  never  made  claim  to  it 

F.f  whose  petition  to  the  King  claiming  the  barony  of  Slane 
as  heir  male  was  referred  to  the  Attorney-general,  but  no 
report  made  thereon,  was,  upon  petition  to  the  House  of 
Lords  and  a  statement  by  the  Attorney-general  to  the 
Committee  of  Privileges,  admitted  to  appear  by  his  counsel 
and  agents  to  oppose  iJ.'s  claim. 

If  in  a  claim  of  peerage,  an  important  question  of  law  arises, 
the  Committee  will  depart  from  the  ordinary  rule,  and  hear 
two  counsel  on  each  side. 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or 
enrolment  of  such  patent,  and  the  contemporaneous  Lords' 
Journals  are  not  in  existence,  an  old  MS.  book,  purporting 
to  be  copied  from  the  Journals  by  an  officer  whose  duty 
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1835.  it  was  to  prepare  lists  of  peers  present  and  absent,  will  be 

'T"^^     '  received  as  evidence  of  a  peer's  sitting  in  Parliament. 

Peerage.       A  return  to  a  royal  commission,  not  signed  nor  sealed  by  the 

commissioners,   is  not  admissible   to    prove    any   matter 
therein  stated. 

A  pedigree  made  by  a  person  with  a  view  to  a  suit  respecting 
property  is  not  receivable  in  a  claim  of  peerage  by  his  son 
to  prove  his  descent ;  nor  a  case  stated  for  the  opinion  of 
counsel,  produced  from  the  family  papers  of  a  distant  rela- 
tive of  the  claimant. 

Entries  in  a  family  missal  are  admitted  as  evidence  of  births, 
deaths,  and  marriages  of  members  of  the  family,  just  like 
similar  entries  in  a  family  Bible. 

To  make  a  copy  of  a  record  admissible  in  evidence,  it  is  not 
enough  that  it  was  held  by  witness  while  another  read  the 
original  to  him.  There  must  be  a  change  of  hands,  or  the 
witness  must  himself  read  the  copy  with  the  original. 

1  WO  petitions  were  presented  to  the  King  in  the 
year  1828,  claiming  respectively  the  title  and  dignity 
of  Baron  of  Slane,  in  the  peerage  of  Ireland  ;  the  first 
of  them,  by  James  Fleming,  Esq.,  since  of  the  Middle 
Temple,  barrister -at-law,  claiming  as  heir  male  of  the 
Lords  Slane ;  the  other  by  George  Bryan,  Esq.,  of 
Jenkinstown,  in  the  county  of  Kilkenny,  claiming  as 
heir  general  of  Christopher,  last  Lord  Baron  of  Slane, 
and  of  two  other  Lords  Slane,  his  predecessors,  here- 
inafter mentioned.  Both  petitions  were  referred  to  Sir 
Charles  Wetherell,  then  Attorney-general,  who  was 
attended  by  the  agents  of  the  parties,  and  received 
evidence  of  the  respective  claims,  but  resigned  office 
without  making  any  report. 

Mr.  Bryan  presented  a  second  petition  to  the  King 
in  1829,  stating,  in  substance,  as  follows: — That 
Thomas  Fleming  of  Slane,  in  the  county  of  Meath,Esq., 
titular  Baron  (a)  of  Slane,  on  the  26th  of  April  1585 

{a)  See  pedigree^  Infiay  p.  35. 


N 


ON  APPEALS  AND  WRITS  OF  ERROR.  26 

was  summoned  to  the  Parliament,  held  before  Sir  1835. 
John  Perrott,  then  Lord  Deputy  of  Ireland,  by  the  slanb 
title  of  Lord  Slane :  That  he  died  without  male  issue  Peerage, 
in  1597,  leaving  two  daughters,  Catherine,  who 
became  the  wife  of  Pierce  Butler,  of  Kilkenny,  Esq., 
ancestor  to  the  Lords  Viscounts  Galmoy,  since  at- 
tainted; and  Elinor,  who  became  the  wife  of  her 
cousin,  William  Fleming,  titular  Baron  of  Slane,  who, 
as  heir  male  to  her  father,  inherited  his  estates ;  but 
the  title  went  into  abeyance  between  these  two  ladies : 
That  Christopher,  eldest  son  of  said  Elinor  and  Wil- 
liam Fleming,  was  summoned  to  the  Parliaments  held 
in  Dublin  in  1613  and  1615,  and  sat  in  both  ;  and  by 
such  summons,  the  abeyance  of  his  grandfather's 
dignity  of  Lord  Slane  was  terminated  in  his  fa- 
vour, or  a  new  peerage  was  created  in  him,  the  said 
Christopher,  by  such  summons  and  sitting:  That 
he  died  in  the  year  1625,  leaving  six  sons,  viz. 
Thomas, William,  John,  Patrick,  James,  and  Lawrence, 
the  four  last  of  whom  died  without  issue :  That  by  a 
King's  letter,  dated  30th  October  1629,  reciting  that 
Thomas,  the  eldest  son,  became  a  friar,  residing  in 
parts  beyond  the  seas,  in  his  father's  lifetime,  and  his 
father  thereupon  settled  his  lands  and  hereditaments 
in  Ireland,  after  his  own  decease,  on  William,  his 
second  son,  and  the  heirs  male  of  his  body,  with 
remainders,  in  like  manner,  on  his  other  sons,  wholly 
excluding  Thomas ;  the  King  (Charles  L), — "  foras- 
much as  his  Majesty  was  given  to  understand  that 
the  said  Thomas,  being  resolved  to  persist  in  that 
course  of  profession,  was  not  only  content  to  relinquish 
unto  the  said  William,  his  brother,  the  title  of  Baron 
Slane  and  all  estates,  which  by  the  laws  of  that  king- 
dom were  descended  upon  him,  but  also  humbly 
desired  that  his  Majesty  would  be  graciously  pleased 


26  CASES  IN  THE  HOUSE  OF  LORDS 

1835.  to  give  way,  that  during  his  (said  Thomas's)  life  his 
^^,^  said  brother  William,  and  the  heirs  male  of  his  body, 
Peerage,  might  be  reputed  Barons  of  Slane, — taking  into  con- 
sideration the  many  services  in  former  times  done  to 
the  Crown  by  the  ancestors  of  the  said  William,  and 
to  nourish  still  that  good  disposition,  &c.,  was  there- 
fore graciously  pleased,  and  thereby  declared  his  royal 
will  and  pleasure  to  be,  that  the  said  William,  and 
the  heirs  male  of  his  body,  shall  be  from  henceforth, 
during  the  life  of  his  said  elder  brother,  styled  Barons 
of  Slane ;  and  farther,  that  special  care  be  had  that, 
in  all  meetings  and  assemblies  of  Parliament,  or 
otherwise,  where  the  said  William  shall  happen  to  be, 
or  the  heirs  male  of  his  body,  in  case  he  die  in  the 
lifetime  of  his  elder  brother,  he  or  they  shall  have  the 
same  places  and  precedency  which  of  right  belonged 
to  his  father  ;  but  with  this  caution,  that  if  the  said 
Thomas  shall  hereafter,  quitting  the  habit  and  life 
which  he  is  now  entered  into,  return  unto  his  country, 
claiming  the  said  title  of  honour,  and  the  estates  cast 
upon  him  by  the  law,  this  declaration  shall  be  no 
ways  prejudicial  to  him." 

The  petition  further  stated  that  William  Fleming, 
the  second  son,  was  allowed,  under  the  foregoing 
authority  (6),  to  take  his  seat  in  Parliament  on  the 
14th  of  July  1634,  his  brother  Thomas  being  then 
alive ;  that  he  married  a  daughter  of  the  Earl  of  An- 
trim and  had  four  sons  by  her,  viz.  Charles,  Randall, 
Michael  (who  died  unmarried),  and  Thomas  (whose 
issue  was  extinct),  and,  dying  in  1641,  was  succeeded 

(6)  In  a  printed  paper  laid  before  the  Committee  of  Privileges 
by  Mr.  Bryan,  it  was  stated  that  the  Lord-deputy  and  peers  of 
Ireland  did  not  submit  to  the  King's  letter,  but  resolved  that  said 
William  and  his  heirs  should  be  called  up  by  writ,  and  that  a  writ 
was  accordingly  issued  to  him  with  the  same  precedence  his 
&ther  had. 
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by  his  eldest  son,  Charles,  Lord  Baron  of  Slane,  who       1835. 
died  unmarried,  and  was  succeeded  bv  his  brother.  Ran-      ^7^^^ — ' 

Slavs 

dall.  Lord  Baron  of  Slane.  He  (Randall)  married  two  Peerage, 
wives ;  first,  Elinor  Bam  wall,  daughter  of  Sir  Richard 
Bamwall,  by  whom  he  had  an  only  daughter,  Mary, 
who  married,  first,  Richard  Fleming,  Esq.,  eldest  son 
of  Sir  John  Fleming  of  Staholmock ;  and,  secondly, 
Oliver  0*Gara,  Esq.  By  her  first  husband  she  had 
an  only  son,  James  Fleming,  who  died  young  and 
unmarried,  and  an  only  daughter,  Bridget,  who  be- 
came the  wife  of  Randall  Plunkett,  eleventh  Lord 
Baron  of  Dunsany,  from  whom  is  descended  Edward, 
now  fourteenth  Lord  Baron  of  Dunsany,  co-heir  ge- 
neral with  petitioner  of  Mary  Fleming  (c). 

That  the  said  Randall,  Lord  Baron  of  Slane,  by  his 
second  wife.  Lady  Penelope  Moore,  daughter  of  Henry 
first  Earl  of  Drogheda,  had  three  sons  and  one 
daughter,  Christopher  his  heir,  and  Henry  and  Ran- 
dall (both  of  whom  died  without  issue),  and  Alice ; 
and,  dying  in  1676,  he  was  succeeded  by  his  eldest 
son,  Christopher,  Lord  Baron  of  Slane,  who,  taking 
part  with  King  James  2nd.,  was  outlawed  for  high  trea- 
son and  forfeited  his  honours  and  estates,  but  was 
afterwards  restored  in  blood,  though  not  to  his  estates, 
by  an  Act  of  the  English  Parliament,  in  1708.  He 
married  the  daughter  of  Sir  Patrick  Trant,  and,  dy- 
ing, left  an  only  daughter  and  heir,  Ellen,  who  died 
unmarried  at  Paris  in  1748,  on  whose  death  the  peer- 
age of  Lord  Baron  of  Slane  went  into  abeyance  be- 
tween the  heirs  of  Mary  and  Alice,  the  said  two 
daughters  of  Randall,  Lord  Baron  of  Slane;  that 
Alice  became  the  wife  of  Sir  Gregory  Byrne  of  Ty- 
mogue,  in  the  Queen's  County,  by  whom  she  had 

(c)  This  stetement  of  Lord  Dunsany's  descent  was  said,  in  the 
Attorney-general's  report,  to  be  erroneous.     Vide  infra^  pp.  31, 32. 
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1 835.  several  sons :  Charles,  the  eldest,  married  and  had 
Slane  several  children,  who  all  died  without  issue;  and 
Peerage.  Henry  Byrne,  the  second  son,  left  an  only  daughter 
and  heir,  Catherine  Xaveria,  who  became  the  wife  of 
George  Bryan,  of  Portland-place,  London,  Esq.,  by 
whom  she  had  George  Bryan,  the  petitioner,  her  only 
surviving  son  and  heir,  who  is  now  sole  heir  of  said 
Alice,  and,  as  such,  one  of  the  two  (rf)  co-heirs  general 
of  said  Randall  Lord  Baron  of  Slane,  of  his  father, 
William  Lord  Baron  of  Slane,  and  of  his  grandfather, 
Christopher  Lord  Baron  of  Slane,  summoned  to  Par- 
liament in  1613  and  1616,  in  whose  favour  was  ter- 
minated the  abeyance  of  the  peerage  created  in  his 
maternal  grandfather,  Thomas,  Lord  Baron  of  Slane, 
in  1585. 

The  petitioner,  after  referring  to  his  former  petition 
and  to  the  petition  presented  by  Mr.  Fleming,  and 
stating  that  the  latter  "  founded  his  claim  on  a  ground 
altogether  new  and  unprecedented,  viz.  that  there 
are  peerages  in  Ireland,  originating  previously  to  the 
introduction  of  either  writs  of  summons  or  patents, 
which  have  always  descended  to  the  heirs  male,  and 
that  this  peerage  of  Slane  is  one  of  them,  thus  alleging 
a  new  point  of  law  involving  the  rights  and  privileges 
of  the  ancient  peers  of  the  realm  and  the  laws  affect- 
ing the  same,"  prayed  his  Majesty  to  refer  petitioner's 
claim  to  the  House  of  Peers  for  their  Lordships'  con- 
sideration, and  report  whether  the  said  title  be,  or  be 
not,  a  barony  in  fee  by  writ  of  summons  descendible 
to  heirs  general ;  and  whether  the  same  is,  or  is  not, 
now  in  abeyance  between  Edward  Lord  Dunsany  (e) 
and  petitioner." 

(<0  See  note  (c),  svpra,  p.  27. 
(«)  Id. ib. 
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This  petition  was  referred  to  Sir  James  Scarlett,  \8S5. 
then  Attorney-general,  who  reported  thereon  as  fol-  ^slaniT 
lows : — "  I  have  considered  the  said  petition,  and  Peerage, 
have  been  attended  by  the  agent  of  the  petitioner, 
who,  in  the  first  instance,  stated  to  me.  That  the 
family  of  Fleming  was  descended  from  Richard  le 
Fleming  (/),  who  accompanied  Sir  Hugh  de  Lacy  to 
Ireland  in  the  reign  of  King  Henry  2nd,  and  obtained 
a  grant  from  him  of  the  lands  of  Slane  in  his  Palatine 
honour  of  Meath,  in  which  the  said  Hugh  possessed 
the  regalities ;  and  the  said  Richard  and  his  succes- 
sors, for  five  generations,  were  Barons  of  that  Pala- 
tinate, and  were  styled  in  the  ancient  records  Barons 
of  Slane.  That  Baldwyn  le  Fleming,  the  sixth  Pala- 
tine Baron  of  Slane  (son  of  Richard,  son  of  Baldwjm, 
son  of  Stephen,  son  of  Richard,  son  of  the  first-men- 
tioned*Richard  le  Fleming),  having  married  a  daugh- 
ter of  Simon  de  Geneville,  son  of  Geoffrey  de  Gene- 
ville,  then  lord  of  the  honour  of  Meath,  in  right  of 
his  wife,  the  heir  of  de  Lacy,  thereby  became  allied 
also  to  the  Mortimers,  Earls  of  March  and  Ulster,  the 
chief  of  which  family,  Roger  de  Mortimer  Earl  of 
March,  was  the  king's  lieutenant  in  Ireland ;  and, 
in  consequence  of  this  connexion,  the  said  Baldwyn, 
Palatine  Baron  of  Slane,  acquired  influence,  and  was 
summoned  to  the  Parliament  held  at  Kilkenny,  the 
3rd  Edward  2nd,  not  by  the  title  of  "Baron  of  Slane," 
but  by  writ  directed  to  him  by  the  name  of  "  Bald- 
wyno  le  Fleming"  That  he  was  succeeded  by  his  son, 
Simon  Fleming,  who  sat  in  Parliament  in  the  reign 
of  King  Edward  3rd,  and  he  by  his  son  Thomas, 
third  Lord  le  Fleming,  who  sat  in  Parliament  in  the 
reign  of  King  Henry  4th,  and  was  succeeded  by  his 
son  Christopher,  fourth  Lord  le  Fleming,  and  ninth 

(/)  See  pedigree,  pp.  33  and  34,  infra. 
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1835.  lord  of  the  manor  or  barony  of  Slane,  who  sat  in 
' — "" — '  Parliament  in  the  reign  of  King  Henry  6th,  and  was 
Peerage,  succeeded  by  his  grandson  Christopher  (son  of  John, 
who  died  in  his  father's  lifetime),  who  sat  in-  Parlia- 
ment 29th  Henry  6th,  and  who  dying  unmarried,  his 
two  sisters,  Anne  and  Amy,  became  his  co-heiresses, 
between  whom  the  peerage  of  le  Fleming  went  into 
and  is  still  in  abeyance  among  their  heirs  (the  Dil- 
lons and  Bellews). 

"  That  the  manor  of  Slane  being  settled  on  the  heirs 
male,  and  held  of  the  Lords  of  Meath  in  fee  tail,  went 
to  David  Fleming,  uncle  of  the  half-blood  to  said 
Christopher,  the  fifth  Lord  le  Fleming.  That  David 
was  summoned  to  and  sat  in  the  Parliament  of  King 
Edward  4th  by  the  title  of  Ijord  David  Fleming^ 
Baron  of  Slane^  and  thus  became  a  peer  by  a  new 
writ  of  creation,  and  he  was  allowed  the  precedency 
of  the  old  peerage  then  in  abeyance  between  his  said 
nieces,  but  was  placed  after  Sir  Christopher  Preston, 
Lord  of  Kells  in  Ossory  and  of  Gormanstown,  That 
this  Lord  David  Fleming  was  succeeded  by  his  only 
son,  Thomas  Lord  Fleming,  who  dying  childless,  the 
peerage  created  in  his  father  became  also  in  abeyance 
between  his  sisters,  Anne,  Margaret,  and  Elizabeth ; 
among  whose  heirs  it  is  still  in  abeyance. 

"  That  the  manor  of  Slane,  being  held  as  aforesaid, 
went  to  the  heir  male,  James,  son  of  William  Flem- 
ing, second  son  of  Thomas,  third  Lord  le  Fleming. 
This  James  (thirteenth  Palatine  Baron  of  Slane)  was 
also  summoned  to  the  Parliament  held  1 2th  Ed w.  4th, 
and  sat  therein,  and  also  in  the  Parliament  of  Ric. 
Srd  by  the  title  of  Lord  Baron  of  Slane.  He  was 
succeeded  by  his  son  Christopher,  who  sat  in  the  Par- 
liament held  9th  Henry  7th,  and  he  was  succeeded  by 
his  son  James,  who  sat  in  the  Parliaments  held  31 
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Henry  8th  and  2 Eliz.,and  dyin^  unmarried  the  peerage       1 835, 
created  by  his  grandfather's  summons  and  sitting  went      "^^^^ 
also  into  abeyance  between  his  two  sisters,  Catherine      Peerage, 
and  Elinor. 

"  The  claimant's  agent  having  made  the  foregoing 
statement  relative  to  the  several  creations  of  peers^e 
in  the  family  of  Fleming  anterior  to  that  of  1586, 
from  which  the  petitioner  commences  his  claim,  pro- 
ceeded to  lay  before  me  evidence  in  support  of  the 
allegations  of  his  petition,  with  this  difference,  that 
he  now  claims  to  be  the  sole  heir  of  the  said  Christo- 
pher, last  Lord  Baron  of  Slane  therein  mentioned, 
of  his  father,  Randall  Lord  Slane,  and  grandfather, 
William  Lord  Slane,  &c,,  instead  of  being  co-heir 
with  Lord  Dunsany  of  the  aforesaid  peers,  as  stated  in 
his  petition  ;  and  he  accounts  for  this  change  of  claim 
as  follows :  that  the  present  and  late  Lords  Dunsany 
having  alleged  publicly  that  they  considered  them- 
selves as  heirs  of  Bridget  Fleming,  daughter  and  sole 
heir  of  Richard  Fleming,  Esq.,  eldest  son  of  Sir  John 
Fleming,  of  Staholmock,  co-heirs  of  Randall  Lord 
Slane,  with  the  heir  of  Alice  Fleming,  only  daughter 
of  the  said  Randall  by  his  second  wife ;  and  it  also 
appearing  in  the  pedigree  of  the  late  Lord  Dunsany, 
produced  to  the  House  of  Peers  of  Ireland  in  March 
1786,  that  his  grandfather  was  married  to  Bridget, 
daughter  of  said  Richard  Fleming,  and  that  she  was 
grandmother  to  the  said  Lord  Dunsany ;  and  it  ap- 
pearing by  other  evidence  that  said  Richard  Fleming 
was  married  to  Mary  Fleming,  only  daughter  of  Ran- 
dall Lord  Slane,  by  his  first  wife  Elinor  Barnwall, 
claimant  verily  believed  that  the  said  Mary  was  the 
mother  of  the  said  Bridget ;  but  upon  search  being 
afterwards  made  for  proofs  of  Lord  Dunsany's  descent, 
it  was  found,  in  a  bill  filed  in  the   Irish  Court  of 
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1835.  Chancery,  in  1724,  against  Jiis  grandfather,  Randall 
g^^'jj^ '  Lord  Dunsany,  and  Bridget  his  lady,  and  in  their  an- 
Peerage.  swer  thereto,  that  she,  Bridget,  was  daughter  of  the 
said  Richard  Fleming  by  a  former  wife,  then  deceased^ 
and  not  by  the  said  Mary  Fleming,  co-heir  of  Christo- 
pher, Lord  Slane,  as  it  appeared  from  another  bill 
filed  in  the  Irish  Court  of  Chancery  in  1731,  that  the 
said  Mary  Fleming  was  then  living,  she,  as  a  defend- 
ant thereto,  having  put  in  an  answer,  in  which  she 
stated  herself  to  be  the  widow  of  Richard  Fleming,  of 
Staholmock,  and  also  of  Oliver  O'Grara,  thus  clearly 
stating  her  identity  and  her  existence  in  1731,  and 
therefore  Mr.  Bryan  now '  claimed  as  sole  heir  of 
Christopher  Lord  Slane  (g).'^ 

The  report,  after  stating  at  great  length  the  various 
documents,  and  other  evidence  produced  before  the 
Attorney-general  by  the  petitioner's  agent  in  support 
of  his  claim,  which  were  the  same  that  were  after- 
wards produced  before  the  Committee  of  Privileges, 
and  are  in  part  hereinafter  mentioned,  concluded  thus : 
"Upon  the  whole  of  the  case,  I  am  of  opinion  that  there 
are  strong  grounds  to  conclude  that  the  summons  of 
Christopher  Lord  Slane,  and  his  sitting  in  the  Par- 
liament of  Ireland,  held  in  the  years  1613  and  1615, 
may  be  considered  as  a  determination  of  the  abey- 
ance of  the  peerage  created  in  Thomas  Lord  Slane, 
by  his  summons  and  sitting  in  Parliament  in  1585 
(supposing  him  to  have  so  sat),  in  favour  of  the  said 
Christopher ;  or  as  a  new  creation,  descendible  to  his 
heirs,  and  that  the  said  title,  whether  a  new  creation 
or  determination  of  the  abeyance,  was  inherited  by  his 
eldest  son,  Thomas,  who  being  a  Roman  Catholic 

(g)  Lord  Dunsany  presented  a  petition  in  1831,  denying  the 
conclusions  drawn  from  these  bills  and  answers,  and  claiming  to  be 
co-heir  of  the  last  Lord  Slane,  but  stating  as  his  belief  that  peerage 
to  be  descendible  solely  in  the  male  line. 
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priest,  left  no  issue,  but  was  presumed  to  be  dead  in        1 835. 
the  year  1634,  and  that  the  writ  of  summons  in  1634       ^^^^^ 
to  William  Fleming,  the  second  son  of  Christopher,      Peerage. 
if  not  a  new  creation,  upon  the  supposition  that  his 
eldest  brother  Thomas  was  then  living,  was  a  recog- 
nition of  the  title  in  him  upon  the  death  of  that  bro- 
ther without  issue,  which  title  was  therefore  descendible 
to  the  heirs  of  the  said  William,  whether  his  brother 
Thomas  had  issue  or  not.     Upon  consideration  of  the 
evidence  produced,  and  having  carefully  examined 
each  document,  and  finding  and  believing  them  all 
to  be  genuine  and  free  from  suspicion,  I  humbly  offer 
it  as  my  opinion,  that  the  claimant,  George  Bryan,  Esq., 
has  proved  himself  the  heir  of  Alice  Fleming,  the 
younger  daughter  of  Randall,  Lord  Baron  of  Slane, 
and  that  the  said  Alice  was  sole  heiress  of  Hellen  Fle- 
ming, only  daughter  and  heiress  of  Christopher,  Lord 
Slane.     But  as  there  may  be  some  question  as  to 
what  was  the  effect  and  consequence  of  the  said  writs 
of  summons,  and  some  doubt  as  to  some  particulars 
of  the  evidence  upon  it  when  it  comes  to  be  judicially 
investigated,  I  am  humbly  of  opinion  that  this  claim 
should  be  referred  to  the  consideration  and  report  of 
the  House  of  Peers,  if  Your  Majesty  in  your  wisdom 
should  be  graciously  pleased  to  do  so.     /.  Scarlett. 

PEDIGREE  OF  THE  FAMILY  OF  FLEMING. 

Richard  le  FlemiDg,  son  of  Archibald  Fleming  of  Devonshire,  attended  f  lughs:   '£  ^ 
de  Lacy  to  Ireland,  and  got  from  him  a  grant  of  20  knights'  fees  in  Meath,  after- 
wards called  the  Barony  of  Slane  and  Newcastle^    One  of  the  Barons  of  that 
Palatine  liberty. 


J!5 


Richard  le  Fleming,  8d  Palatine  Baron  of  Slane  and  Newcastle.—  g  ^ 

Stephen  le  Fleming,  3d  Palatine  Baron  of  Slane  and  Neweastle.==s  *^*1  § 

I " I^On 

fiddwin  le  Fleming,  4th  Palatine  Baron  of  Slane  and  Newcastle.==  |  *c>-S 

I  «.s.s 

Richtrd  le  Fleming,  6th  Palatine  Baron  of  Slane  and  Newcastle.^ 
TOL.  V.  D 
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FirU  Pierage.']  Baldwin  le  Fleming,  son  of  Richard,  and  6th  Palatine=   Matilda,  daughter  of  Sn 


Baron  of  Slane»  summoned  to  Parliament  by  writ, 
as  Loud  le  Fleming,  3  £dw.  2,  first  Peer  of  Parlia- 
ment. 


Simon   de   GenoTille,   by 
Matilda   de    Lacy,   great 
inddaughter  of  Hugh  de 
.acy. 


grando 
Lacy. 

Sir  Simon  le  Fleming,  eldest  son,  sat  in  Parliament  in  the  reign  of  Edw.  S. 

Sir  Thomas  le  Fleming,  Sd  Lord  le  Fleming,  sat  ina    Elizabeth,  daughter  of  Lord  Kells  and 
Parliament  4th  Henry  4.  I  Goimanstown. 


J 


Lerita  Ferran,=s    Sir  Christopher  Fleming,  4th  Lord  le^aElisabeth    William  Fleming,  2d  son. 
t  wif««.  I  Fleming.  |  Wogan,  [Se^Pedigreerfhi  Peer- 

ed wife.      age,  infra,} 


let  wife. 


u 


John  Fleming,  only 
by  1st  wife. 


Anna  David  Fleming,  only  son  by  2d  wife. 

Rochfort.  [For  him  and  hie  ieeue,  tee  2d  Peerage,  tn/ra.] 


Christopher  Fleming,  6th  Lord  le  Fleming,  Walter 
heir  to  his  grandfather,  sat  in  Parliament  Dillon. 
29  Hen.  6.    Ob.  s.  p. 


Anne  J^hn 

Fleming,      Bellew. 
eldest  sis- 
ter, co-heir. 


Amia 
Fleming, 
second  sister, 
eo-heir. 


Fint  Abeyance. 


Second  PeerageJ}    David  Fleming  (only  son  of  Christopher,.  4th  Lord  le  Fleming,  b^    Alice 

his  2d  wife)  inherited  the  manor  of  Slane,  as  heir  male  of  his     Dillon, 
nephew  Christopher,  6th  Lord  le  Fleming.    He  was  summoned 
to  Parliament,  and  sat  2  Edw.  4.    Ob.  146S. 


Thomas^  Lord  Fleming.  Ob.  s.  p.  1471.    The  title  created  by  Anne,     Mamret,     Elizabeth^ 

the  summons  and  sitting  of  his  feither  became  in  abeyance  between  co-heir,     co-heir.         co-heir. 

his  sisters ;  ^  the  manor  or  barony  of  Slane  went  to  his  cousin,  James  

Fleming,  his  male  heir.  Second  Abeyance. 

Third  Peerage.^    William  Fleming,  of  Newcastle,  2d  sen  of  Thomas,  Sd  Lord  les    Genetta 

Fleming.  I    Bochfort. 


Sir  James  Fleming  succeeded  to  the  manor  of  Slane  on  the  death  of  Thomas,: 
Lord  Fleming,  as  heir  male^  that  estate  being  held  in^M  tail.  He  was  summon- 
ed to  and  sat  in  Parliament  12  Edw.  4,  as  fames  Fleming,  Baron  ofSiane, 


Elizabeth, 
daughter  of  Sk 
W.  Wells,  Lord 
Chancellor   of 
Ireland. 


Sir  Christopher    Fleming,    2d    Lord       Lady  Elizabeth        Sir    George 


I 


Slane.    Sat  in  Parliament  9  Hen.  7. 


Fitzgerald. 


Thomas  Flem- 
Fleming    of  ing,    of     Derpa- 

Stephenstown.         trick. 

[See  Pedigree  of  4th  Peerage,"] 


James  Fleming,  Sd  Lord  Slane.    Sat  in  Parliament  SI  Henry  8,  and  2  Eliz.    Catherine,    Elinor, 
Ob.  s.  p.  1577,  when  the  peerage  created  in  his  grandfather's  summons  became       co-heir,      co-heir. 

in  abeyance,  and  the  manor  of  Slane  went  to  his  cousin  and  heir  male,  Thomas 7— 

Fleming.  Third  Abeyance. 
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Sir  George  Fleming,  2nd  son  of  James,  Ist  Lord=Elioor       Thomas  Fleming.  3d  son  of=    Mary 


Skne. 


I 


Butler,     James,  1st  Lord  Slane. 


Jtmei  Fleming;  Esq.,  only  son  and  heir.ss  Ismay 

Dillon. 


f 


William  Fleming  of  Der« 
patrick. 


r 


Fourth  Pung€.']  Thomas  Fleming  succeeded  to   the»  Catherine        George 


estates  of  Slane,  &tc.  on  the  death  of  his 
cousin  James,  Sd  Lord  Slane,  was  summoned  to  and  sat  in  Par^ 
liament  1586,  as  Lord  Slane.  Ob.  9  Nov.  1697,  when  this 
peerage  became  in  abeyance  between  his  daughters. 


Preston.  Fleming. 


Cruise. 


•  Anne 
Eustace. 


s    Mary 
Cusack. 


Pierce  Butler  of=  Catherine, 


Kilkenny. 


dtoghler  iA 
co-heir 


Elinor,  daughter  andsss  William  Fleming  inherited  the  manor 
co-heir.  of  Slane  as  heir  male,  on  the  death  of 

Thomas,  Lord  Slane. 


Christopher 


Fleming, 


u  Lord  Baron  of  Slane. 


son  and  heir,  summoned  to  and  sat  in  Parliament,  1613  and  1616,^ 


I 


>  Elinor 
Bamwall. 


r 


Tbomu  Fleming,  Lord  Baron  of  William  Fleming,  Lord  Baron  of  Slane,  sum- 


filtne,  a  friar.    6b.  s.  p. 


moned  to  and  sat  in  Parliament  1634.  Ob.  1641. 


:Lady  Anne 
Macdonnell. 


Charles  Fleming,  Elinor        ^  Randall,  Lord  Baron  of  =  Lady  Penelope  Moore,  2d  wife. 

Lofd  Baron  of  Slane.     Barnwall. 
Ob.  8.  p.  Isi  wife. 


r 


I 


Richard    b|s  Mary     ^  Colonel    Christopher,=f=  Anne  Trent  Henry    Sir  Gregory: 
Fleming  of     Fleming,     O'Gara,    Lord  Baron  Flem-     Byrne. 

**'-•'-'  only  2d  bus-    of  Slane. 

child  by     band;  no  Ob.  1728. 


Scahol- 
nock,£sq. 


1st  wife,      issue. 
Ob.l741. 


f 


JuMi  Fleminr, 
only  child,  died 


ill 


ing  died 
unmarried. 


Hellen  Fleming,  only 
child,  died  unmarried. 


Charl 
Byrne,  eld- 
est son. 


I  Alice  Flem* 
ing,  only 
daughter  by 
2d  wife. 


Podley       Job 


Margaret  Henrys 

Colclough*     Bvme, 
2(1  son. 


Catherine 
Eustace. 


Byrne. 
Ob.i.p. 
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n  Cassar  James  Mary  Anne  Margt 
Byrne.  Byrne.  Byrne.  Byrne.  Byrne.  Byrne. 
Ob.  s.  p.  Ob.  s.  p.  Ob.s.p«    Obws.p.  Ob.  s.  p.  Ob.  s.  p. 


I 

Frances 
Byrne. 
Ob.  s.  p. 


I 


George=Catherine 
Bryan,   i  Xaveria, 
Esq.       I  only  child. 


I 


Eustace  Bryan,  Ob.  s.  p. 


IRG 


GEORGE  BRYAN,  the  Claimant.* 


*  Mr.  Fleming,  the  other  claimant,  also  put  in  a  pedigree,  differing  from  the  above  in  many 
respects,  particularly  in  stating  that  there  never  was  more  than  one  Peerage  of  Slane;  that  the  same 
was  first  conferred  on  Archibald  le  Fleming  soon  after  the  settlement  of  the  English  in  Ireland,  by 
the  title  of  Baron  ofSUtne,  and  that  he  and  all  who  succeeded  to  the  title,  down  to  Christopher  the 
S4th  Banw  of  Slane  (who  died  in  1772),  were  Peers  of  Parliament  in  Ireland. 
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1835.  IVIr.  Bryan's  petition  having  been  referred  by  the 

"7^^  '  King  to  the  House  of  Lords,  together  with  the  Attor- 
Peerage,  ney-general's  Report,  Henry  Fleming,  Esq.,  of  Dub^ 
lin,  presented  a  petition  to  the  House,  praying  their 
Lordships  not  to  adjudge  the  Barony  of  Slane  to  Mr. 
Bryan,  until  he  had  fully  and  clearly  proved  that, 
according  to  the  usage  and  law  of  Ireland,  he  was  enti- 
tled to  it;  and  that  time  might  be  allowed  until  James 
Fleming,  his  eldest  brother,  then  in  France,  and  alto- 
gether ignorant  of  the  steps  taken  by  Mr.  Bryan, 
should  return,  and  have  an  opportunity  of  proving  at 
the  bar  of  their  Lordships*  House,  the  truth  of  the 
allegations  contained  in  the  petition. 

The  Committee  of  Privileges,  to  whom  these  peti- 
tions were  referred,  sat  on  the  19th  of  May  1830,  and 
10th  of  March  1831,  to  hear  counsel  for  Mr.  Bryan 
open  the  allegations  of  his  petition,  and  to  receive 
evidence  in  support  of  them. 

To  prove  that  Christopher  Lord  Slane  was  a  Peer 
of  Parliament,  and  sat  as  such  in  1613,  Sir  W.Betkam^ 
Ulster  King-at-Arms  of  all  Ireland,  being  examined, 
said  he  had  searched  every  office  of  record  in  Ireland 
and  in  London  that  he  could  think  of,  for  patents  for 
the  creation  of  Peers,  and  he  could  find  no  patent 
creating  a  Lord  Slane,  nor  any  enrolment  or  registry 
of  such  a  patent.  There  were  no  Journals  of  the 
House  of  Lords  in  Ireland  in  existence  before  the 
year  1634.  He  produced  a  MS.  book  from  his  office, 
written  by  Thomas  Preston,  Ulster  King-at-Arms  in 
1634,  containing  entries  of  previous  years,  and  con- 
tinued by  him  and  his  successors  in  that  office  from 
that  year.  "  The  Names  of  the  Nobility*  was  the 
only  title  of  the  book,  but  witness  gave  it  the  title  of 
**  Cases   of  Precedence.**     It   contained   decisions  of 
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the  Lord  Deputy  and  Council  respecting  precedence        i835. 
of  Peers,  and  lists  of  Peers,  which  it  was  the  duty      "slane 
of  the  King-at-Arms  to  lay  before  the  House  of  Lords      Peerage. 
in  Ireland  the  first  day  of  every  Parliament.     It  con- 
tained lists  of  the  Peers  present  and  absent  the  16th 
and  18th  of  May  1613,  purporting  to  be  copied  from 
the  Journal  Book,  being  like  the  entries  in  the  exist- 
ing Journal  Book,  by  having  the  mark  p'  put  against 
the  names  of  the  Peers  present.     In  the  list  of  the 
18th   of  May  1613,   "  copied   out  of  the   Journall 
Booke,"  appeared  the  name  "  Dns  Slane,"  with  the 
mark  p'  before  it. 

The  Attorney-general  (Sir  James  Scarlett),  who 
together  with  the  Solidtor-general  for  Ireland  (Mr. 
Crampton),  appeared  for  the  Crown,  submitted  to  the 
Committee,  that  the  evidence  was  not  sufficient  to 
entitle  this  book  to  be  received  as  a  copy  of  the 
Journals ;  the  book  not  having  been  written  by  the 
officer  in  discharge  of  his  official  duty. 

Mr.  Adam  J  with  whom  were  Mr.  J.  S.  M.  Fonhlanque 
and  Sir  Harris  Nicolas  as  counsel  for  Mr.  Bryan,  sub- 
mitted that  the  book  was  admissible  in  evidence,  be- 
cause, among  other  reasons,  it  was  the  officer's  duty, 
as  the  witness  stated,  to  make  a  list  of  the  Peers.  In 
the  absence  of  the  Journals  of  that  time,  this  book  was 
the  best  secondary  evidence. 

The  Committee  received  the  evidence  de  bene  esse. 

To  prove  that  Christopher,  Lord  Slane,  sat  in  Par- 
liament, the  same  witness  produced  from  an  enrol- 
ment on  the  Rolls  of  Chancery  in  Ireland,  a  copy  of 
a  Royal  Commission,  dated  27th  August,  1 1  James  1 , 
to  inquire -int J  certain  disorders  in  Ireland;   and, 
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1835.  among  others,  why  certain  Peers  ceased  to  attend 
Slake  ^^^^^  Housc ;  and  also  a  copy  of  the  return  thereto; 
Peerage,  by  which  it  appeared  that  Lord  Slane  sat  in  that 
Parliament.  The  same  Commission,  and  the  return 
to  it,  were  also  enrolled  on  the  rolls  of  the  Court  of 
Chancery  in  England,  but  the  return  as  on  both  rolls 
had  neither  seal  or  signature  of  the  Commissioners. 

The  A  ttomey-general  submitted,  that  as  the  return 
was  not  signed  or  sealed  by  the  Commissioners,  it 
was  not  evidence  of  the  execution  of  the  Commission. 

Mr.  Adam :  The  Commission  was  under  the  Great 
Seal  of  England,  and  returnable  to  the  Court  of 
Chancery  here,  and  the  Commission  and  return  ap- 
peared in  the  records  of  Chancery  in  England  and 
Ireland. 

The  Committee  rejected  the  document ;  as,  accord- 
ing to  the  evidence,  non  constat  that  it  was  not  a 
draft  of  a  return. 

To  prove  the  death  of  Christopher,  Lord  Slane, 
and  his  issue,  a  witness  produced  from  the  Rolls  of 
Chancery  in  Ireland  an  examined  copy  of  an  Inqui- 
sition post  mortem^  taken  13th  January  1626.  The 
same  witness  produced  from  the  Rolls-office  in  Ire- 
land, a  copy  of  the  King's  letter  (set  forth  in  the 
Attomey-generaFs  Report),  directing  that  William 
Fleming  should  be  Lord  Slane  in  the  lifetime  of  his 
elder  brother ;  and  said  all  King's  letters,  directing 
patents  to  be  passed  in  Ireland,  were  enrolled  in 
Chancery  there. 

The  Attorney-general  submitted  that  this  letter 
was  not  admissible  in  evidence,  it  not  appearing  to 
have  been  enrolled  in  Chancery  under  any  rule  of 
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law  or  practice  requiring  such  documents  to  be  there       i8S5. 
enrolled. 


Mr.  Adamz  The  evidence  is,  that  it  is  the  uniform 
practice  to  enrol  such  documents  in  the  Court  of 
Chancery  in  Ireland. 

The  Committee  received  the  document 

The  Journals  of  the  Irish  House  of  Lords  for  1 634 
and  1635  were  produced  to  show  that  a  writ  of  sum- 
mons was  issued  to  the  said  William,  second  son  of 
Christopher,  Lord  Slane,  on  the  conditions  expressed 
in  the  King's  letter,  and  that  he  accepted  the  same, 
and  sat  in  the  House  of  Lords. 

Several  Inquisitions  post  mortem^  copies  of  enrol- 
ments of  Acts  of  Parliament,  extracts  of  the  Bills 
and  Answers  in  the  Court  of  Chancery  in  Ireland, 
mentioned  in  the  Attorney-general's  Report,  and  a 
great  number  of  other  documents  were  put  in  and 
received,  without  objection,  to  prove  the  claimant's 
pedigree  and  case. 

A  paper,  purporting  to  be  a  pedigree,  and  proved 
to  be  in  the  handwriting  of  the  claimant's  father, 
deducing  his  wife's  descent  from  Randall,  Lord  Slane, 
was  oflfered  in  evidence.  The  witnesses  stated  that 
the  paper  was  found  among  the  family  papers  of  Mr. 
Bryan ;  that  the  pedigree  was  not  made  with  a  view 
to  the  present  question,  but  to  a  suit  respecting  some 
estates,  and  to  establish  the  father's  status  and  title 
to  them  should  an  opportunity  occur. 

The  question  of  the  admissibility  of  the  paper  in 
evidence  having  been  argued  by  the  Attorney-gene- 
ral on  one  side,  and  Mr.  Adam  on  the  other,  the 
Committee  informed  them  that  a  pedigree,  to  be  re- 

d4 
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1835.       ceivable  in  evidence,  must  be  a  spontaneous  effusion  ; 

Slane      *^^*»  if  made  for  a  particular  object  in  contemplation 

Peerage,      of  litigation,  it  was  not  receivable ;    such  evidence 

could  be  received  only  on  the  ground  of  the  perfect 

independence  of  the  party  making  the  pedigree  at 

the  time  he  made  it. 

To  prove  that  Mary,  daughter  of  said  Randall,  Lord 
Slane,  by  his  first  wife,  left  no  child  by  Mr.  O'Gara, 
her  second  husband,  a  copy  of  her  will  from  the 
Prerogative  Office  in  Dublin  was  offered  in  evidence. 
The  Committee  rejected  it,  holding  that  the  original 
will,  or  the  probate  of  it,  must  be  produced  (/). 

To  prove  the  death  of  the  several  sons  of  Sir 
Gregory  Byrne  and  Alice  his  wife,  of  whom  Mr. 
Bryan  claimed  to  be  grandson  and  sole  heir,  his 
counsel  proposed  to  produce  a  case  submitted  for 
the  opinion  of  counsel  in  1777,  alleging  that  they 
could  prove  the  handwriting  of  the  counsel  whose 
opinion  was  annexed,  and  that  the  documents  were 
found  among  the  papers  of  a  Mr.  James  Butler,  who 
was  a  connexion  of  the  Byrne  and  Bryan  families, 
and  great-grandson  of  the  person  who  stated  the  case. 
The  Leigh  peerage  case  was  referred  to,  in  which  a 
case  made  by  an  executor  for  the  opinion  of  counsel 
was  received  in  evidence. 

The  Committee  informed  counsel  that  the  case 
could  not  be  admitted  as  evidence.  The  connexion 
of  Mr.  Butler  with  the  family  was  very  remote ; 
statements  for  counsel  were  frequently  'drawn  up  for 
the  purpose  of  obtaining  a  favourable  opinion  to 
drive  the  adversary  to  a  reference,  and  for  other 
purposes ;    they  were  generally  drawn   up  by  the 

(/)  Netterville  Peerage  case,    a   Dow.  &  Clark,  342.     The 
original  will  was  produced  aud  received  on  a  subsequent  day. 
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attorney,  and  not  by  the  party  whose  statements  they        1835. 
purported  to  be,  ' — "^ — ' 

Several  entries  made  by  the  claimant's  father  in  Peerage. 
a  Missal,  some  dated  in  1770,  recording  his  own 
marriage  with  the  claimant's  mother,  and  the  births 
of  all  their  children,  and  the  deaths  of  some  of  them, 
were  read  and  admitted  in  evidence  without  any 
objection. 

The  Committee  sat  again  on  the  20th  and  28th  of 
July  1831,  to  receive  further  evidence,  and  no  Coun- 
sel appearing  for  the  claimant,  the  Attorney-gene- 
ral(g)  appearing  for  the  Crown  (on  the  20th),  stated 
that  Mr.  Fleming,  who  had  been  abroad  and  ignorant 
of  the  proceedings  on  Mr.  Bryan's  petition,  had  now 
returned  to  this  country  with  further  evidence  in  sup- 
port of  his  claim,  and  had  applied  to  him  to  resume 
the  inquiry  begun  by  Sir  Charles  Wetherell  in  his 
petition,  but  he  felt  a  doubt  whether  such  a  course 
would  be  convenient,  as  the  claim  of  Mr.  Bryan  had 
been  already  referred  to  the  House.  At  the  same 
time  he  felt  it  his  duty  to  state,  that  the  facts 
alleged  by  Mr.  Fleming,  would,  if  proved,  go  far  to 
throw  a  doubt  on  Mr.  Bryan's  claim.  He  prayed  the 
direction  of  the  Committee  whether  he  ought  to  pro- 
ceed in  the  inquiry. 

In  consequence  of  this  statement  and  of  Mr.  Flem- 
ing's application,  an  order  was  made  permitting  him 
to  appear  by  his  Counsel  and  agents  to  oppose  Mr. 
Bryan's  claim,  and  give  evidence  in  support  of  his 
own.  Accordingly  Sir  Charles  Wetherell  and  Mr. 
Lynch  appeared  on  his  behalf  before  the  Committee 
on  the  3d  and  24th  of  August  1831 ;  the  27th  of 
February,  27th  of  March,  and  2d  of  April  1832 ;  Sir 
James  Scarlett^  Mr.  J.  S.  M.  Fonhlanque  and  Sir 

ig)  Sir  Thomas  Denman. 
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1835.       Harris  Nicolas  attended  for  Mr.   Bryan,   and  the 
g^^  Attorney-general  for  England  and  the  Solicitor-gene- 

Peerage.  ral  for  Ireland(A),  in  behalf  of  the  Crown,  and  a  great 
many  examined  copies  of  ancient  records  were  given 
in  evidence  for  both  claimants.  A  witness  produc- 
ing a  copy  of  a  memorandum  roll  in  the  Court  of 
Exchequer  in  Dublin,  said  he  compared  the  copy  with 
the  original  roll,  according  to  the  usual  custom  of  the 
office,  the  clerk  in  the  office  holding  the  original  and 
reading  it,  while  witness  held  the  copy  without 
changing  hands,  and  what  he  heard  the  clerk  read, 
corresponded  with  what  witness  saw  in  the  copy. 

The  Committee  informed  counsel  that  the  practice 
of  the  office  in  Ireland  as  stated,  did  not  appear  to 
their  Lordships  to  be  correct.  The  witness  could  not 
swear  that  this  document  was  a  close  copy,  and  there- 
fore it  could  not  be  received.  It  was  important  that 
it  should  be  known  that  copies  must  be  compared  in 
a  different  manner,  viz.  by  changing  hands. 

The  same  witness,  producing  a  copy  of  a  statute- 
roll  said,  that,  besides  comparing  it  in  the  usual  way 
in  the  office,  he  read  it  with  the  original  himself. 
That  document  was  received  as  evidence. 

On  the  28th  of  July,  the  day  last  above-mentioned, 
after  the  Committee  had  received  further  evidence, 
Sir  James  Scarlett  submitted  that  there  was  a  prelimi- 
nary question  of  law,  which  it  would  be  desirable, 
before  going  into  further  proofs,  to  dispose  of,  as  upon 
that  question  the  whole  case  turned,  namely,  whetiier 
by  the  law  of  Ireland  this  peerage  was  descendible  to 
heirs  male  only,  and  not  to  heirs  general. 

The  Attorney-general  observed  that  such  a  discus- 
sion might  turn  out  to  be  useless  in  case  the  parties 
failed  in  their  proofs,  but  he  offered  no  objection. 

(h)  Mr.  Pernn. 
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The  Committee  of  Privileges  approved  of  the  course  1 835. 

proposed,  and  on  account  of  the  great  importance  of  slane 

of  the  question,  agreed  to  hear  two  counsel  on  each  Peerage. 
side. 


The  Committee  again  met  on  the  23d  of  July  1632 
for  the  purpose  of  hearing  counsel  on  the  preliminary 
question. 

Sir  J.  Scarlett  and  Sir  Harris  Nicolas  for  Mr. 
Bryan : — The  question  in  this  case  is  of  great  im- 
portance to  the  peerage  of  Ireland.  Mr.  Bryan 
claims  the  Barony  of  Slane  as  heir-general  of  the 
person  last  seised  of  it.  Mr.  Fleming  has  presented, 
not  a  counter  claim,  hut  an  opposition  to  Mr.  Bryan's 
claim,  contending  that  the  descent  of  ancient  baronies 
in  the  peerage  of  Ireland  is  not  to  the  heirs  general, 
but  is  confined  to  heirs  male*  Whether  he  shall 
make  himself  out  to  be  heir  male  or  not,  in  support 
of  any  claim  he  may  hereafter  make,  is  not  the  ques- 
tion now,  but  having  a  colourable,  if  not  a  real,  claim 
to  be  considered  as  heir  male,  your  Lordships'  usual 
indulgence  has  given  him  an  opportunity  of  opposing 
this  claim,  because  if  this  were  established,  his  would 
be  for  ever  excluded.  He,  therefore,  is  to  be  heard 
for  the  purpose  of  contending  that  the  law  of  descent 
of  the  peerage  of  Ireland  is  di£ferent  from  that  of  the 
peers^e  of  England.  On  the  other  hand,  we  insist 
that  the  law  of  descent  in  both  countries  is  the  same. 

The  proposition  contended  for  by  Mr.  Fleming 
appears  to  be  new,  for  we  do  not  find  that  any  law- 
yer or  text  writer,  or  any  decision  of  any  court  of  jus- 
tice, much  less  of  a  house  of  peers,  either  in  England 
or  in  Ireland,  gives  any  countenance  to  it.  It  has 
been  the  received  opinion  that  the  common  law  of 
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1835.  England  was  and  is  the  common  law  of  Ireland.  It 
'  ^  '  is  well  known  that,  up  to  a  recent  period,  when  the 
Peerage.  Insh  Parliament  became  more  independent  of  that 
of  Great  Britain,  writs  of  error  lay  from  the  courts  of 
Ireland  to  the  Court  of  King's  Bench  in  England, 
and  from  that  Court  to  this  House,  which  fact,  taken 
alone,  is  sufficient  to  establish  that  the  common  law 
of  Ireland  was  the  same  as  the  common  law  of  Eng- 
land. The  procedure  by  which  the  decisions  of  the 
courts  of  justice  in  Ireland  were  examined,  and  either 
affirmed  or  reversed,  was  not  by  appeal,  which  would 
bring  them  to  be  considered  before  your  Lordships' 
House  according  to  the  law  of  Ireland,  but  by  writ  of 
error.  The  Court,  -  before  which  a  writ  of  error  is 
brought,  decides  only  upon  the  record  according  to 
the  law  of  that  country  in  which  the  court  of  error  is 
held.  How  could  the  Court  of  King's  Bench  in  Eng- 
land, upon  a  writ  of  error,  receive  in  evidence  the  law 
of  Ireland  ?  Where  a  court  of  justice  administers 
the  law  in  a  case,  in  which  the  law  of  another  country 
incidentally  becomes  a  question,  that  law  must  be 
proved  by  evidence.  But  where  a  court  holds  juris- 
diction, as  a  court  of  error,  over  the  judgment  of  an 
inferior  court,  that  court  of  error  has  no  means  of 
acquiring  any  knowledge  of  any  law  but  that  which 
governs  the  country  whose  law  it  administers,  and  in 
which  it  presides.  We,  therefore,  put  our  case,  in 
the  outset,  on  the  proposition  that  the  common  law  of 
both  countries  is  identically  the  same,  except  where 
particular  alterations  have  been  made  for  local  pur- 
poses by  Acts  of  Parliament.  If,  then,  the  law  gene- 
rally is  the  same,  the  law  of  descent,  which  is  one  of 
the  most  important  laws  in  every  country,  must  also 
be  included  in  the  general  proposition,  and  be  iden- 
tical in  both  countries. 

The  general  rules  governing  the   descent  of  the 
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peerage  in  England  are  these:  where  a  peerage  is  1335 
created  by  patent,  its  descent  is  governed  by  the  ' — ^^ — ' 
words  of  the  patent ;  where  there  is  no  patent,  and  peemge, 
the  peerage  is  evidenced  only  by  writ  of  summons 
and  sitting  in  Parliament,  then  the  descent  is  to  the 
heirs  general,  and  females  not  being  excluded,  a  male 
may  claim  through  them  as  heir  general  whenever  a 
male  exists  who  can  sit  in  this  House.  That  is  the 
law  of  England.  Upon  what  ground  can  any  differ- 
ence be  suggested  between  that  and  the  law  of  Ire- 
land ?  It  is  supposed  that  the  ancient  Irish  baronies 
were  connected  with  territory,  and  so  were  the  English 
in  very  early  periods,  in  a  certain  sense.  There  is  no 
doubt  that  those  who  were  summoned  to  the  ancient 
Irish  Parliaments  had  certain  territories,  on  account 
of  which  they  were  so  summoned,  except  English 
peers,  who  were  sometimes  summoned  to  the  Irish 
Parliaments  without  any  such  possessions.  But  what 
were  those  Irish  baronies  ?  Before  the  time  of  Henry 
2d  Ireland  consisted,  according  to  the  best  light  we 
have,  of  a  number  of  independent  chieftaincies  or  prin- 
cipalities. There  was  no  house  of  peers,  no  common 
union  in  that  country  resembling  the  House  of  Peers 
before  the  Parliament  there  was  constituted  after  the 
Union  of  both  kingdoms,  constituted  upon  the  same 
principles,  and  the  peers  summoned  by  the  same  rules 
as  in  the  English  Parliament.  It  is  impossible  to 
discover,  in  the  early  periods  of  the  Irish  Parliaments, 
any  principle  or  ground  upon  which  it  can  be  con- 
tended that  there  would  have  been  any  law  of  descent 
or  any  mode  of  constituting  the  peerage  of  Ireland 
different  from  the  law  and  usage  that  prevailed  in 
England.  A  right  to  sit  in  Parliament  could  not 
have  existed  by  any  previous  prescription  before  the 
Parliament  was  constituted. 

These  general  propositions,   concurring  with  tlie 
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1835.  opinions  and  testimony  of  almost  all  persons  of  legal 
^T^'  '  authority  who  have  hitherto  considered  the  subject, 
Peerage,  would  appear  to  be  sufficient  for  the  decision  of  this 
question.  But  the  right  of  the  claimant  does  not 
rest  on  them  only ;  cases  have  occurred  in  Ireland, 
where  the  very  question  has  arisen  whether  a  peerage 
goes  to  the  heir  general  or  to  the  heir  male,  and  it 
has  been  settled  in  more  than  one  case  that  where  the 
barony  is  ancient,  where  it  is  only  proved  by  the 
existence  of  a  writ  of  summons  and  a  sitting  in  Par- 
liament, and  where  there  is  no  patent,  it  descends  to 
the  heirs  general.  The  case  of  the  barony  of  De-la- 
Poer,  in  Ireland,  is  one  of  the  decisions  supporting 
that  doctrine. 

But  an  argument  is  drawn  from  the  peculiar  cir- 
cumstances of  this  Barony  of  Slane,  for  the  purpose 
of  showing  that  if  the  descent  be  extended  to  heirs 
general  in  the  way  that  Mr.  Bryan  claims,  many 
inconveniences  will  arise.  It  is  said,  for  example, 
that  in  tracing  his  claim  from  the  first  creation  of  the 
Slane  peerage  to  the  present  time,  if  the  rule  for  which 
we  contend  were  applied,  there  would  be  four,  if  not 
five  distinct  peerages  of  Slane;  because  it  appears 
that  this  peerage  having  been  at  several  times,  as  we 
contend,  in  abeyance  by  reason  of  its  descent  to 
females,  amongst  whom  it  was  divided,  and  whose 
posterity  may  still  exist,  the  heir  male,  upon  whom 
was  entailed  the  family  estate,  was  summoned  to  sit 
in  the  Irish  House  of  Peers.  It  is  said,  therefore, 
that  if  Mr.  Bryan  can  establish  his  claim  as  heir- 
general  to  the  last  Baron  of  Slane,  who  sat  in  the  Irish 
Parliament,  then  the  heirs  male  general  of  other 
Barons,  who  sat  before,  will  be  also  entitled  to  claim. 
Supposing  that  proposition  to  be  true,  we  are  not 
afraid  of  meeting  the  consequence.  Why  should  not 
the  Crown,  where  a  peerage  is  in  abeyance,  and  likely. 


ON  APPEALS  AND  WRITS  OF  ERROR.  47 

from  the  number  of  females  in  a  family,  to  remain  so        iss5. 
for  ever,  do  that  in  Ireland  which  has  often  been  done      'T"''^ 

.       •  Slanb 

m  England,  namely,  select  some  one  individual  of  the  Peerage. 
family,  more  especially  the  person  to  whom  the  family 
estates  descended,  and  place  that  person  in  the  peer- 
age ?  It  has  been  very  common  in  England  to  take 
the  husband,  upon  whose  wife  and  her  sister  co-heirs 
a  peerage  may  have  descended,  and  place  him  in  this 
House.  In  the  English  Parliament,  therefore,  no 
such  inconvenience  as  that  insinuated,  has  been 
deemed  an  argument  against  the  principle.  There 
are  now  sitting  in  this  House  two  distinguished  peers 
who  have  each  a  Barony  of  Clifford  adjudged  to  them 
by  the  House.  The  thing,  therefore,  is  not  without 
example.  When  a  female  heir  existed,  who  could 
not  take  the  barony,  then  another  peer  was  summoned 
to  sit  for  that  barony,  and  when  that  female  heir  pro- 
duced descendants  who  could  sit  and  afterwards 
claimed,  that  claim  has  been  allowed  by  this  House, 
and  there  are  now  two  Baronies  of  Clifford,  one  in 
the  Duke  of  Devonshire,  the  other  in  Lord  de 
Clifford.  The  Barony  of  Strange  is  another  example 
of  the  same  kind  in  England. 

According  to  the  principles  of  the  English  law. 
Honours  can  only  have  been  created  in  three  ways, 
by  tenure,  by  writ,  or  by  patent.  An  attempt  may  be 
made  here  to  show  that  there  is  an  analogy  between 
the  ancient  feudal  baronies  and  the  baronies  that 
have  since  been  created  in  Ireland,  and  that  all  feudal 
baronies  went  to  the  heirs  male,  and  therefore,  although 
the  feudal  principle  has  ceased,  still  all  those  baronies 
are  confined  in  their  descent  to  the  heirs  male.  We 
assert  that  no  feudal  baronies  of  Ireland  have  ever 
been  confined  in  their  descent  to  heirs  male.  There 
exist,  from  the  reign  of  John,  grants  of  land,  held  in 
capite  of  the  Crown,  and  in  every  case  the  grant  has 
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1 835.       been  to  the  grantee  and  his  heirs.     There  can  be  no 
'    ""    '      doubt  that  at  the  time  of  the  signing  of  Magna  ChartOj 
Peerage.      Baron  Fitz- Walter,  and  Baron  Say,  and  some  others, 
were  barons  by  tenure ;  but  when  claims  have  been 
made   to   those  baronies,  this  House  has  uniformly, 
treated  them  as  the  first  writs  of  summons,  and  heirs 
general  of  those  barons  have  frequently  succeeded  to 
them;  all  the  earldoms  in  Ireland  before  the  year  1316 
were  granted  to  the  heirs  of  the  parties,  so  that  there 
is  not  till  that  year,  before  which  period  the  Barony  of 
Slane  was  created   by  writ  of  summons,   a  single 
dignity  in   Ireland   which  descended  to  heirs  male 
only.     All  the  early  patents  of  the  English  peerage 
have  been  printed,  and  the  result  is  that  the  first 
time  heirs  male  were  ever  mentioned  in  the  creation 
of  any  dignity,  was  in  the  instance  of  the  Earldom  of 
KUdare  in  1316.     The  next  was  that  of  Louth  in  the 
1 2th  Edw.  2d,  and  the  third  that  of  the  Earldom  of 
Carlisle f  in  the  16th  Edw.  2d.     The  first  creation  of 
a  baron  by  patent  in  England  was  in  1387,  which  was 
also  the  first  instance  in  England  of  a  barony  being 
created   to   a  man  and  the  heirs  of  his  body,     Na 
second  instance  occurred  till  1443.     No  creation  of  a 
baron  in  Ireland  by  patent  is  on  record  limiting  the 
dignity   to   the   heirs  male  of  the  body,   until  the 
2d  of  Edw.  4th,  in  1462,  when  Sir  Robert  Bamwall 
was   created.     From   the  Crown   downwards,  every 
dignity,  from  an  early  period,  was  granted  to  the 
heirs  of  the  persons  created,  or  the  heirs  of  the  body* 
The  case  for  Mr.  Fleming  is  put  on  this  ground,  that 
because  an  heir  male  was  summoned  on  some  occasions, 
and  the  Crown  thought  proper  in  the  exercise  of  its 
prerogative  to  put  the  heir  male,  the  person  in  posses- 
sion of  the  estates  of  the  last  peer,  into  his  seat  in  the 
House,  therefore  the  dignity  must  by  prescription  or 
Some  other  source  be  presumed  to  be  confined  in  its 
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descent  to  heirs  male.   It  is  true,  there  is  some  shadow        i835. 
of  pretence  for  that  argument  by  reason  of  the  fact      ^^slaTe 
that  the  heir  male  on  being  summoned  did  not,  as  the      Peerage, 
practice  now  is,  sit  as  junior  baron,  but  was  placed  in 
higher  precedency  than  could  belong  to  the  date  of 
his  writ.    But  it  appears  from  the  cases  that  in  respect 
of  the  sitting  of  peers  in  the  House  there  were  some 
places  attached  to  the  names  of  particular  dignities, 
and  when  any  person  was  summoned  to  the  House  by 
an  old  title,  under  whatever  right,  he  took  his  seat 
according  to  the  precedency  of  the  ancient  Baron  of 
his  name.     These  cases  are  conclusive  that  there  is 
no  inference  whatever  to  be  made  from  the  fact  of  the 
Lords  Slane  sittingjn  higher  precedency  than  belonged 
to  the  dates  of  theit^  respective  writs.    On  one  occasion 
James  the  1st  desired  the  Lord-lieutenant  of  Ireland 
to  create  certain  Scotch  Earls  all  Irish  Barons,  and 
when  so  created  they  were  to  sit  in  the  House  of  Peers 
there  as  Earls.     With  such  facts,  can  it  be  doubted 
that  the  prerogative  of  the  Crown  with  respect  to  the 
precedence  of  peers  was  never  disputed  ?     An  act  of 
the  Irish  Parliament,  passed  in  the  reign  of  Henry  6th^ 
appears  to  be  decisive  on  the  point  that  Irish  peers 
were  then  created  by  writ.     There  was  a  dispute  be- 
tween Lords  Slane  and  Gormanston  for  precedency ; 
Lord  Slane  had  been  summoned  to  Parliament  as  one 
of  the  heirs  male  of  the  then  last  Lord,  and  from  the 
understanding  which  then  prevailed  he  claimed  pre- 
cedency of  the  ancient  barony  of  Gormanston,  but  it 
wa»  adjudged  to  Lord  Gormanston,  and  his  barony, 
it  is  undisputed,  was  created  by  writ.     But  few,  if 
any,  of  the  Parliamentary  writs  of  Ireland  of  that 
period  are  now  extant.     It  is  for  Mr.  Fleming's  coun- 
sel to  show  how  a  person  could  have  got  into  the 
House  of  Lords  of  Ireland  as  a  peer  without  a  writ 
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1835.  having  been  issued  to  him.  They  have  the  simple 
^7^"  '  fact  of  those  persons  sitting,  they  show  no  patent,  and 
Peerage,  do  not  pretend  that  there  was  a  patent.  The  prin- 
ciple upon  which  Mr.  Bryan  claims  is  this,  that  where 
a  patent  cannot  be  shown  the  same  rule  of  law  must 
exist  in  Ireland  as  in  England, — ^the  dignity  must  be 
presumed  to  have  been  created  by  writ.  If,  in  the 
case  of  a  creation  by  patent,  the  patent  itself  is  evi- 
dence of  the  creation,  so  is  the  issuing  of  the  writ  of 
summons  evidence  of  the  creation  in  the  other  case. 
If  a  man  is  made  a  peer  by  patent,  he  is  not  bound  to 
show  the  writ  of  privy  seal  which  preceded  it,  or  what 
is  termed  in  Ireland  the  King's  letter ;  nor  are  we, 
on  the  other  hand,  bound  to  show  the  authority  under 
which  the  Chancellor  in  Ireland  issued  the  writ  of 
summons,  for  the  issuing  of  the  writ  is  the  evidence 
of  the  fact.  In  no  instance  where  a  barony  was 
claimed  at  this  bar  by  writ  was  any  other  evidence 
produced  than  the  writ  itself,  followed  by  proof  of  the 
sitting,  from  the  rolls  of  Parliament.  The  close  rolls 
have  never  been  searched,  nor  the  letter  to  the  Chan- 
cellor produced  authorising  him  to  issue  the  writ. 
Until  the  reign  of  Henry  6th  only  one  such  letter  is 
enrolled  on  the  close  roll. 

A  great  deal  of  weight  has  been  attached  to  the 
fact  that  the  heir  male  (a)  of  William  Fleming  was 
called  a  Baron  in  certain  documents  issued  by  the 
Crown  before  a  writ  had  been  proved  to  have  issued 
to  him,  from  which  fact  it  is  inferred  that  the  Crown 
recognised  his  succession.  He  is  also  found  so  styled 
in  an  Inquisitio  Post  Mortem^  but  it  is  well  known  that 
great  laxity  prevailed  on  the  part  of  the  Crown,  and 
still  greater  in  inquisitions  post  mortem  with  regard 

(a)  Christopher,  second  Lord  Slane,  of  the  fourth  peerage,  io 
pedigree,  p.  35. 
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to  the  style  of  persons.  There  are  now  many  peers  \s35. 
who  call  th2mselve8  barons,  and  by  particular  titles,  "T"^^"^ 
to  which  they  cannot  prove  a  legal  nght, — to  which  Peerage. 
their  right  never  can  be  shown  ;  for  example,  JSarl 
Pembroke  is  called  Lord  Wilton^  and  the  £arl  of 
Shrewsbury  is  called  JSarl  of  fVaterford^  but  when 
created,  or  whence  those  titles  are  derived,  is  not 
known.  It  is  a  laxity  which  prevailed  in  innumerable 
cases,  and  dignities  have  been  assumed  where  no  such 
dignities  ever  existed.  The  Crown  may  have  intended 
to  create  them,  but  they  never  were  created ;  so  that  the 
mere  description  of  persons  by  certain  titles  in  ancient 
documents  is  no  evidence  whatever  of  their  right  to 
them.  It  is  well  known  how  in  inquisitions  post  mortem 
similar  titles  are  obtained ;  and  in  Scotland  how  easy 
it  is  for  a  man  there  to  call  himself  or  to  be  styled  an 
Earl  ?  Tlien  can  it  be  pretended,  or  is  it  likely,  that 
more  attention  would  be  paid  to  the  subject  in  a 
remote  village  in  Ireland  in  the  17th  century? 

This  claim  of  Mr.  Bryan  is  founded  on  the  esta- 
blished propositions  that  the  laws  of  England  and  of 
Ireland  are  the  same,  except  where  they  are  altered 
by  particular  statutes ;  that  the  dignity  of  the  peer- 
age, whether  Irish  or  English,  can  only  be  created 
by  patent  or  by  writ ;  that  all  dignities  in  Ireland 
for  which  patents  cannot  be  shown  descend  to  heirs 
general,  not  only  upon  the  analogy  to  such  dignities  in 
England,  but  from  the  proofs  which  are  and  can  be 
put  in  evidence,  if  necessary ;  that  in  the  grant  of 
every  title,  and  in  the  grant  of  all  lands  to  which  the 
dignity  of  a  peer  could  possibly  be  attached  during 
the  feudal  system,  those  grants  were  to  heirs  general. 
If  they  had  been  to  heirs  male,  and  not  to  the  female 
branches,  and  the  descents  had  been  limited  to  the 
heirs  male,  there  might  be  something  like  prescrip- 
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1835.  tion  to  be  set  up,  but  the  prescription  is  with  us;  the 
^sTamT  prescription  in  every  title  has,  without  a  solitary  ex- 
Peerage.  ccption,  been  to  heirs  general,  and  the  Committee  is 
asked  to  overturn  the  decision  of  the  House  of  Lords 
of  Ireland  on  the  La  Poer  Barony  (i),  and  to  declare 
that  the  highest  law  authorities  of  that  kingdom  knew 
not  what  they  were  about  in  rielation  to  the  highest 
species  of  inheritance  within  it ;  that,  in  fact,  a  new 
law  is  to  be  made  because  the  heir  male  of  the  Baron 
of  Slane  says  he  ought  to  be  Baron  of  Slane. 

Sir  Charles  Wetherelly  for  Mr.  Fleming: — ^It  is 
stated  in  Mr.  Bryan's  petition  that  this  case  was  laid 
before  one  of  the  law  officers  of  the  Crown  in  England 
at  a  time  when  the  person  who  has  now  the  honour 
of  addressing  your  Lordships  filled  the  office  of  Attor- 
ney-General. Upon  that  occasion,  undoubtedly,  some 
investigation  was  bestowed  upon  the  subject,  though 
not  as  much  as  would  have  been  necessary  for  making 
a  report,  but  circumstances  occurred  which  prevented 
a  report  being  made.  It  did  then  occur  to  me,  that 
a  mere  abstract  solution  of  this  question  would  be  an 
extremely  uncertain  mode  of  disposing  of  it,  because 
if  it  should  turn  out  that  the  title  has  been  enjoyed 
by  heirs  male  ever  since  the  year  1309,  has  been  de 
facto  transmitted  in  a  given  course  of  devolution  for 
upwards  of  five  centuries,  if  this  case  is  to  be  dealt 
with  on  ordinary  presumption^  it  is  impossible  that 
there  could  have  been  a  similar  title  at  the  same  time 
in  heirs  female,  or  that  there  would  have  been  two 
Barons  of  Slane  during  all  that  time  ; — it  would  not 
be  a  mode  of  disposing  of  this  question  consonant  to 
•  that  great  prudence  and  depth  of  inquiry  which  this 
House  is  in  the  habit  of  bestowing  upon  all  curious 

(b)  4  Lords'  (&c.)  Journals,  for  1 767,  p.  420, 
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and  anomalous  questions,  to  say,  that  there  cannot  be       1835. 
such  a  thing  as  an  ancient  Barony  in  Ireland  trans-      slane 
mitted  to  heirs  male,  because  according  to  that  ab-      Peemge. 
stract  proposition  (which  the  counsel  for  Mr.  Bryan 
lay  down),  the  thing  is  impossible — according  to  the 
old  theory  of  the  law  of  Ireland,  according  to  the  old 
theory  of  the  law  of  England,  one  of  these  ancient 
Baronies  derived  from  the  time  of  the  Edwards  must 
^  priori  be  a  Barony  descending  in  fee.    That  is  their 
proposition,  and  therefore  they  do  not  look  at  facts, 
nor  at  usage,  nor  at  anomalies ;  they  do  not  look  at  a 
case  of  doubt;  they  do  not  recollect  that  in  the  Par- 
liament of  Ireland  on  repeated  occasions  this  very 
Barony  has  been  allowed  to  be  a  barony  descendible 
to  heirs  male.   They  do  not  look  at  any  of  these  facts, 
or  doubts,  or  difficulties,  or  anomalies,  but  they  solve 
them  all  into  this  mere  abstraction,  that  an  old  Barony 
in  Ireland  must  ^  priori  be  a  Barony  in  fee ;  and  if  a 
Barony  in  fee,  then  that  a  person  claiming  as  heir  male 
never  can  be  entitled  to  sit  while  there  is  an  heir 
female  nearer  in  blood  in  existence.    To  that  abstrac- 
tion, and  to  that  theory,  we  oppose  the  facts  which 
have  occurred   ever  since   the  year  1309.     If  your 
Lordships  look  at  the  case  presented  by  Mr.  Bryan, 
you  will  find  that  there  may  be  heirs  female  claiming 
under  Lord  Fleming  in  the  year  1309,  other  females 
claiming  under  Lord  Fleming  in  the  year  1462,  other 
females  claiming  under  Baron  Slane  in  the  time  of 
Edward  4th,  other  females  claiming  under  the  peerage 
of  1685,  and  other  females  claiming  under  the  peer- 
age of  1613,  so  that  your  Lordships  will  have  so  many 
persons  claiming  to  be  Barons  of  Slane  that  six  or  seven 
cross  benches  must  be  built  up  to  hold  all  the  peers  pre- 
senting themselves  under  this  title;  for  there  may  be,^ 
and  probably  there  are  claimants,  through  females^ 
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1835.  under  all  these  titles  from  the  year  1309.  Mr.  Bryan's 
Slane  counsel,  very  able  and  very  quick  in  their  conclusions, 
Peerage,  gay,  "  Ncver  mind  the  inconvenience  which  will  grow 
out  of  this  rule, — whether  twenty,  thirty,  or  forty  lords 
are  claiming  this  Barony;  that  is  an  inconvenience 
which  you  must  sustain  from  the  rule ;  but  if  it  is  the 
law,  lay  down  the  law,  never  mind  the  inconvenience." 
To  lay  down  in  the  abstract  that  there  can  be  no  such 
thing  as  an  ancient  barony  in  Ireland  going  to  heirs 
male,  is  a  proposition  which  it  is  not  easy  to  compre- 
hend, because  as  soon  as  that  proposition  is  laid  down, 
there  immediately  arises  a  contradiction  to  it  in  feet, 
namely,  that  that  thing,  which  the  learned  counsel 
tell  us  never  can  happen,  has  happened,  and  the  case 
which  we  are  now  discussing  is  one  in  which,  defactOy 
for  five  centuries  the  title  has  been  so  enjoyed.  This 
is  not  the  only  case  of  that  sort;  there  is  also  the 
Kinsale  case  (c),  in  which  the  House  of  Lords  in  Ireland 
three  times  decided  the  same  proposition.  That  case 
deserves  more  particular  attention,  because  we  have 
been  told  that  attorneys  and  solicitors-general  in  Ire- 
land were  not  so  careful  formerly  as  they  are  now. 
But  it  so  turns-out  that  this  case  of  the  Kinsale  peerage 
was  decided  certainly  by  persons  whose  decision  ought 
to  have  great  weight,  not  by  persons  who  may  be  sup- 
posed not  to  know  the  law  of  England,  or  to  whose 
minds  the  proposition  may  be  supposed  not  to  have 
been  present,  that  they  were  not  following  the  general 
principle  contended  for  by  Mr.  Bryan,  that  whatever 
is  the  rule  of  the  Parliament  of  England  the  same 
ought  to  be,  or  is,  the  rule  of  the  Parliament  of  Ireland; 
or  hat  what  is  the  common  law  of  ancient  peerages  in 
England,  the  same  applies  to  a  peerage  in  Ireland — a 
peerage  as  it  were  by  prescription,  a  peerage  made 

(c)  6  Lodge*8  Peerage  of  Ireland. 
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before  the  ordinary  time  of  making  peerages  by  writ       1 835. 
or  patent.    It  happens  that  this  Kinsale  case,  which  was      s  l a  »  e 
three  times  under  discussion  in  the  years  1627,  1700,     Heerdgp. 
and  1762,  was  on  one  of  those  occasions  decided  by 
commissioners  in  England,  to  whom  the  matter  was 
referred  by  King  Charles  Ist,  namely,  the  Earl  Marshal, 
the  I^rd  President  of  the  Council,  the  Lord  Steward 
of  the  Household,  and  several  other  persons,   who 
reported  to  the  Crown  that  the  title  was  enjoyed  by 
heirs  male,  and  ought  to  be  so  enjoyed.   The  next  case 
is  that  of  the  Dunsany  peerage,  another  strong  prece- 
dent.    When,  therefore,  it  is  said  that  your  Lordships 
are  to  look  at  this  case  merely  according  to  some 
abstract  rule,  which  abstract  rule  is,  that  you  must 
assume  an  absolute  identity  between  the  Parliamentary 
law  of  England  and  of  Ireland ;   and  then  further 
assume  this  second  theory,  that  there  could  be  no  such 
thing  in  early  times  as  a  Barony  so  created  as  that 
it  should  go  to  heirs  male  only ;  that  theory  and  the 
abstract  rule  are  contradicted  by  two  adjudged  prece- 
dents, in  which  the  title  so  descending  was  allowed  to 
be  a  legal  descent.     Anomalous  though  it  may  seem, 
yet   according  to  the  law  of  Ireland,  we  have  two 
decisions,  and  we  have  in  this  present  case  the  fact  that 
for  five  centuries  this  peerage  of  Slane  has  been  claimed 
and  enjoyed  by  heirs  male,  though  there  were  heirs 
female  who  would  not  have  omitted  to  claim  if  the 
course  of  descent  had  not  been  well  established  against 
them.     It  is  nowhere  laid  down  that  a  peerage  may 
not  stand  upon  grounds  deviating  from  the  common 
law.     There  is  no  such  dictum ;  there  is  no  case  in 
which  it  is  laid  down  that  there  cannot  in  legal  theory 
be  a  peerage  created  before  patents  were  used,  which 
may  go  to  male  heirs  only.    There  is  no  rule  by  which 
this  House  is  bound  to  adopt  the  rule  of  common  law, 
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1835.  and  to  say  that  because  lands  or  offices  go  to  heirs 
gj^^  general, — that  is,  will  carry  the  property  of  the  office 
Peerage,  to  a  female, — so  will  titles  of  honour  also;  on  the  con- 
trary, the  whole  history  of  the  common  law  shows  that 
there  are  numerous  exceptions  in  it  from  its  own  rules 
of  descent  Are  there  not  local  usages  and  customs, 
every  one  of  them  anomalies  and  exceptions  from  the 
abstract  rules  of  common  law?  And  therefore  there  is  no 
reason  why  there  may  not  be  an  anomaly  in  the  ori- 
ginal creation  of  a  peerage,  any  more  than  that  there 
may  be  customs  allowed  to  break  in  upon  that  course, 
which,  upon  more  general  grounds,  is  the  rule  of  the 
common  law. 

But  another  proposition  stated,  is,  that  it  must  be 
assumed  that  there  is  a  perfect  identity  in  the  rules  of 
the  House  of  Peers  in  Ireland  with  those  in  England, 
and  it  is  added  that  an  instance  of  this  sort  of  descent 
cannot  be  produced  in  England.  Assuming  that  the 
common  law  of  England  is  the  common  law  of  Ireland, 
that  there  can  be  no  anomaly  in  the  House  of  Peers, 
nor  in  the  creation  of  a  peerage  in  Ireland ;  assuming 
those  two  propositions,  the  learned  counsel  for  Mr. 
Brvan  drew  this  conclusion,  that  it  must  be  taken 
for  granted  that,  what  would  not  be  allowed  accord- 
ing to  the  usages  of  the  House  of  Lords  in  England, 
and  according  to  our  prescriptive  notions  on  the 
subject,  by  a  similar  rule  no  contrary  usages  can  be 
allowed  in  Ireland.  In  answer  to  the  theory,  stands 
opposed  the  fact  that  the  House  of  Peers  in  Ireland 
decided  the  contrary.  Supposing  a  question  should 
arise  upon  any  Irish  statute,  and  that  statute  had  been, 
by  a  decision  in  Ireland,  held  to  carry  a  particular 
meaning,  and  that  construction  had  been  acted  upon, 
and  there  should  be  an  appeal  from  it  to  this  House, 
and  the  Judges  in  England  should  be  asked  whether 
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that  was  the  true  construction  of  the  statute,  it  is  i8S5. 
apprehended  your  Lordships  would  say  to  the  Judges,  slakb 
if  they  were  to  advise  a  different  construction,  "  Well,  Peerage, 
but  it  has  been  already  construed  otherwise  in  Ireland, 
— it  is  res  judicata.''  That  is  the  mode  in  which  we 
apply  the  case  here.  Suppose  that  this  case  of  the  Slane 
peerage  had  been  an  English  case,  and  the  Kinsale 
and  the  Dunsany  cases  had  been  English  cases,  and 
the  English  peers  here  had  said,  if  this  case  had  come 
before  them,  they  should  have  adopted  the  abstract 
proposition,  that  there  could  be  no  such  thing  as  an 
ancient  Barony  with  an  anomalous  descent, — a  descent 
to  heirs  male,  and  not  to  heirs  general ;  would  it  fol- 
low that,  if  tbe  Irish  House  of  Peers,  an  independent 
House  of  Peers  when  the  Kinsale  peerage  was  decided, 
as  much  so  as  the  English  House  of  Peers,  had  held 
otherwise,  your  Lordships  would  overrule  that  deci- 
sion ?  Whatever  would  have  been  the  decision  of  the 
Irish  House  of  Lords  before  the  Union, — if  ft  could  be 
shown  what  that  decision  would  have  been, — this  House, 
instead  of  having  an  option  to  deviate  from  that  which 
would  have  been  the  local  decision,  would  by  the 
articles  of  Union  be  bound,  though  sitting  in  the 
Imperial  Parliament,  to  decide  a  question  of  Irish 
peerage  just  as  it  would  have  been  decided  in  Ireland. 

The  Lord  Chancellor: — Suppose  before  the  Union 
a  question  on  a  claim  of  peerage  had  arisen  in  Ireland, 
and  a  committee  of  peers  there  was  sitting  upon  that 
question,  would  you  say  that  such  a  case,  as  the  Clif- 
ford case,  for  instance,  which  is  the  leading  decision 
here  on  these  questions,  would  have  been  citable  by 
counsel  before  the  Committee  of  Privileges  in  the 
Irish  House  of  Lords  ?  In  a  case  with  respect  to  a 
peerage  in  Scotland,  it  is  quite  clear  that  an  English 
decision  could  not  have  been  cited  in  the  Scotch  Par- 
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18S5.       liament,  nor  could  a  Scotch   case  conversely  have 
been  cited  here  on  a  question  of  English  peerage. 

Sir  Charles  WethereUi—Such  case  could  only  be 
cited  by  way  of  illustration.    In  the  Anglesey  peerage, 
after  the  House  of  Lords  here  had  decided  against  it, 
the  House  of  Lords  in  Ireland  decided  for  it,  which 
shows  the  great  diflFerence  of  opinion  that  may  be 
come  to  on  the  same  state  of  facts.    When  your  Lord- 
ships will  have  heard  from  my  learned  friend  Mr. 
Lynch,  who  is  also   counsel  for   Mr.  Fleming,  the 
history  of  this  very  singular  case,  your  Lordships  will 
be  of  opinion  that  it  is  utterly  impossible  to  imagine 
such  a  case  of  negligence  and  of  non-claim  on  the 
part  of  the  heirs  female ;  that  it  is  impossible  that  this 
usage  could  have  passed  sub  silentio,  or  in  so  careless 
and  inattentive  a  manner,  as  that  this  succession  for 
five  centuries  has  been  as  it  were  a  usurpation  prac- 
tised  by  the  Crown,  or  a  usurpation  practised  by 
the  heirs  male  in  having  de  facto  enjoyed  the  peerage 
during  that  long  period  of  time.     We  admit  none  of 
those  general  propositions  which  the  counsel  for  Mr. 
Bryan  contend  for,  and  yet  it  is  on  generalities  of  this 
sort  that  your  Lordships  are  called  upon  to  shut  out 
the  actual  descent  of  this  peerage,  and  to  solve  all 
difficulties  in  the  question  which,  while  you  are  solv- 
ing, you  entirely  overrule  the  independency  of  the 
Irish  House  of  Peers,  because,  according  to  the  argu- 
ment,  though  there  were  twenty  instances  of  old 
peerages  going  to  heirs  male,  the  gentlemen  on  the 
other  side  still  would  say,  **  There  never  was  one  in 
the  Parliament  of  England ;  and  though  there  are  ten 
or  twenty  in  the  Parliament  of  Ireland,  they  are  de- 
cisions in  their  own  House,  and  the  decisions  of  an 
independent  House  of  Lords  are  to  go  for  nothing!" 
That  proposition  is  not  to  be  admitted,  it  is  only  by 
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looking  at  the  history  of  this  peerage  that  your  Lord-       1B35, 
ships  can  come  to  the  conclusion  whether  the  claim  is      Slamb 
or  not  sustainable,  precisely  upon  the  same  grounds  as      Peerage, 
other  rights  and  other  peerages  have  been  claimed  and 
admitted  in  the  Parliament  of  Ireland  previous  to  the 
Union.     If  this  question  had,  before  the  Union,  come 
before  the  Parliament  of  Ireland,  there  could  be  no 
reason  at  all  for  holding  that  that  which  has  been 
done  in  two  undoubted  precedents,  should  not  be  also 
done  in  this  case. 

[Adjourned  sine  die. 


The  Committee  of  Privileges  having  again  met,  Juijr9,i3,aud 
after  a  lapse  of  three  years, 

Mr.  Lynchj  for  Mr.  Fleming,  stated  shortly  the 
history  of  the  proceedings  on  the  petitions  of  both 
claimants,  and  that  the  Committee  agreed,  after  hear- 
ing the  Attorney- general's  statement,  that  Mr.  Fleming 
might  appear  at  the  Bar  of  the  House,  and  give  evi- 
dence on  his  claim ;  and  also,  that  he  might  state  his 
case  as  to  the  descent  of  the  peerage.  That  course 
of  proceeding  was  agreed  to,  with  the  consent  of  the 
Counsel  on  both  sides — 

Lord  Brougham : — With  consent  of  the  Crown ;  and 
that  we  should  hear  him,  not  so  much  abstractedly 
as  a  claimant  referred  by  the  Attorney-general  to  the 
House,  but  quasi  opposing  the  claim  of  Mr.  Bryan ; 
and  should  that  claim  be  excluded,  still  Mr.  Fleming 
shall  have  to  go  back  to  the  Attorney-general  for  his 
report. 

Mr.  Lynch : — Just  so.  The  question  which  comes 
before  your  Lordships  is  the  most  important  that  ever 
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18S5.  was  raised  in  relation  to  the  peerage  of  Ireland ;  upon 
'  ^^^'  it  depends  the  right  of  all  the  ancient  Baronies  of 
Peerage,  that  kingdom,  except  that  of  Lord  Trimbleston.  Your 
Lordships  are  called  upon  to  decide  whether  these 
ancient  Baronies  shall  continue  to  vest  in  the  ancient 
families  by  which  they  have  been  enjoyed  for  so  many 
centuries,  or  whether  they  are  to  be  deemed  Baronies 
in  fee  tail,  descendible  as  such  through  female  heirs  to 
new  families,  and  sub-divided  in  the  course  of  descent 
into  as  many  Baronies  as  there  have  been  exclusions 
of  heirs  general  in  the  course  of  the  descents.  Thus, 
in  the  Barony  of  Slane,  by  the  evidence  upon  your 
Lordships*  table,  it  appears  that  female  heirs  were 
excluded  from  the  succession  in  1457,  in  1471,  in 
1576,  and  in^l597;  and  the  present  claim  to  that 
dignity  as  a  Barony  in  fee  is  made  by  a  gentleman^ 
who  claims  to  be  one  of  the  heirs  general  of  a  Lord 
Slane  who  died  in  1726,  leaving  a  daughter  his  sole 
heiress  surviving.  The  question,  therefore,  which  your 
Lordships  are  now  called  upon  to  decide  is,  whether 
•  there  are  five  Baronies  of  Slane  descending  as  Baro- 
nies in  fee  tail,  or  one  Barony  of  Slane  descendible  in 
tail  male. 

A  similar  question  arises  with  respect  to  other  an- 
cient Baronies  of  Ireland,  the  number  of  Baronies  to 
be  revived  by  the  decision^  which  my  learned  friends 
call  upon  your  Lordships  now  to  come  to,  depending 
upon  the  number  of  exclusions  of  heirs  general  in  the 
course  of  descent,  in  each  and  in  all  of  those  Baronies. 
But  the  doctrine  upon  which  the  claim  of  Mr.  Bryan 
is  brought  forward  will,  if  established,  not  only  have 
the  eflFect  of  producing  five  Barons  of  Slane,  five 
Barons  of  Kinsale,  three  Barons  of  Killeen,  three 
Barons  of  Howth,  and  so  on,  but  will  go  much  further; 
for  the  peerage  of  Ireland,  until  the  reign  of  James  the 
First,  when  tlie  rupture  took  place  between  tliat  mo- 
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nareh  and  the  House  of  Lords  of  Ireland  in  1613,  1335, 
consisted  of  a  very  small  body,  never  exceeding  * — "^ — ' 
twenty-five  peers.  But  although  the  number  of  peers  Peerage, 
was  small,  yet  many  individuals  were  from  time  to 
time  summoned  to  attend  the  Parliament;  they  at- 
tended and  sat  in  Parliament,  but  it  was  never  con- 
sidered that  any  of  them  obtained  a  peerage  by  that 
summons  and  sitting ;  they  never  thought  of  claiming 
peerages,  and  whilst  they  were  there  sitting  in  Par- 
liament by  virtue  of  the  summons,  they  were  still 
considered  commoners.  But  should  the  decision  in 
this  case  proceed  on  the  grounds  urged  on  behalf  of 
Mr.  Bryan,  it  may  have  the  eflFect  of  inviting  many 
claims  to  peerages  from  the  descendants  of  those  com- 
moners who  were  summoned  to  the  House  of  Peers, 
but  on  whom  it  was  never  intended  to  confer  the  dig- 
nity of  the  peerage.  It  is  thus  rendered  impossible 
to  estimate  the  extent  to  which  this  decision  may 
lead ;  at  the  same  time  we  cordially  agree  with  the 
proposition  urged  on  the  other  side,  that  whatever  the 
effect  of  your  Lordships'  decision  may  be,  although  it 
would  have  the  effect  of  creating  a  great  number  of 
Baronies  out  of  the  ancient  Baronies  of  Ireland,  yet 
the  law  must  take  its  course.  But  it  shall  be  our 
duty  to  endeavour  to  protect  the  peerage  of  Ireland 
from  such  an  inundation ;  and  to  prove  that  the  law 
of  Ireland  not  only  consecrates  the  rights  of  the  noble 
families  to  those  ancient  Baronies  which  they  have 
enjoyed  for  so  many  centuries,  but  that  that  law  is 
altogether  in  opposition  to  the  doctrine,  now  for  the 
first  time  advanced,  of  the  creation  of  ancient  Baronies 
in  Ireland  by  writs  of  summons  and  sitting. 

There  are  ten  other  Baronies  similar  to  that  of 
Slane,  and  to  them  may  be  added  three  others  very 
ancient,  but  now  merged  in  the  Earldoms  of  Kildare, 
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1 835.  Ormonde  and  Desmonde.  The  ancient  peerage  of  Ire- 
gj^^^^  land  is  composed  of  those  fourteen ;  every  other  peer 
Peerage,  of  Ireland  owes  his  title  to  letters  patent  only.  The 
time  or  manner  of  the  creation  of  those  fourteen  an- 
cient peers  we  are  unable  to  discover,  being  lost  in 
that  obscurity  which  veils  our  remote  history ;  most 
of  them  may  be  traced  to  the  first  establishment  of  the 
English  sway  in  Ireland.  They  rose  with  the  rise  of 
Parliamentary  authority,  being  coeval  with  the  Par- 
liaments of  Ireland  ;  it  is  therefore  in  the  proceedings 
of  those  Parliaments,  in  their  judgments,  in  their  acts, 
in  their  admissions,  that  we  are  to  search  for  the  laws 
which  regulate  the  peerage  of  Ireland.  It  shall  be 
made  to  appear,  that  by  a  continuous  chain  of  proceed- 
ings in  those  Parliaments,  and  by  a  constant  usage, 
which  has  prevailed  in  these  Baronies  themselves,  the 
descent  has  never  varied  from  the  male  line.  This 
usage  is  admitted,  and  cannot  be  controverted,  but 
there  is  an  attempt  to  supersede  it  by  English  usage, 
introduced  at  a  comparatively  late  period,  and  now 
brought  forward  for  the  first  time,  notwithstanding 
the  contrary  usage  already  mentioned,  and  all  the 
diversities  which  existed  for  so  many  years  between 
the  constitutions  of  the  two  Parliaments  and  the  state 
of  the  two  kingdoms. 

In  the  case  of  Viscount  Purbeck  (1678),  in  the 
Peerage  printed  Cases,  the  Earl  of  Shaftesbury  says, 
*•  As  to  Mr.  Attorney's  second  assertion,  viz.  that 
honours  are  to  be  governed  as  other  inheritances,  and 
by  the  rule  of  the  common  law,  it  is  contrary  to  the 
opinion  of  the  most  learned  men,  the  honour  and 
dignity  of  this  House,  the  practice  of  the  Courts  in 
Westminster  Hall,  and  the  direct  evidence  of  the  thing 
itself.  Justice  Berkeley,  a  very  learned  Judge,  declared 
his  opinion,  February  6th,  1640,  as  appears  by  the 
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records  of  this  House,  that  honours  must  descend  from        \SS5.^ 
the  first  that  was  served  of  them,  contrary  to  the  rules       slame 
of  other  inheritances ;  and  that  they  are  not  governed      Peerage. 
by  the  rules  of  common  law.     Judge  Doddridge  (in 
Jones,  207),  is  of  opinion  that  honours  are  personal 
dignities,  which  are  fixed  in  the  blood.     The  Lords 
never  yet  sufiered  those  honours  to  be  tried  at  any 
court  of  law  or  any  other  place,  save  before  them- 
selves, though  their  other  inheritances  are  tried  there 
as  well  as  other  men's  (rf)."     That  is  the  doctrine  that 
we  desire  to  establish  in  this  case,  and  having  thus 
from  high  authority  shown  that  the  common  law  can 
in  no  way  interfere  with  the  descent  of  peerages,  we 
are  quite  willing  to  admit  that  the  common  law  of 
England  was  introduced  into  Ireland  by  King  Hen.  2, 
and  that.it  was  in  full  force  in  the  reign  of  King 
John,  as  appears  by  the  records  in  the  Tower  and  in 
Ireland,  the  earliest  of  which  appear  to  be  in  the  time 
of  Edw.  1 ;  but  the  admission  of  that  fact  cannot  serve 
the  other  side,  unless  they  show  that  at  that  period 
the  law  of  the  creation  of  Baronies  by  writ  and  sitting 
was  the  law  of  England.     If  that  was  not  the  law  of 
England  at  the  time,  and  if  the  common  law,  either  as 
to  other  inheritances,  or  as  to  peerages,  was  intro- 
duced into  Ireland  by  Henry  2,  Mr.  Bryan  must  make 
out  that  the  law  of  creation  of  peerages  in  Ireland  at 
that  period  was  by  writ  of  summons  and  sitting;  for  if  he 
does  not,  the  argument  avails  him  nothing,  as  no  subse- 
quent law,  or  alteration  in  any  law,  could  be  introduced 
into  Ireland  after  that  period,  except  by  the  authority 
of  Parliament.     That  was  stated  over  and  over  again, 
and  insisted  upon  by  the  Legislature  of  that  country ; 
and  by  the  statute  38  Henry  6,  c.  6,  it  is  declared,  that 

(d)  Collins,  297,  and  Show,  P.  Cas.  5  et  seq. 
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1835.       "  Ireland  is,  and  ever  has  been,  corporate  of  itself,  and 
Slane       of  the  ancient  laws  and  customs  used  therein ;"  and 
Peerage,      by  another  Act  of  the'  same  year,  that  "  Ireland  is  free 
and  separate  from  all  laws  and  statutes  of  England, 
save  those  which  have  been  freely  accepted  in  Par- 
liament or  Great  Council,  by  the  Lords  Spiritual  and 
Temporal,  and  the  Commons."    There  is  a  case  in 
the  Year  Book,  20  Henry  6,  fol.  8,  PockingtorCs  case, 
in  which  it  was  decided,  upon  a  demurrer  before  the 
English  Judges,  that  Ireland  was  a  land  separate  and 
distinct  from  England,  and  governed  by  the  customs 
of  the  said  land. 

Having  shown  to  your  Lordships,  upon  these  autho- 
rities, that  Ireland  was  a  separate  kingdom,  governed 
by  her  own  customs — having  admitted  that  the  com- 
mon law  of  England  was  introduced  into  Ireland  by 
Henry  2 — having  called  upon  Mr.  Bryan's  counsel  to 
show  that  by  the  law  of  peerage,  which  then  existed  in 
Ireland,  baronies  might  have  been  created  by  writs  of 
summons  and  sitting — which  is  what  they   cannot 
do, — I  will  now  state,  from  the  Report  of  the  Lords' 
Committee  on  the  Dignity  of  a  Peer,  a  few  extracts 
to  show  that  the  creation  of  peerages  by  writ,  and 
their    descent    to  the   lineal  representatives  of   the 
persons  summoned,   were  unknown   to  the  law    of 
England  for  centuries  after  Henry  2.     In  the  Third 
Report,  they  say,  that  before  the  time  of  Richard  2, 
a  writ  of  summons  to  Parliament,  and  a  sitting  in 
Parliament  under  such  writ,   were  not  considered 
as   giving   a  hereditary   right   to   the   descendants 
of  the  persons  so  summoned ;   and   that   probably 
this  rule  of  law,  as  it  may  now  be  considered  to 
be,  was  not  adopted  until   long  after  the  reign   of 
Richard  2 — 
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Lord  Brmigham : — That  is  the  opinion  of  the  Com-       1835. 
mittee,  but  it  is  not  decisive ;  it  is  very  much  ques-     '^"''^ 
tioned.     Lord  Redesdale  was  the  author  of  that  report,      Peerage. 
and  his  theory  on  the  subject  of  peerages  has  been 
matter  of  controversy  among  lawyers  and  antiquaries; 
it  is  very  ingenious,  but  subject  to  great  difference  of 
opinion.  . 

Mr.  Lynch  : — The  report  is  cited  as  of  grave 
authority,  not  as  decisive.  No  writ  of  summons  can 
be  discovered  before  the  reign  of  Henry  3  ;  the  first  was 
in  that  reign.  Another  passage  in  the  Fourth  Report, 
p.  341,  says,  "  Letters  patent  state  the  extent  of  the 
grant  which  they  create."  Then  at  the  end  of  that 
paragraph,  "  it  seems  only  to  be  an  inference  of 
law,  derived  from  usage,  which  has  extended  the 
operation  of  a  writ  of  summons  beyond  the  person 
to  whom  it  was  directed."  There  is  another  passage, 
the  last  paragraph  in  that  page.  '^  Before  the  decision 
in  the  Clifton  case,  made  in  1673,  the  law  cannot  be 
deemed  to  have  been  clearly  settled,  but  on  what 
ground  the  Judges  gave  their  opinion  that  the  honor 
descended  from  Jervas  Clifton  to  his  daughter  and 
heir,  does  not  clearly  appear ;  and  if  they  had  before 
them  all  the  cases  in  which  the  heirs  of  a  person  sum- 
moned had  not  afterwards  been  summoned,  they  must 
have  conceived  that  those  heirs  had  been  unjustly 
deprived  of  their  right  of  inheritance, .  unless  they 
fixed  upon  some  point  of  time  when  they  considered 
that  usage  had  created  a  new  law  upon  the  subject." 
The  opinion  of  the  Committee,  therefore,  was,  that 
this  creative  effect  of  writs  of  summons  was  not  con- 
sidered settled  law  until  1673,  as  appears  by  the 
Clifton  case,  and  that  it  only  referred  to  the  usage 
from  a  certain  period,  which  they  fixed  at  the  time 

VOL.  V.  F 
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1835.  of  Richard  2.  If  that  opinion  be  correct,  this  crea- 
Slanb  ^^^^  eflfect  of  the  writ  of  summons  was  not  the  law  of 
Peerage.  England  in  the  time  of  Henry  2,  which  he  intro- 
duced into  Ireland,  as  the  common  law  of  England. 
The  Clifton  case  gives  the  law,  but  the  Lords'  Com- 
mittee say,  that  they  have  found  out  in  their  research 
that  writs  of  summons  were  from  time  to  time  sent  to 
individuals ;  that  those  individuals  sat,  but  that  their 
descendants  were  never  afterwards  summoned;  that 
the  writ  of  summons  was  merely  personal ;  that  until 
a  certain  period,  it  was  not  considered  as  having  a 
creative  effect ;  they  have  fixed  upon  a  period,  and 
that  was  the  reign  of  Richard  2. 

Lord  Brougham : — Then  you  mean  that  you  con- 
sidered their  Lordships'  report  as  saying  the  law  of 
peerage  was  changed  about  the  time  of  Richard  2 ; 
that  there  was  one  law  of  peerage  before  and  another 
after.  I  do  not  understand  how  the  common  law  can 
have  changed  without  statute. 

Mr.  Lynch : — Usage  may  change.  They  say  before 
that  time  the  writ  was  merely  personal ;  that  the  indi- 
vidual was  summoned,  but  that  his  descendants  were 
not;  that  another  usage  then  sprang  up;  and  that,  if  an 
individual  was  once  summoned,  his  descendants  were 
afterwards  summoned.  They  can  trace  that  usage  no 
further  back  than  Richard  2.  Their  Lordships  say, 
that  they  have  found  several  instances  where  writs  of 
summons  had  not  a  creative  effect.  Magna  Charta 
directed  all  the  tenants  in  chief  to  be  summoned  to 
the  House  of  Lords,  therefore  some  change  must  have 
taken  place  in  the  legislative  assemblies  after  that 
period.  After  the  time  of  King  John,  there  was  a 
change  effected,  not  by  Act  of  Parliament.    A  similar 
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change  might  be  effected  with  respect  to  writs  of  sum-      .  ^^^^'- 
mens,  and  that  is  our  position ;  if  a  change  could  be        Slane 
made  in  the  legislative  assemblies  after  the  reign  of       ^'^^R®- 
King  John,  and  after  Magna  Charta^  it  is  not  unrea- 
sonable to  suppose  that  another  change  might  be 
effected  with  regard  to  writs  of  summons. 

The  courts  of  comnion  law  cannot  decide  a  case  of 
peerage.  It  appears  from  Calvin's  case(6),  that  the  Court 
of  King's  Bench  could  not  take  any  original  cogni- 
zance of  an  Irish  dignity.  Lord  Coke  there  says,  that 
"a  man  who  is  not  a  peer,  or  one  of  the  nobility  to  serve 
in  the  upper  House  of  the  Parliament  of  England,  is 
not  in  the  legal  proceeding  of  the  law  accounted  ndble 
within  England  ;  and  therefore  if  a  count  of  France  or 
Spain  should  come  to  England,  he  should  not  here  sue 
or  be  sued  by  the  name  of  count,  for  he  is  none  of  the 
nobles  that  are  members  of  the  upper  House  of  the 
Parliament  of  England ;  and  like  it  is  for  the  same 
reason  of  an  Earl  or  Baron  of  Ireland,  he  is  not  any 
peer  of  the  nobility  of  this  realm."  An  Irish  Earl  or 
Baron  was  only  an  esquire  in  this  country.  In  a  writ 
of  error  brought  from  the  King's  Bench  in  Ireland  to 
the  Court  of  King's  Bench  in  England,  the  court 
here  was  bound  to  decide  the  case,  not  according  to  the 
law  of  England,  but  according  to  the  law  and  custom  of 
Ireland.  In  another  case,  the  Lord  Sanchar's  cafee  (/), 
the  judges  laid  down  thus : — "  Then  it  was  asked  hoW 
the  Lord  Sanchar,  being  an  ancient  Baron  of  Scotland, 
should  be  tried,  and  it  was  answered  by  them  that 
none  within  this  realm  of  England  is  accounted  a  peer 
of  the  realm,  but  he  who  is  a  Lord  of  the  Parliament 
of  England ;  for  every  subject  either  is  a  Lord  of  the 
Parliament  or  one  of  the  Commons."  The  Court  of 
King's  Bench  could  have  no  jurisdiction  except  as  a 
(€)  7  Co.  Rep.  39.  (/)  9  Co.  Rep,  117. 
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}^^^'  ^     court  of  appeal,  as  a  court  of  error,  and  therefore  must 
Slake       have  decided  according  to  the  laws  and  customs  of 
Peerage.      Ireland.     It  appears  from  the  Coram  Rege  roll  of  the 
4th  and  5th  of  Ed.  1,  that  as  early  as  that  reign  an 
Irish  Act  of  Parliament  was  pleaded  and  admitted,  on 
error,  that  denied  the  right  at  all  of  the  common  law 
to  interfere  in  those  cases ;  and  even  the  House  of 
Lords  of  Ireland,  in  the  case  of  Lords  Anglesey  and 
Valentia,  decided  differently  from  the  House  of  Lords 
in  England :  and  it  appears  by  the  memorandum  roll 
of  the  10th  and  11th  of  Eliz.,  that  John  Burke  claimed 
the  Earldom  of  Clanricarde,  alleging  the  illegitimacy 
of  the  person  in  possession  of  that  dignity,  and  be- 
sought the  Queen  that  he  might  be  called  upon  to 
prove  his  right  before  her  Majesty,  but  she  ordered 
him  to  '^  depart  into  Ireland ;  and  because  the  Earl 
was  in  quiet  possession  of  his  title,  and  was  a  good 
subject  and  servant  to  the  Crown,  that  he  should  not 
be  molested  to  come  hither,  but  should  answer  ac- 
cording to  the  form  of  law  of  that  realm  provided  to 
the  demand  of  the  said  John  Burke,  to  whom   no 
benefit  of  the  law  should  be  denied." 

It  now  becomes  necessary  to  state  to  your  Lordships 
the   difference  between   the  descent  of  the   ancient 
Baronies  of  Ireland  and'  the  descent  of  the  ancient 
Baronies  of  England.    Taking  the  twelve  most  ancient 
Baronies  of  England,  we  find  they  have  changed  names, 
and  have  gone  into  different  families  at  different  times; 
and  this  curious  fact  occurs,  that  in  respect  of  one,  that 
of  Willoughby  de  Broke,  by  the  several  families  who 
have  enjoyed  it,  it  has  not  been  enjoyed  by  any  of  them 
for  a  longer  period  than  sixty  or  seventy  years.  In  the 
ancient  Baronies  of  Ireland  there  is  what  may  be  con- 
sidered an  invariable  enjoyment  in  the  same  family 
and   by  the  same  name.     What  conclusion  can  be 
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drawn  from  that  comparisoD,  but  that  a  different  law 
prevailed  in  Ireland  as  to  those  ancient  Baronies  from 
what  prevailed  in  respect  of  the  ancient  Baronies  of 
England?  (Taking  the  twelve  ancient  Baronies  in 
England,  the  learned  counsel  compared  them  with  the 
ancient  Baronies  of  Ireland  (^),  singly  and  separately, 


1835. 

Slane 
Peerage* 


(ff)  The  following  Table  exhibits  a  Oomparative  View  of  the 
descent,  as  described  by  the  learned  Counsel,  of  the  Twelve 
Ancient  Baronies  of  Ireland,  and  of  an  equal  number  of  the 
Baronies  in  fee-tail  of  England,  from  the  reign  of  Henry  7 
to  the  present  time,  showing  the  Families  by  which  they 
were  then  possessed,  those  through  which  the  latter  have 
since  passed,  and  those  in  which  all  of  them  are  now  vested. 


Irish  Baronies. 

!•  Athenry. 

Birmingham. 


2.  Kingsale. 
De  Courcy. 

».  Offaley. 

Fitzgerald. 


4.  Arclow. 
Butler. 

h.  Buttevant. 
Barry. 

6.  Kerry  and  Lixnaw. 

Fitzmaurice. 

7.  Gormaston. 

Preston. 

8.  Slane. 

Fleming. 

9.  Delvin. 

Nugent. 


English  Baronies. 

De  Roos. 
Manners,    Cecil,    Villiers,    Wil- 
loughby,  Jones,  Conynsby,  Wii- 
Uams,  Boyle,  Fitzgerald. 

Le  Despencer. 
Neville,  Fane,  Dashwood,   Paul, 
Staple  ton. 

De  Clifford. 
Clifford,  SSackville,  Tufton,  Coke, 
Watson,  Southwell,  Cousmaker, 
Russel. 

Andley. 
Touchet,  Thicknesse. 

Clinton. 
Clinton,     Boscawen^     Fortescue, 
Rolle,  Walpole,  Trefusis. 

Dacre. 

Fiennes,  Lennard,  Barret,  Roper, 
Brand. 

Zouche. 
Zouche,  Tate,  Hedges,  Bishopp, 
Curzon. 

Willoughby  d'Eresby. 
Willoughby,  Bertie,  Burrell. 

Willoughby  de  Broke. 
Willoughby,  Greville,  Verney- 
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1835.  and  proceeded.)  How  did  it  happen^  that,  with  respect 
Slake  ^  thosc  twelve  ancicnt  Baronies  of  England,  there  had 
Peerage,  been  this  constant  change  of  name  and  enjoyment, 
and  that,  on  the  other  hand,  from  the  reign  of  King 
Henry  6  down  to  this  day,  all  the  ancient  Irish 
Baronies  continued  vested  in  the  same  names  and 
families  that  first  enjoyed  them  ?  Out  of  those  twelve 
ancient  Baronies  in  England,  nine  of  them  have  at  cer- 
tain periods  been  enjoyed  by  females.  None  of  those 
ancient  Baronies  in  Ireland  were  ever  enjoyed  by  a 
female.  Not  only  were  they  not  enjoyed  by  females,  but 
in  numerous  instances  with  respect  to  those  Baronies, 
and  particularly  with  reference  to  the  Barony  now 
under  consideration,  the  females  were  passed  over, 
not  in  ignorance  of  their  existence,  but  with  full 
knowledge  of  it,  and  with  a  full  acknowledgment  of 

Irish  Baronies.  English  Baronies. 

Grey  de  Ruthyn. 
Grey,     Longueville,     Yelverton, 
Gould,  Rawdon. 

Howard  de  Walden. 
Howard,  Grifl^,Whitwell,  Felton, 
Hervey,  Ellis. 

Stafford. 
Stafford,  Howard,  Plowden,  Jer- 
ningham. 


10.  Killeen. 

Plunket* 

11.  Howth. 

Saint  Lawrence. 

12.  Dunsany. 

Plunket. 


To  these  Irish  Baronies  is  to  be  added  the  Viscounty  or 
Barony  of  Fennoy,  which  has  always  vested  in  the  family  of 
Roche.  It  may  be  contrasted  with  the  English  Barony  of 
Clifton,  which  has  been  enjoyed  by  the  families  of  Clifton, 
Steward,  O'Brien,  Hyde,  and  JBligh,  The  Fermoy  Peei-age  is 
circumstanced  in  exactly  th^  same  manner  as  that  of  Buttevant. 
The  Barony  of  Offaley  is  now  vested  in  the  Duke  of  Lein&ter; 
thatof  Arclow  in  the  Marquess  of  Ormonde;  that  of  Kerry  in 
the  Marquess  of  Lansdowne;  that  of  Gormanstoju  in  the 
Viscount  Gormanston;  that  of  Delvin  in  the  Marquess  of 
Westmeath  ;  that  of  Killeen  in  the  jparl  of  Fingal ;  and  that 
cf  Howth  in  the  Earl  of  Howtk 
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the  rights  to  which  they  were  entitled,  in  the  Parlia-  Ji835^ 
mentary  records,  in  which  the  title  of  heirs  male  was  slane 
acknowledged  in  exclusion  of  heirs  general.  Peerage. 

What,  then,  became  of  the  doctrine,  that,  because 
Baronies  by  writ  had  existed  in  England,  and  be- 
cause the  usage  in  England  was  that  they  should 
descend  to  heirs  general,  that  usage  should  be  ex- 
tended to  Ireland,  in  opposition  to  what  had  been 
the  invariable  and  constant  usage  of  that  country? 
The  invariable  rule  with  respect  to  English  peerages 
is,  that  they  who  claim  by  writ  of  summons  are  bound 
to  make  out  their  titles  by  the  style  mentioned  in  the 
writs.     The  claimant  to  this  Barony  of  Slane   has 
produced  but  one  writ  of  summons,  and  that  is  the 
writ  in  which  Baldwyn  le  Fleming  was  summoned, 
and  from  that  Baldwyn  le  Fleming^  as  he  alleged,  the 
Barony  first  arose;  yet  he  does  not  claim  the  title  of  le 
Fleming^  but  the  title  of  iS/ane.    In  the  case  of  Lougue- 
ville,  when  claiming  the  Barony  of  Grey  de  Ruthyn, 
it  was  decided  by  the  House  that  it  was  necessary  for 
him  to  claim  the  same  title  as  was  mentioned  in  the 
writ  of  summons(A).     Mr.  Bryan  does  not  claim  that 
title;  he  claims  by  writ  of  summons,  and  does  not 
claim  to  be  heir  general  of  this  Baldwyn  le  Fleming, 
for  be  is  not  heir  general.     In  every  case  of  a  claim 
to  a  Barony  by  a  writ  of  summons,  it  is  necessary  to 
claim  through   the   person  first  sununoned.     There 
is  another  distinction  between  the  law  of  England 
and  Ireland  in  this  respect.     The  law  of  England 
is,  that  a  claimant  is  bound  to  make  out  the  title 
to  the  person  first  summoned.     In  the  two  ancient 
Baronies   in  Ireland  of  Kinsale  and  Dunsany,  the 
decision  to  which  the  House  of  Lords  came  was,  that 
it  was  only  necessary  to  make  title  to  the  person 

(fi)  Collins  on  Baronies,  195. 
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,J^^  last  seised.  Why  ?  Because  they  were  Baronies  in  tail 
Sla*ie  male.  Those  are  two  most  important  distinctions,  and 
Pteruge.      ^y^^^  jg  ^j^^  y^w  laid  down  by  the  House  of  Lords, 

where  the  point  was  controverted,  and  where  the 
decision  was  in  favour  of  the  heir  male,  and  it  was 
necessary  only  to  state  in  the  petition,  and  to  prove 
that  the  dignity  was  enjoyed  from  time  immemorial, 
then  to  prove  the  enjoyment  by  the  person  last  seised, 
and  prove  the  claimant  to  be  heir  male  of  that  person. 
An  important  difference  between  the  two  Parlia- 
ments of  England  and  of  Ireland  was,  that  the  Par- 
liament of  England  was  summoned  by  the  monarch  : 
he  was  the  power  summoning,  and  he  is  the  only 
power  that  can  ennoble.  In  Ireland,  Parliaments 
were  not  summoned  by  the  monarch,  but  by  the 
Lieutenants,  by  the  deputies  of  those  Lieutenants,  and 
by  the  justiciaries  appointed  by  the  nobles  of  the 
land.  If  all  the  constitutional  authorities  that  have 
written  upon  the  subject  be  correct,  that  no  power  in 
this  kingdom,  except  the  monarch,  can  confer  nobi- 
lity ;  if  that  be  the  law  of  the  constitution,  what 
avails  the  argument,  that  because  Lords-lieutenant  or 
their  deputies,  or  the  justiciaries  in  Ireland  might 
summon  Parliaments  there,  they  had  the  power  of 
ennobling  the  persons  so  summoned  ?  Maddox  in  his 
Bar.  Angli.  p.  23,  states,  that  the  King  is  fons  justitue 
et  honoris  to  his  subjects;  that  it  is  so  agreed  in  the 
courts  of  law  and  of  chivalry ;  that  no  man  or  number 
of  men,  without  the  King,  can  or  ever  could  make  an 
Earl  or  Baron ;  that  to  grant  a  Baronial  title  is  an  act 
of  regality  inseparable  from  the  crown,  and  incommu- 
nicable to  subjects,  that  is,  never  was  communicated ; 
that  when  land  Baronies  existed  in  England,  a  man 
could  not  purchase  an  Honor  or  Barony  (as  that  of 
Arundel),  without  the  King's  consent,  but  there  must 
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have  been  a  licence  to  the  grantor  to  grant,  and  to  the  i835. 
grantee  to  take  such  Honor."  It  cannot  be  denied  V 
that  the  Lords-lieutenant  and  their  deputies,  and  the  Peerage, 
justiciaries,  and  the  governors,  elected  by  the  peers  in 
Ireland,  had,  down  to  the  passing  of  Poyning's  Act, 
in  the  reign  of  Henry  7,  the  power  of  summoning 
Parliaments,  originally  at  their  will  and  pleasure,  but 
limited  to  one  Parliament  in  the  year  in  the  reign  of 
Henry  6  ;  and  that  power  was  often  exercised  by  them 
in  opposition  to  the  King's  wishes.  The  power  was 
recognised  by  Acts  of  Parliament,  and  the  exercise  of 
it  is  matter  of  history,  and  amply  testified  by  the 
documents  in  evidence.  It  is  not  to  be  supposed  that 
a  Lord-lieutenant  or  other  governor,  summoning  a 
Parliament  against  the  King's  will,  had  also  the 
power  of  ennobling  the  persons  so  summoned.  Yet 
Mr.  Bryan's  case  rests  upon  that  supposition. 

All  the  Baronies  in  Ireland,  except  the  twelve  before 
enumerated,  were  created  by  letters  patent,  none  at 
all  by  writ.  The  most  ancient  writ  of  summons  ex- 
tant in  Ireland  is  the  general  writ  summoning  the 
Parliament  at  Kilkenny,  in  the  reign  of  Edward  2. 
And  it  is  stated  upon  the  roll  from  which  that  writ  is 
taken,  that  consimilia  brevia  mandata  fuerunt  diver" 
sis  prelatis  et  aliis  proceribtts  et  hominibus  in  terra 
HyhemicB.  And  there  also  appear  the  names  of 
eighty-seven  persons  who  were  then  summoned  and 
who  accordingly  attended.  That  persons  who  were 
neither  peers  or  prelates  were  so  summoned,  is  evi- 
dent, not  only  from  the  words  aliis  proceribus  et  ho- 
minibus, but  also  from  another  passage  in  the  same 
roll  in  old  French,  that  PrelaZj  CounteZj  e  Barouns 
e  AUTRE9  BONS  GENz  de  la  camuniaute  were  com- 
manded by  summons  to  attend.  The  words  could  not 
apply  to  the  Commons,  because  they  attended  not  by 
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1835.  summons,  but  by  election ;  yet  not  one  of  those  eighty- 
Slahe  seven  nor  of  their  descendants  ever  claimed  a  peerage 
Peerage,  by  virtue  of  that  summons  and  sitting.  If  the  Lord- 
lieutenant  had  the  power  of  ennobling  the  persons 
whom  he  summoned  to  Parliament,  most  certainly 
these  autres  hons  genz  would  not  have  omitted  to  claim 
the  dignity  of  the  peerage.  That  a  similar  usage  pre- 
vailed in  the  time  of  Edward  1,  appears  from  The 
Black  Book,  a  very  ancient  book,  preserved  in  Christ 
Church,  Dublin,  in  which  summonses  are  recorded 
to  have  been  sent  to  the  Earls,  Barons,  et  aliis  optir 
matibus.  In  the  ordinance  of  Edward  3,  pro  statu 
HibemuB  (printed  in  the  Appendix  to  the  9th  vol.  of 
the  Statutes,  ed.  1765),  is  this  passage :  "Also  we  will 
and  command  that  the  affairs  of  us  and  of  our  land 
&c.,  shall  in  council,  by  our  sage  councillors,  and  the 
prelates  and  great  men,  and  certain  of  the  more  dis- 
creet and  lawful  men  Cdiscretiorihus  et  probtaribus 
hominibus),  of  the  parts  adjoining  where  these  coun- 
cils shall  happen  to  be  holden,  for  that  cause  to  be 
called  to  Parliament,  &c.,  according  to  justice,  law, 
custom,  and  reason,  be  treated  of  an  approved."  Se- 
veral ancient  documents,  put  in  evidence,  show  that 
in  the  reigns  of  Edward  3  and  Richard  2,  several  per- 
sons besides  the  ancient  Barons  were  summoned  to 
attend  in  Parliament,  and  neither  they  nor  th^ 
descendants  ever  claimed  to  be  peers.  There  is  a 
letter  from  the  Lord-deputy  and  council  in  Ireland,^ 
to  Henry  8,  on  occasion  of  his  obtaining  the  title  of 
Eang  of  Ireland  (1541),  giving  the  names  "of  all  such 
lords,  both  English  and  Irish,  as  were  present,  and 
gave  their  liberal  consents  thereunto."  Among  the 
names  were  those  of  seven  chieftains,  with  the  words, 
"  isti  noTidum  sunt  de  Parliamento'^  annexed.  Some  of 
these  were  afterwards  ennobled  by  letters  patent.  But 
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it  appears  quite  conclusive  from  some  letters  by  Lord  1 835. 
Audley,  Lord  Chancellor  of  England,  to  Secretary  ^"^^^ 
Cromwell,  in  the  reign  of  Henry  8,  and  from  a  letter  Peerage. 
by  Henry  himself  to  M*^.  William,  and  from  other 
documents  published  lately  among  the  State  Papers, 
that  the  old  course  of  making  Barons  in  Ireland  was 
by  letters  patent  out  of  Chancery  in  England,  gene- 
rally in  pursuance  of  a  recommendation  from  the 
Lord-lieutenaixt  in  Ireland,  or  by  the  King's  privy- 
seal  letter  to  the  Lord-lieutenant.  The  Crown  always 
evinced  the  greatest  jealousy  of  the  prerogative  of 
creating  peers  in  Ireland,  and  even  letters  patent  were 
from  the  earliest  period  granted  with  the  greatest 
caution.  The  Le  Poer  Barony,  the  only  case  cited 
for  Mr.  Bryan,  was  created  by  letters  patent,  as  ap^ 
pears  in  a  letter  from  Lord  Audley,  dated  September 
1536,  in  which  he  writes:  "I  have  also  made  two 
patents  for  two  Barons  in  Ireland,  Sir  Michard  PoeVj 
knight,  and  TTumias  Eustace^  gentlemen;  Cowley 
(clerk  of  the  Crown)  showed  me  that  the  old  course 
to  make  Barons  there  is  to  have  letters  patent  out  of 
the  Chancery  here  in  England,  wherefore  I  have  made 
and  sealed  the  same  patents,  and  send  them  unto  you 
for  speed  qf  the  dispatch  of  Ireland's  matters,  &c.'' 
By  that  patent,  the  limitation  was  to  heirs  male  of 
the  body  of  that  Richard  Poer.  He  sat  in  Parliament 
the  33d  of  Henry  8,  and  afterwards  in  the  Parlia- 
ment of  Elizabeth,  according  to  the  precedency  of  ^ 
Baron  of  Henry  8  ;  and  the  Le  Poer  Barons  con- 
tinued to  sit  in  that  precedency  down  to  the  reign  of 
Charles  1,  when  Richard  Lord  Le  Poer  was  created 
Earl  of  Tyrone,  and  he  was  succeeded  by  his  son  and 
grandson,  and  his  grandson  died  in  1704,  leaving  a 
daughter,  who  was  the  wife  of  Sir  Marcus  Beresford, 
one  of  tb^  most  influential  of  the  dominant  party  at 
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1835.  that  time  in  Ireland.  On  the  death  of  the  third  Earl 
"Ty^  of  Tyrone,  the  Barony  descended  upon  John  Poer,  who 
Peerage,  had  been  outlawed  for  treason,  and  his  son  Henry 
Poer  claimed  the  estates,  and  preferred  a  petition  to 
the  King  for  leave  to  go  before  the  commissioners 
then  appointed  to  adjudicate  on  such  claims.  Sir 
Marcus  Beresford  and  his  wife,  who  were  in  posses- 
sion of  the  estates,  immediately  petitioned  the  House 
of  Commons,  setting  forth  "  that  James,  late  Earl  of 
Tyrone,  devised  his  estates  to  his  daughter,  Lady  Ca- 
therine Beresford,  after  her  brother's  death ;  and  that 
Henry  Poer,  son  of  John  Poer,  commonly  called  Lord 
Poer,  under  pretence  of  being  next  heir  male  of  the 
said  Earl,  hath,  upon  petition  to  His  Majesty,  obtained 
an  order  of  reference  for  inquiring  into  the  said 
Henry  Poer's  title  to  the  said  estate,  not  having  taken 
notice  in  his  petition  of  the  attainders  of  his  grand- 
father and  father  for  the  rebellions  of  1641  and  1688, 
and  that  such  attempts  may  prove  dangerous  to  the 
Protestants  of  this  kingdom,  &c.''  In  consequence  of 
that  petition  the  House  of  Commons  addressed  the 
King  (Wm.  3),  praying  him  to  withdraw  this  order 
of  reference,  and  the  King  did  withdraw  it,  but  al- 
lowed Henry  Poer  300 Z.  a  year;  and  the  Commons' 
journals  show  that  that  pension  was  paid  to  him  for  a 
number  of  years  as  Henry  "  Lord  Poer"  in  some  in- 
stances, and  in  others  as  "  Henry,  commonly  called 
Lord  Poer."  It  was  not  till  twenty  years  after  the 
death  of  this  Henry  Poer,  and  sixty  years  after  the 
death  of  her  father,  that  Lady  Catherine  Beresford 
presented  her  petition  for  the  dignity.  That  petition 
was  presented  on  the  9th  November  1767,  ordered  to 
be  taken  into  consideration  the  Monday  following, 
brought  on  on  that  day,  and  upon  that  day  it  was 
decided  that  she  made  out  her  case.     The  resolution 
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of  the  House  of  Lords  does  not  state  upon  what  i835. 
grounds  they  proceeded,  whether  they  inquired  as  to  'T''^ 
the  time  or  mode  of  the  creation  of  the  dignity,  or  Peerage, 
how  this  Lady  Poer  became  entitled  to  it.  The  only 
title  which  she  herself  asserted  in  her  petition  was, 
that  her  grandfather  and  father  sat  in  the  House  of 
Lords,  and  therefore  she  was  entitled ;  and  the  resolu- 
tion of  the  Lords  says,  "  That  she  has  made  out  her 
case."  That  case  so  decided  was  cited  as  an  acknow- 
ledgment by  the  House  of  Lords  of  Ireland  of  the  doc- 
trine that  a  writ  of  summons  and  sitting  were  suffi- 
cient to  establish  a  claim  to  an  Irish  Barony,  though 
there  is  not  a  word  about  a  writ  of  summons  in  the 
whole  of  the  proceedings.  If  such  a  claim  were  made 
here,  your  Lordships  would  never  have  been  satisfied 
with  the  allegation  that  a  claimant's  father  and  grand- 
fether  sat,  but  would  have  inquired  into  the  creation 
of  the  dignity,  and  if  it  was  by  writ  of  summcms  you 
would  have  required  that  writ  to  be  produced,  and 
the  claimant  to  deduce  title  from  the  person  first  sum- 
moned. 

The  English  peerage  cases  referred  to  ought  not  to 
be  cited  as  precedents  to  regulate  the  descent  of 
ancient  Irish  Baronies ;  but  even  if  citable,  they  would 
not  support  the  doctrine  contended  for,  as  they  are 
anomalies  and  exceptions  from  the  general  rules  of 
descent  of  English  peerages.  They  are  the  cases  of 
Abergavenny^  Percy ^  Berkeley^  Montagu^  Staff ord^ 
Clifford^  De-la-WarVj  and  D'Eincourt.  The  three 
first  have  been  considered  Baronies  by  tenure,  and  the 
precedence  given  to  them  must  have  been  owing  to 
that  idea.  The  fourth,  Lord  Montagu^  was  the  eldest 
son  of  Margaret  Countess  of  Salisbury ,  and  being  re- 
stored by  Act  of  Parliament  to  his  rights,  he  was 
placed  in  the  Barony  of  his  mother.    The  Stafford 
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1835.  peerage  depended  on  the  construction  of  a  particular 
'T^^  '  Act  of  Parliament.  Lords  Strange  and  Clifford  were 
Peerage,  the  eldest  SOUS  of  the  Earls  of  Derby  and  Cumberland, 
and  were  called  up  to  the  House  of  Lords  in  the  year 
1628,  upon  a  supposition  that  the  Baronies  were  not 
merged  in  the  Earldoms.  De-la-Warr  Yf^a  an  ancient 
Barony.  Thomas,  who  enjoyed  it,  obtained  an  Act  of 
Parliament  depriving  his  nephew  of  the  right  of  suc- 
cession. Afterwards  this  nephew  was  summoned  and 
obtained  a  new  peerage,  and  he  left  a  son,  who  claimed 
the  old  peerage  as  well  as  the  new,  insisting  that  the 
Act  of  Parliament  was  merely  personal  to  his  father* 
The  D'Eincourt  case  depended  upon  the  question 
whether  a  Barony  could  be  alienated  or  passed  by 
conveyance.  These  cases  were  not  more  applicable  to 
the  present  than  the  single  Irish  case  that  was  cited. 
But  while  Mr.  Bryan  endeavoured  to  regulate  the 
Irish  peerage  by  the  anomalies  in  the  English  peer- 
age, he  forgot  that  he  was  violating  the  English  doc- 
trine respecting  peerages  by  writ  of  summons  and 
sitting.  He  produced  only  one  writ  of  summons,  and 
from  that  created  five  distinct  Baronies.  The  law,  in 
all  claims  of  Baronies  in  fee-tail  by  writ  of  summons^ 
was,  that  the  title  claimed  must  be  conformable  to  the 
style  and  dignity  contained  in  the  writ.  The  writ 
produced  in  the  case  was  directed  to  Baldwin  Lard 
Fleming,  but  Mr.  Bryan  did  not  claim  that  dignity, 
but  the  dignity  of  Lord  Slane,  which,  according  to  the 
case  and  argument  for  him,  was  a  new  and  distinct 
peerage,  but  for  which  no  writ  of  summons  could  be 
produced.  He  claimed  as  heir  general,  not  to  the 
person  first  summoned,  but  to  a  peer  who  sat  in  the 
reign  of  James  the  1st.  (Mr.  Lynch  proceeded  to 
state,  that  to  all  the  ancient  Irish  Baronies  before- 
mentioned  heirs  male  always  succeeded,  to  the  ex- 
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elusion  of  heirs  female,  and  he  produced  from  public        i835. 
documents  instances  of  such   succession,   sometimes      'T''' 
after  a  contest  on  behalf  of  the  females,  in  the  Baronies      Peerage.' 
of  Kinsalcj   Buttevantj  KiHeeriy  and   Dunsanyj  and 
then  he  stated  the  pedigree  of,  the  Lords  Slancy  from 
the  first  creation  of  that  peen^e,  about  the  time  of 
Henry  the  Third  or  the  first  Edward,  showed  that  on 
five  different  occasions  in  the  descent  of  that  dignity 
remote    heirs    male    succeeded   to  the  exclusion   of 
daughters   and   sisters   of   the   deceased   peers,    and 
that  on  the  last  of  those  occasions  a  daughter,  sole 
heiress,  made  no  claim  to  the  dignity,  although  she 
prayed  for  and  received  a  pension  of  60/.  a  year, 
while  the  remote  heir  male  received   a   pension   of 
300/.     In  this  deduction  of  the  peerage,  he  insisted 
that  there  was  only  one  Barony  of  Slane  ever  created; 
that  there  was  no  abeyance  at  any  time.     He  said 
he  believed  he  might  have  rested  his  case  on  the  five 
exclusions  of  females,  as  establishing  the  usage  in  this 
particular  Barony ;  but  he  thought  it  right  to  extend 
his  argument,  in  order  to  give  a  complete  answer  to 
the  case  of  Mr.  Bryan,  that  this  was  one  of  five  dif- 
ferent Baronies,  that  the  fifth  was  a  Barony  by  writ, 
and  descendible  to  females — 2l  doctrine  not  warranted 
by  the  descent  of  the  ancient  Baronies  of  Ireland,  nor 
by  the  history  and  facts  of  this  case.     He  felt,  there- 
fore, that  he  was  boimd  to  show  the  Committee  the 
diversity  of  creating  peers  in  England  and  Ireland, 
the  diversity  of  the  constitution  of  the  two  Parlia- 
ments ;  to  show  that  the  common  law  of  England,  or 
of  the  descent  of  the  English  peen^e,  as  at  present 
established,  had  no  effect  on  this  question,  and  that 
the  doctrine  of  creation  of  peers  by  summons  and 
sitting  did  not  prevail  in  Ireland  ;  and  in  support  of 
his  arguments  generally,  he  read  the  observations  of 
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1835.       one  of  their  Lordships  in  moving  the  judgment  of  the 
*T^^    '      Committee  of  Privileges  in  the  Devon  Peerage  case-) 


Peerage. 


Lord  Brougham : — My  Lords,  this  case  has  been 
very  fully  and  with  distinguished  ability  argued  by 
the  learned  Counsel,  not  so  much  on  behalf  of  Mr. 
Fleming,  for  whom  he  appears,  as  against  Mr.  Bryan, 
the  other  claimant.  If  your  Lordships  are  convinced 
that  this  is  not  a  Barony  in  fee  tail — whether  we  go 
into  the  general  question  of  Baronies  in  fee  tail  or 
restrict  our  consideration  to  the  Barony  of  Slane, 
which  may  be  sufficient  for  the  purpose — if  your 
Lordships  should  come  to  the  conclusion  that  it  is  a 
Barony  limited  to  the  heirs  male,  whether  by  original 
patent  or  by  writ  of  summons  to  the  heirs  male  of  the 
body,  instead  of  heirs  generally,  then  there  would  be 
an  end  of  the  case  of  Mr.  Bryan,  whether  Mr.  Fleming 
proves  his  case  or  not.  It  would  still  remain  for  Mr. 
Fleming  to  bring  forward  his  case,  and  to  show  his 
right  by  direct  evidence  or  otherwise. 

Generally  speaking,  your  Lordships  do  not  in  these 
cases  give  a  reply  to  the  claimant.  A  reply  is  not 
given  after  the  Crown.  The  Crown  is  here  to  assist 
your  Lordships,  as  the  Attorney-general  assists,  as 
assessor  to  the  Privy  Council ;  nevertheless,  there  the 
Attorney-general,  as  assessor,  is  allowed  to  be  replied 
upon ;  and  we  should  in  an  extreme  case — being  only 
in  pursuit  of  truth — allow  the  other  claimant  to  have 
the  last  word,  giving  always  the  last  word  of  all  to 
the  Attorney-general.  But  it  is  somewhat  different 
to  a  counter  claimant,  and  the  rule  is  not  so  strict, 
the  object  being  to  assist  the  consciences  of  your 
Lordships ;  and  it  is  very  desirable,  as  my  noble  and 
learned  friend  (g-)   has  not  heard  the  whole  of  the 

(g)  Lord  Ljndhurst. 
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arguments,  but  only  Mr.  Lynch's  arguments  of  the  i835. 
two  last  days, — which,  however,  comprise  the  whole  of  ^^^^ 
the  case, — and  as  my  noble  and  learned  friend  and  Peoragt. 
I  are  of  opinion  that  he  has  made  a  great  way  in 
his  case, — for  we  both  feel,  and  your  Lordships,  who 
have  attended  the  whole  of  this  case,  must  feel,  that 
the  impression  is  very  strong  in  favour  of  this  nega- 
tive argument,  that  this  is  not  a  Barony  in  fee  tail,  — 
what  it  may  be  is  another  question ; — under  those  cir- 
cumstances, I  think  it  but  fair  we  should  hear  what 
the  claimant,  Mr.  Bryan,  has  to  urge,  not  in  order  to 
set  up  his  original  case,  but  to  repel  the  inferences 
drawn,  or  supposed  to  be  capable  of  being  drawn, 
from  the  argument  of  Mr.  Lynch.  We  both,  there- 
fore, strongly  recommend  your  Lordships  to  take 
this  course,  to  call  upon  Sir  Harris  Nicolas  or  Sir 
William  FoUett,  who  is  his  leader,  and  as  Sir  Harris 
Nicolas  declines  doing  it  now,  having  been  surprised 
by  the  case  being  brought  on  to-day,  we  shall  either 
give  him  or  his  learned  leader  (that  is  for  their  arrange- 
ment) the  opportunity  of  being  heard  the  next  time  we 
take  up  this  case.  But,  in  that  case,  it  should  be  under- 
stood what  is  meant  by  a  reply ;  the  object  being 
not  to  restate  the  case  by  the  same  Counsel  or  another 
Counsel,  but  a  reply  is  to  displace  the  arguments 
urged  de  novo  on  the  other  side  against  your  case. 
The  Court  of  King's  Bench  always  stops  Counsel  if 
they  pursue  any  other  course.  It  is  not  so  in  Chancery, 
but  it  ought  to  be,  and  we  adhere  to  it  as  a  whole- 
some practice  in  this  House.  The  reply  is  to  be 
strictly  a  reply ;  Sir  Harris  Nicolas  will  take  care  of 
that. 


Sir  W.  Follettj  in  reply,  admitted  the  importance      July  29, 
of  the  question  to  the  peerage  of  England  as  well  as 
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1835.       ^^  Ireland  ;  for  if  their  Lordships  should  adopt  the 

' — "" — '      arguments  urged  by  Mr.  Lynch  in  disposing  of  this 

Peerage,      case,  the  titles  of  several  Peers  sitting  in  this  House, 

by  virtue  of  ancient  Baronies,  must  be  shaken  and 

exposed  to  danger. 

It  being  not  contended  on  either  side  that  this  is  a 
Barony  by  tenure,  it  must  therefore  be  a  Barony 
created  by  writ  of  summons  or  by  patent.  If  created 
by  writ,  then  there  is  a  known  rule  of  law  applicable 
to  it ;  if  by  patent,  the  persons  answering  the  descrip- 
tion contained  in  the  limitations  of  the  patent,  and 
producing  it,  can  have  no  difficulty  in  establishing 
their  right  to  the  Peerage.  In  the  very  powerful 
argument  addressed  to  their  Lordships  by  Mr.  Lynch, 
he  nowhere  stated  that  his  client  claims  by  writ  or 
by  patent;  he  said  that  whoever  can  make  out  his 
title  as  heir  male  of  the  original  grantee  of  the  dig- 
nity will  have  a  preference  over  the  heirs  general, 
and  he  alleged  that  there  has  been  a  particular  usage 
in  a  long  course  of  descent. 

Lord  Brotyham : —  1  paid  the  utmost  attention  to 
the  very  able  argument  of  Mr.  Lynch,  and  as  at  pre- 
sent advised,  I  do  not  think  we  shall  be  called  upon 
to  decide  the  general  question,  whether  there  is  or 
not  in  Ireland  a  Barony  in  fee.  That  is  a  point 
which  has  been  indirectly  pressed  upon  us  for  deci- 
sion on  the  part  of  Mr.  Fleming.  It  will  be  suffi- 
cient for  us  to  look  at  the  history  of  this  Barony. 
What  creates  the  difficulty  of  your  case  is  this — here 
is  descent  after  descent  carried  to  remote  males,  there 
being  nearer  females;  for  instance,  A  dies  without 
male  issue,  but  leaving  daughters  ;  the  Barony  is 
not  in  abeyance,  but  goes  to  his  cousin  F.,  and  F. 
dies  leaving  one  daughter,  and  she  does  not  inherit 
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the  tide,  but  it  goes  to  G.  a  cousin ;  and  in  one  re-        183.5. 
markable  instance  the  lady,  a  daughter,  left  in  very       ^""^ 
poor  circumstances,  got  fifty  pounds  a  year  as  pen-      Peemgf. 
sion,  not  to  support  the  dignity,  but  to  keep  her  in 
bread,  whereas  the  male  relation  got  the  title  and 
a  pension  of  three  hundred  pounds  a  year  to  support 
his  dignity.     Is  there  any  difficulty  in  presuming  a 
lost  patent  to  heirs  male  ? 

Sir  W.  Foilett: — That  is  impossible  ;  there  was  no 
creation  of  a  Barony  by  patent  in  England  or  Ireland 
at  the  time  when  this  Barony  existed.     But  in  very 
early  times,  all  dignities  and  offices  were   by  writ 
granted  16  a  man  and  his  heirs  generally.     There  is 
no  instance  of  a  writ  being  issued  to  a  person  to  at- 
tend in  Parliament,  mentioning  the  line  of  descent. 
The  vrrit  is  a  personal  summons  to  the  individual  to 
come  and  take  his  place  among  the  Peers  of  the  realm, 
and  the  issuing  of  the  writ  and  the  sitting  have  been 
declared  to  have  the  effect  of  creating  an  hereditary 
dignity.     Lord  Coke  says,  "  When  a  man  is  called  to 
the  Upper  House  of  Parliament  by  writ,  he  hath  an 
inheritance  therein  without  the  word  heirs,  yet .  may 
the  king  limit  the  general  state  of  inheritance,  &c. 
to   the  heirs  male  or  general  of  his  body  by  the 
writ,  as  he  did  to  Bromfiete^  who  in  27  Henry  6  was 
called  to  Parliament  by  the  name  of  the  Lord  Vescicj 
with  the  limitation  in  the  writ  to  him  and  the  heirs 
male  of  his  body."  Co.  Litt.  9  b.     The  earliest  creation 
of  a   Barony  by  patent   in    England,   was  that  of 
John  Beauchamp,  of  Holt,  Baron  of  Kidderminster, 
1 1  Rich.  2 ;  the  earliest  patent  creating  a  Baron  in 
Ireland  was  in  the  time  of  Edw.  4 ;  Barons  in  earlier 
times  were  created  by  writ,  and  the  only  course  of 
descent  then  known,  in  all  the  countries  of  Europe*, 
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1835.  was  to  heirs  general.  Lord  Coke  says,  a  man  may 
g^^'  '  have  a  title  of  nobility  by  prescription,  Co.  Litt.  16  b. 
Peerage.  But  that  point  was  much  discussed  in  this  House  in 
the  case  of  the  Arundel  Peerage,  when  it  appeared 
that  no  peerage  by  prescription  was  ever  allowed  in 
this  country.  No  one  can  prescribe  to  a  seat  in  this 
House;  such  right  must  have  proceeded  from  the 
Crown,  either  by  writ  of  summons  or  letters  patent. 
A  party  claiming  a  Barony  as  of  right,  must  show 
that  his  ancestor  was  summoned,  and  sat  in  Parlia- 
ment, or  must  produce  the  patent  of  creation,  which 
this  House  would  not,  at  least  never  did,  presume  to 
have  existed  and  been  lost.  No  man  can  be  a  Peer 
without  matter  of  record,  for  peerage  is  not  a  mat- 
ter in  pais  J  to  be  gained  by  prescription,  or  usage. 
(Per  Lord  Holt ;  Cruise  on  Dignities,  260 :  and  per 
Justice  Brampton^  Collins  on  Baronies,  256.)  As  this 
Barony  of  Slane  cannot  be  a  Barony  by  prescription, 
nor  a  Barony  by  letters  patent,  for  there  was  no  crea- 
tion of  Barons  by  patent  in  England  or  Ireland  at  the 
time  that  the  Barony  of  Slane  was  created,  the  dig- 
nity must  have  been  created  by  writ,  and  their  Lord- 
ships were  not  asked  to  presume  a  writ, .for  there 
are  writs  produced  of  the  time  of  Edw.  2,  and 
they  are  not  in  any  way  diflferent  from  the  ordi- 
nary writs  of  summons  in  England.  There  is  no 
reason  to  suppose  any  diversity  in  the  creation  and 
descent  of  Peerages  in  England  and  Ireland;  for 
the  same  thing  happened  in  several  cases  in  the  Eng*- 
lish  Peerage  that  has  occurred  so  often  in  the  SUme 
Peerage,  namely,  that  the  heir  male  was  summoned 
and  sat  in  Parliament  to  the  exclusion  of  the  heir 
general,  probably  because  the  heir  male  had  suc- 
ceeded to  the  entailed  family  estates,  and  was  called 
up  to  the  House  of  Peers  as  the  head  of  the  family ;  or 
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through  misconception  that  the  Barony  vested  in  the  1635. 
heir  male,  like  the  mistake  that  occurred  in  the  Ba-  slane 
rony  of  Strange  in  England.  Peerage. 

The  successions  in  the  old  Irish  Baronies  enume- 
rated by  Mr.  Lynch,  went  on  without  judicial  deter- 
mination on  any  of  them.  When  the  La  Poer  Ba- 
rony, also  an  ancient  Barony,  came  to  be  investigated, 
it  was  adjudged  to  be  a  Barony  in  fee.  That  case 
was  solemnly  decided  by  the  House  of  Lords  in  Ire- 
land (A),  and  was  an  authority  to  show  that  the 
common  law  regarding  the  descent  of  Peerages  was 
precisely  the  same  in  Ireland  as  in  England.  It 
is  found  that  the  most  ancient  of  the  Baronies  enu- 
merated by  Mr.  Lynch  as  being  descendible  to  heirs 
male,  and  continuing  always  in  the  same  name  and 
family,  were  Baronies  in  fee,  and  passed  through  seve- 
ral different  families?  for  instance,  the  Barony  of 
Offalet/y  while  it  was  a  Barony  in  fee,  passed  through 
five  families  until  it  vested  in  the  Fitzgeralds,  in  whom 
after  a  forfeiture  there  was  a  new  creation  of  the 
Barony  to  heirs  male  of  the  body  in  the  time  of 
Philip  and  Mary.  The  Killeen  Barony,  another  Ba- 
rony in  fee,  passed  through  several  names  and  fami- 
lies. As  to  the  Barony  of  Delvin^  there  is  no  autho- 
rity for  saying  that  was  descendible  to  heirs  male :  it 
was  referred  twice  (1800  and  1814)  to  the  law  officers 
of  the  Crown  in  Ireland,  and  they  reported  that  it 
was  a  Barony  in  fee,  and  had  already  been  inherited 
as  such  by  a  female,  and  it  was  then  in  abeyance. 
At  the  same  time  they  were  of  opinion,  that  the  case 
might  be  submitted  to  the  consideration  of  the  House 
of  Lords.  That  recommendation  was  matter  of  form, 
and  not  an  expression  of  doubt  on  the  nature  or  de- 
scent of  the  Barony. 

(A)  4  Lords  (Irish)  Journals  for  1767,  pp.  418  and  4^0. 
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183.5.  Lord   Brougham: — Their  opinions  show  that  the 

"^  '  general  proposition,  which  Mr.  Lynch  maintained — 
i'tsenige.  I  think  needlessly — was  not  universally  received  by 
Irish  lawyers,  who  appear,  on  the  contrary,  to  suppose 
that  there  were  Baronies  in  fee.  The  thing  that  pro- 
duces most  effect  on  our  minds,  is  the  particular  pedi- 
gree of  the  claimant  in  this  case,  for  if  we  should  say, 
in  the  teeth  of  that  pedigree,  that  the  descent  of  this 
family  in  this  Peerage  is,  what  you  contend,  to  the 
heirs  general,  we  should  be  coming  to  a  conclusion 
which  would  be  not  only  against  reason,  but  of  the 
first  impression.  I  never  remember  a  case  of  any 
Peerage  in  which  a  claim  was  set  up  and  allowed  by 
this  House,  which  was  contrary  to  the  fact  of  the  his- 
tory of  that  case.  That  is  the  difficulty ;  and  I  must 
say,  that  unless  you  can  explain  it  satisfactorily  to  us, 
I  think  you  must  mend  your  hand. 

Sir  W.  Follett : — ^The  same  succession  of  heirs  male 
happened  in  the  Baronies  of  Strange  and  Aberga- 
venny ;  not  so  often  indeed^  but  the  rule  ought  not 
to  depend  on  the  number  of  instances.  The  same 
occurred  in  the  Barony  of  Clifford^  created  by  writ  of 
summons,  28  Edw.  1,  and  which  vested  in  George 
Clifford,  Earl  of  Cumberland,  who  was  heir  male  and 
heir  general  of  the  first  Baron.  He  died  in  1605, 
leaving  a  daughter;  but  in  1628  Henry  Clifford,  son 
and  heir  apparent  of  Francis,  Earl  of  Cumberland, 
brother  of  George,  Earl  of  Cumberland  and  Baron 
Clifford,  was  summoned  as  Baron  Clifford,  and  sat 
on  the  precedency  of  the  ancient  Barony.  But  in 
1691,  the  Earl  of  Thanet  claimed  and  obtained  the 
ancient  Barony  as  heir .  general  of  the  daughter  and 
heiress  of  the  said  George,  Earl  of  Cumberland,  and 
in  1737  Richard,  Earl  of  Burlington,  claimed  the 
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Barony  created  by  the  writ  of  summons  to   Henry       i8S5. 
Clifford  ia  1628,  as  the  heir  general  of  that  person,      ^^^^ 
on  the  ground  that  his  father  not  being  seised  of  any     peenige. 
Barony,  the  writ  to  the  son  and  his  sitting  created  a 
new  dignity ;  and  this  House  resolved  that  the  peti- 
tioner was  entitled.     That  second  Barony  of  Clifford 
is  now  vested  in  the  Duke  of  Devonshire.    That  case, 
in  all  its  bearings,  is  very  much  in  point  here.     The 
Barony  of  Berkeley  is  another  instance  of  a  female 
being   passed  over^  and  the  heir  male  being  sum- 
moned and  sitting  in  the  precedency  of  the  ancient 
Barons.     The  same  happened  in  the  Barony  of  Dacre 
more  than  once.     That  was  an  old  Barony.     In  1457, 
Thomas  the  fifth  Lord  DcLcre  died,  his  eldest  son 
having  died  before  him,  leaving  a  daughter  married 
to  Sir  Richard  Fiennes,  who  was  summoned  to  Parlia- 
ment in  her  right.     Her  uncle  also  and  the  heirs  male 
were  summoned  in  38  Hen.  6.     So  also  in  the  case 
of  the  De-la-PFarr  Barony,  the  heir  malfe  of  Thomas 
Lord  De-la- Warr,  who  died  1 664,  was  alloived  the  pre- 
cedency of  an  ancient  Baron,  although  heirs  general 
were  then  in  existence.     Several  other  ancient  Eng- 
lish Baronies  went  in  a  similar  manner,  and  the  only 
way  to  account  for  these  anomalies  is,  that  the  law 
on  the  subject  was  not  then  settled.     The  law  would 
uhdoubtediy  be  later  known  in  Ireland ;  and  from  the 
period  that  it  might  have  been  known  there,  it  does 
not  appear  that  this  Barony  of  Slane  passed  from  the 
heirs  general.     The  prerogative  of  the  Crown  was  not 
limited  formerly,  as  it  is  now,  to  some  one  of  the  co- 
heiresses, but  the  king  might  then  have  called  up  any 
person  to  a  Barony  that  fell  into  abeyance,  and  there- 
fore was  likely  to  summon  the  heir  male  to  the  seat 
and  precedency  in  Parliament  of  the  ancient  Baron. 
That  prerogative  of  the  Crown  was  exercised  on  sev«- 
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1835.  ral  occasions,  even  after  it  was  restrained  by  the  sta- 
Slawe  *^*^  ^^  Hen.  8,  in  the  Baronies  of  England  before  refer- 
Peerage.  red  to,  and  in  the  Baronies  of  Ireland ;  and  having  a 
regard  to  that  fact^  we  find  no  difficulty  in  reconciling 
all  those  anomalies  of  the  succession  of  heirs  male  to 
the  exclusion  of  heirs  general.  It  was  sufficient  for 
Mr.  Bryan,  the  claimant  in  this  case,  to  show  that  he 
is  the  lineal  descendant  of  William  Lord  SlanCj  who 
was  summoned  and  sat  in  Parliament  in  the  reign  of 
Charles  ;l,  and  of  Christopher  and  the  other  Lords 
Slane  who  succeeded.  The  Countess  of  lyronej  in 
claiming  the  La  Poer  Barony  in  Ireland,  showed  that 
her  father  and  grandfather  were  summoned  and  sat,  and 
the  House  of  Lords  in  Ireland  held  that  to  be  suffi- 
cient, and  resolved  that  she  had  made  out  her  claim* 
This  case  becomes,  from  the  nature  of  the  ail- 
ments urged  against  the  claimant,  of  the  greatest  im- 
portance to  the  English  as  well  as  the  Irish  Peerage ; 
and  if  a  new  principle  of  decision  should  be  adopted 
in  respect  to  the  latter,  their  Lordships  may  b^ 
obliged  to  apply  the  same  in  deciding  claims  to  Eng- 
lish Baronies,  and  will  thereby  shake  the  titles  to 
the  most  ancient  dignities  which  have  been  securely 
enjoyed  for  many  years. 

Lord  Brougham : — If  your  Lordships  should  think 
that  this  case  requires  to  be  further  investigated^  we 
shall  adopt  the  su^estion  made  by  the  Attomey«> 
general,  to  hear  the  Attorney-general  for  Ireland  on  a 
future  day.  This  being  an  Irish  Peerage,  the  sugges- 
tion is  founded  on  convenience  and  on  more  important 
considerations.  I  quite  agree  in  the  observation  made  at 
die  bar,  that  this  is  an  important  case,  and  that  your 
Lordships'  decision  will  be  one  which — I  will  not  tey 
may  shake  or  affect  titles  in  both  kingdoms ;  '^  btit 
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if  it  shall  proceed  on  Mr.  Bryan's  claim,  or  on  certain  i8d5« 
views  of  the  case  presented  by  those  who  represent  Mr.  slane 
Fleming,  in  favour  of  his  claim ; — in  either  of  those  P«c">g«- 
cases  I  quite  agree,  will  have  a  very  important  general 
influence*  For  if,  in  the  first  place,  you  adopt  Mr. 
Lynch's  proposition  (his  larger  proposition),  that  there 
is  no  such  thing  as  a  Barony  in  fee  in  Ireland,  and 
that  there  is  no  law  there  such  as  was  recognised  in 
this  country  about  the  end  of  the  seventeenth  century, 
in  cases  which  established  the  doctrine  that  summons 
and  sitting  make  a  Barony  to  the  heirs  general  of 
the  body  of  the  grantee  (a  Barony  in  fee  tail  general) 
— ^if  your  Lordships  adopt  that  general  proposition,, 
that  there  is  one  law  in  this  respect  as  to  peerages  m 
Ireland,  and  another  law  as  to  peerages  in  £ng-* 
land»— there  being  such  Baronies  here  beyond  all 
dispute,  and  it  being  alleged  that  there  is  no  such 
Barony  in  Ireland, — I  think  that  is  a  very  large  and 
important  proposition,  and  by  no  means  to  be  acted 
upon  without  great  consideration  and  most  full  argu- 
ment. And  upon  the  same  ground  I  say  on  the 
other  hand,  if  we  assent  to  Sir  William  FoUett's  pro- 
poaitioD,  and  not  only  refuse  to  assent  for  the  present 
to  Mr,  Lynch's  contention  thai  there  is  no  such  thing 
as  a  Barony  in  fee  in  Ireland,  we  actually  take  the 
claim  of  Major  Bryan  as  proved  in  law  as  well  as  in 
feet,  and  award,  or  at  least  report  in  favour  of  award- 
ing him  the  honours  which  he  claims.  We  certainly 
do  in  that  event  maintain  the  opposite  of  Mr.  Lynch's 
proposition,  and  admit  for  the  first  time,  as  it  appears 
to  me,  that  there  is  a  Barony  in  fee  in  Ireland. 

Now,  is  tbere  no  way  by  which  we  might  ward  off 
both  these  pfropositions  ?  Is  there  no  result  of  the 
inquiry  by  which  we  shall  neither  lay  down  the  nega- 
tive proposition  that  there  is  no  such  thing  as  a  Ba- 
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1835.  rony  in  fee  in  Ireland,  nor  adopt  the  affirmative  that 
g^]^^^  there  is  such  a  thing  ?  I  apprehend  there  is  one  obvi- 
Peerage.  qus  course  to  take,  namely,  that  we  shall  say,  without 
deciding  one  way  or  the  other,  that  there  may  be  in 
Ireland  such  a  Barony  in  fee  tail  by  summons  and  sit- 
ting, but  we  do  not  think  this  Slane  Peerage  is  shown 
to  us  to  be  a  Barony  in  fee  tail,  or  that  it  is  a  Barony 
in  fee  at  all.  Are  we,  or  not,  convinced  that  it  was 
not  a  creation  by  a  patent  to  heirs  male  ?  Are  we,  or 
not,  convinced  that  there  is  not  in  Ireland  precisely 
such  a  writ  of  summons  as  we  find  issued  in  27  Hen.  6, 
in  the  case  which  is  referred  to  in  Co.  Litt.  9  b.,  and  to 
which  I  know  of  no  reference  anywhere  else  ?  If  we 
adopt  either  of  those  two  suppositions,  observe  what 
follows — ^we  adopt  a  theory  quite  consistent  with  the 
facts  in  both  cases,  and  we  adopt  a  theory  by  no  means 
repugnant  to  principles  of  law.  We  do  not  give  a 
peerage  by  prescription  ;  we  do  not  say  a  man  may  ^ 
prescribe  for  a  peerage.  I  agree  he  cannot.  We  do 
hot  presume  the  existence  of  a  patent,  but  we  state  ' 
this — that  there  is  a  fact  here  which  entitles  us  to 
say,  that  the  peerage  certainly  existed  either  by  pa- 
tent to  the  heirs  male  of  the  body  in  the  usual  way, 
or  by  writ  of  summons  and  sitting ;  but  that  summons 
being  worded  in  an  unusual  way.  But  there  is  one 
precedent  in  England,  and  later  ones  in  Ireland, 
that  the  writ  of  summons  was  not  to  the  party  sum- 
moned generally,  which  would  carry  it  to  the  heirs 
general  of  the  body,  but  that  it  was  to  him  as  to 
Bromflete,  in  27  Hen.  6,  and  to  the  heirs  male  of  his 
body.  Therefore  I  think  it  is,  that  we  cannot  be  said 
to  be  under  the  necessity  of  supposing  that  this  case 
cannot  be  decided  against  the  claim  of  Major  Br3ran ; 
which  is  Sir  William  FoUett's  proposition,  thrown  out 
by  way  of  warning,  deterring  us  from  deciding  against 
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his  claini)  thatVe  cannot  decide  against  his  client  1835. 
without  taking  a  course  which  establishes  a  general  g^^^^^ 
proposition  of  law,  which  may  tend  to  shake  the  titles  Peerage, 
of  many  peers  sitting  in  the  precedence  of  ancient 
Barons.  That  is  one  view  in  which  I  look  at  the  argu- 
ment used  by  way  of  admonition  or  warning ;  and  I 
say,  though  not  for  that  reason,  that  I  am  not  by  any 
means  prepared  to  advise  that  your  Lordships  ought 
at  present  to  dispose  of  this  claim,  and  decide  against 
it.  I  have  a  strong  leaning — ^the  inclination  of  my 
opinion,  as  at  present  advised,  is  strongly  against  the 
proposition  that  this  claimant  has  made  out  his  claim. 
We  are  to  look  at  the  pedigree.  I  will  not  discuss  the 
general  proposition,  that  there  may  be  a  Barony  in  fee 
or  any  such  thing  as  a  Barony  in  fee  in  Ireland,  but  we 
must  look  at  the  pedigree,  the  whole  effect  of  which 
is  utterly  inconsistent  with  the  present  claim  of  Major 
Bryan  :  and  I  must  add,  that  I  have  no  knowledge  of 
any  one  instance  in  the  annals  of  this  House  in  which 
any  claimant  was  ever  held  to  make  out  his  right 
where  there  were  so  many  facts  inconsistent  with  his 
claim  in  the  course  of  the  descent  of  the  honour  which 
he  claimed.  That  is  my  great  difficulty  in  the  case,  and 
I  see  more  ways  than  one  of  reconciling  the  fact  with 
the  possible  supposition,  and  the  more  remote  possibi- 
lity, of  the  title  having  had  a  legal  origin,  and  having 
been  enjoyed  by  parties  succeeding  to  each  other 
according  to  the  known  rule  of  descent  to  such 
titles. 

My  Lords,  I  should  wish  to  have  a  further  oppor- 
tunity of  looking  into  the  cases  quoted.  Sir  William 
Follett  has  certainly  made  a  very  able  argument,  and 
feeling  the  case  to  press  very  strongly  against  him 
by  the  impression  made  by  Mr.  Lynches  argument, 
when  last  the  case  was  before  your  Lordships,  he  has 
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1835.       exerted  himself  most  ably  and  laboriously,  and  has 
gj  stated  a  great  number  of  cases  and  authorities  for  us 

Peerage,  to  consider.  If  in  the  consideration  of  this  case,  they 
appear  to  me  in  the  course  of  a  few  days  to  be  such 
as  to  raise  a  serious  doubt  on  the  matter  in  favour  of 
the  claimant,  I  should  then  suggest  that  your  Lord- 
ships may  then  call  upon  the  Attorney-general  for 
Ireland  to  be  heard  against  him :  if  not,  I  should 
not  feel  disposed  to  give  him  the  trouble ;  and  if  I 
were  called  upon  to  give  an  opinion  now,  I  certainly 
could  not  say  that  I  should  advise  your  Lordships  to 
give  him  the  trouble.  I  should  wish  also  to  have 
another  opportunity  of  consulting  with  my  noble  and 
learned  friend  (t),  and  if  the  learned  counsel  on 
either  side  are  aware  of  any  further  account  of  the 
writ  in  the  27  Hen.  6,  I  should  like  to  be  put  in 
possession  of  it. 


Aug.  31.  Lord  Brougham : — My  Lords,  this  case  stood  over 

for  the  purpose  of  considering  the  argument  and 
proofs  adduced  by  one  of  the  claimants,  or  rather 
I  should  say  by  the  counter-claimant,  Mr.  Fleming, 
who  is  let  in  to  contest  the  claim  made  by  Major 
Bryan.  Mr.  Fleming  was  admitted  after  the  case 
of  Major  Bryan  had  been  closed,  not  to  set  up  his 
own  claim,  but  to  resist  the  Major's  claim,  which,  if 
it  had  been  admitted,  would  have  precluded  him  from 
ever  arguing  his  case,  though,  if  rejected,  Mr.  Fleming 
would  still  have  to  prove  his  own  case ;  consequently, 
he  only  appeared,  as  it  were,  on  the  same  side  with  the 
Counsel  for  the  Crown  to  contest  the  claim  now  before 
us.  We  expected  to  have  heard  an  argument  from 
the  learned  Attorney-general  of  Ireland,  but  I  appre- 

(t)  Lord  Lyndhurst. 


ON  APPEALS  AND  WRITS  OF  ERROR.  08 

hend  by  his  not  being  here  during  the  last  two  dayis       1 835. 
of  OUT  sitting  in  this  case,  that  he  is  satisfied  with  the       slavb 
argument  of  Mr.  Lynch  for  Mr.  Fleming,  and  does      PoewRe, 
not  mean  to  urge  anything  further  against  the  claim- 
ant's case. 

A  very  able  certainly,  and  a  very  elaborate  argu- 
ment was  addressed  to  your  Lordships  by  Mr.  Lynch 
and  Sir  William  FoUett,  at  which  my  noble  and 
learned  friend  {k)  was  present,  without  whose  assist- 
ance I  should  not  have  proceeded  to-day,  but  that 
•I  know  he  takes  entirely  the  same  view  of  the  subject 
that  I  do.  A  great  portion  however  of  that  argument 
appears  to  me  to  have  been  unnecessary  for  support- 
ing Mr.  Lynches  proposition.  For  when  he  maintains 
that  there  is  no  such  thing  as  a  Barony  in  fee  (or  fee 
tail)  in  Ireland — ^no  such  thing  as  a  Barony  conferred 
by  writ  of  summons  to  Parliament,  and  sitting  there 
under  the  writ, — this  may  be  either  true  or  not  as  a 
general  proposition,  and  yet  I  do  not  see  any  necessity 
for  grappling  with  it,  or  for  disposing  of  it  in  order 
to  arrive  at  a  sound  conclusion  on  the  present  case. 
The  comparison  of  eleven  or  twelve  old  Baronies  in 
Ireland  with  as  many  old  Baronies  in  England,  does 
certainly  seem  to  show,  that  whereas  these  latter 
have  gone  from  family  to  family,  some  through  as 
many  as  seven  difierent  changes,  and  all  subject  to 
at  least  two  or  three  changes  of  family;  in  Ireland,  on 
the  contrary,  all  those  ancient  Baronies  have  gone 
invariably  in  the  same  family,  a  very  strong  argu- 
ment no  doubt  to  show  the  difference  of  the  two  classes 
of  Baronies,  because  it  is  hardly  conceivable  that  there 
should  have  been  so  many  failures  of  heirs  male  in 
England  in  those  families,  and  no  such  failures  at  all 

(k)  Lord  Lyndhurst 
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I8S^.  in  any  of  the  families  holding  the  ancient  Baronies  of 
\^l^j^  Ireland.  But  it  does  appear  to  me  and  to  my  noble 
Peerage,  and  learned  friend  who  assisted  in  hearing  the  case, 
that  we  need  not  form  any  opinion  upon  the  general 
question  for  our  present  purpose,  and  in  order  to 
admit  Mr.  Lynch's  right  to  call  upon  us  to  refuse 
the  claim  of  Major  Bryan.  We  are  now  upon  this 
particular  Barony  of  Slane,  and  the  circumstances 
which  have  attended  its  descent  are  such  as  to  leave 
no  doubt  whatever  in  my  mind  what  the  law  of  suc- 
cession is  in  respiBct  of  this  particular  Barony.  The 
only  question  being  upon  the  course  of  descent  in  this 
Barony,  if  we  find  it  clearly  not  such  as  to  bring  in 
heirs  general  in  an}*^  one  instance,  but  to  exclude 
again  and  again  the  nearer  female,  in  favour  of  the 
more  remote  male  heir,  the  question  before  us  is 
decided,  whatever  may  have  been  the  case  with  other 
Baronies  in  Ireland  and  England. 

My  Lords,  I  never  yet  saw  a  case  in  which  parties 
successfully  contended  for  a  claim  of  right  under  a 
particular  law  of  succession,  maintaining  that  there 
was  a  certain  canon  regulating  the  descent  and  in 
their  favour,  when  there  was  clear  proof  of  the  honour 
in  question  having  descended  repeatedly  in  a  different 
course  and  by  a  different  rule.  It  is  not  merely  that 
there  were  three  or  four  undeniable  exceptions  to  the 
canon  which  the  present  claimant  must  establish,  but 
there  was  not  a  single  instance  in  the  family  of  his 
rule  being  followed.  Whoever  heard  of  a  person 
obtaining  a  Barony  by  writ  or  by  a  lost  patent  to 
heirs  general,  when  again  and  again  deaths  had 
happened,  and  instead  of  the  descent  of  the  honours 
falling  upon  the  only  daughter,  or  being  in  abeyance 
among  several  daughters,  the  Barony  went  away  to 
a  remote  cousin,  being  a  male,  sometimes  a  nephew, 
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sometimes  a  more  distant  kinsman?  Such  a  fact  i^^5.^ 
shuts  out  the  idea  that  there  can  be  a  Barony  in  fee,  Slakb 
or  more  correctly  speaking,  in  fee  tail.  One  cannot  P®^"'*^- 
suppose  the  parties  were  always  slumbering  over  their 
rights,  more  especially  after  the  very  remarkable  fact 
which  occurs  in  this  case,  that  the  daughter  of  a 
deceased  peer  being  in  poverty,  was  allowed  50  /.  a 
year  pension,  and  did  not  take  the  Barony,  though 
being  in  that  case  a  peeress  in  her  own  right,  she 
would  have  had  considerably  more  than  50  /.  a  year, 
as  is  proved  by  the  fact  of  the  male  heir  who  took  the 
honour,  obtaining  at  the  same  time  300  L  a  year.  The 
lady  had  a  strong  interest  in  applying  for  the  peerage, 
if  there  had  been  the  least  pretence  for  her  claim,  as 
she  would  have  obtained  an  increase  of  the  provision. 
It  appears  to  me  until  the  difficulty  I  am  now  alluding 
to  is  got  over,  it  is  impossible  for  your  Ix)rdship3  to 
adjudge  this  peerage  to  the  party  claiming  in  such 
circumstances. 

Although  we  have  had,  in  many  instances,  the  most 
satisfactory  evidence  of  a  remoter  male  having  enjoyed 
the  title  to  the  exclusion  of  a  nearer  female,  unques- 
tionably there  has  been  no  sitting  in  Parliament  in 
some  of  those  cases;  but  this  is  accounted  for  by 
the  circumstance  of  the  family  being  Catholic,  and 
the  peers  being  successively  excluded  by  the  penal 
laws  after  the  beginning  of  the  18th  century.  So  that 
the  evidence  is  the  most  satisfactory  which  the  nature 
of  the  case  will  allow  of;  and  it  is  further  to  be  ob- 
served, that  your  Lordships'  resolution  that  Major 
Bryan  has  not  made  out  his  claim,  does  not  decide 
thei  question  finally ;  it  does  not  decide  that  he  is  not 
entitled,  and  may  not  hereafter  prove  his  title;  it 
disposes  of  no  general  question,  that  there  are  or  are 
not.  Baronies  by  writ;  it  only  declares  that  Major 
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J835^  Bryan  in  this  stage  has  not  proved  his  claim.  A 
Slake  declaration  that  there  are  ancient  Baronies  by  writ  in 
Peerage.  Ireland  would  shut  out  all  pretensions  on  the  part  of 
Mr.  Fleming,  and  it  would  decide  the  affirmative  in 
the  general  question  argued  by  Mr.  Lynch,  whether  or 
not  there  is  such  a  thing  as  an  Irish  Barony  in  fee  tail. 
I  have  another  observation  to  make  with  respect  to 
the  law  of  this  case.  It  is  generally  held  that  Ba- 
ronies in  fee  tail  go  to  the  heirs  general  of  the  body ; 
and  that  where  a  man  has  a  writ  of  summons  and  sits 
according  to  the  exigency  of  that  writ,  the  dignity 
descends  to  the  heirs  of  his  body,  female  as  well  as 
male.  I  know  of  no  instance  of  any  restriction  to  that 
generality.  I  know  of  no  such  thing  as  fee  tail  spe- 
cial in  a  dignity — of  a  dignity  by  a  writ  going  to  the 
issue  of  a  man  by  a  certain  wife,  and  from  the  nature 
of  the  thing  I  think  it  could  not  be.  I  know  of  no 
instance  in  England  of  a  Peerage  in  fee  going  to  the 
heir  male  of  the  body  only ;  but  perhaps  this  is  not 
absolutely  incompatible  with  the  nature  of  the  writ. 
There  may  possibly  be  a  Barony  by  summons  and 
sitting,  which  should  go  to  heirs  male  of  the  body, 
and  not  to  heirs  general  of  the  body ;  I  do  not  think 
it  is  wholly  inconsistent  with  the  nature  of  the  thing. 
Supposing  the  summons  were  specially  framed  to 
A.B.  to  sit  and  serve  in  Parliament,  I  do  not  see  why 
it  might  not  add,  " and  the  heirs  male  of  his  body;" 
at  least  it  strikes  me  that  though  this  writ  is  personal, 
calling  upon  the  party  to  come  individually  and  sit, 
and  that  by  the  operation  of  the  Peerage  law,  such 
writ  followed  by  sitting  carries  the  honour  to  the  heir 
of  his  body ;  still,  if  it  should  express  it  to  be  to  ^.  B. 
and  the  heirs  male  of  his  body,  on  the  supposition  that 
A .  jB.  might  have  died  before  he  came  and  sat,  accord- 
ing to  the  exigency  of  the  writ,  I  see  nothing  incon* 
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sistent  in  the  heir  male  of  the  body  sitting.    I  do  not  see        i835. 
anything  inconsistent  in  such  a  description  carrying  a      ^sTTe^ 
barony  in  fee  to  the  heir  male,  such  heir  male  being  de-      Peerage. 
signated  rather  by  words  of  limitation  than  of  purchase. 
I  throw  out  this,  however,  as  a  possible  supposition 
only;  I  think  that  there  is  nothing  self- repugnant, 
nor  contrary  to  the  principles  of  law  in  it ;  and  such 
a  supposition  would  reconcile  the  facts  of  this  case 
with  the  course  of  the  law,  but  at  the  same  time  we 
must  admit  that  such  a  writ  to  the  heir  male  of  ^.  J3.'s 
body  might  also  be  said  to  give  a  Peerage  in  fee-tail 
general  to  the  person  answering  this  description,  who 
should  first  sit  under  it.     There  is  no  case,  nor  any 
authority  on  this  point. 

My  Lords,  it  is  important  that  we  should  endeavour 
by  all  means  to  reconcile  the  apparent  discrepancy 
between  the  English  and  the  Irish  law  of  Peerage. 
I  am  very  unwilling  to  admit  the  idea  of  there  being 
one  law  for  England  and  another  for  Ireland  in  this 
respect;  and  I  listened  with  great  attention  to  the 
argument  of  the  late  Attorney-general,  the  present 
Lord  Chief  Baron,  to  prove  that  the  law,  as  to  honours, 
was  the  same  in  England  as  in  Ireland.  I  know  there 
are  instances  of  Peerages  in  w^hich  the  law  of  their 
descent  differs  from  the  law  of  real  estates ;  neverthe- 
less a  title  of  honour  is  a  tenement,  and  where  the  feudal 
law  prevails  all  dignities  are  in  their  origin  real  pro- 
perty, being  held  as  incident  to  land,  and  by  the  like 
tenure,  and  being  as  much  real  estates  as  the  land 
itself;  I  should  therefore  be  very  loth  to  adopt  the 
proposition  that  there  is  one  rule  not  only  as  to  inci- 
dents, but  as  to  the  original  constitution  and  construc- 
tion of  an  estate  in  an  honour,  and  another  as  to  the 
original  constitution  and  construction  of  an  estate 
of  another  kind.  So  should  I  feel  as  loth  to  hold 
vol..  v.  H 
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1835.  that  6ne  rule  prevailed  in  England  and  another  iu 
slanT  Ii'^land  on  this  matter.  There  is,  however,  a  supposition 
Peerage,  involving  uo  doubtful  point,  and  which  will  equally 
reconcile  the  facts  with  the  course  of  the  law,  and 
which  assumes  that  law  to  be  the  same  in  both  coun- 
tries. There  may  be  a  lost  patent  limiting  the  dignity 
to  heirs  male.  This  is  inconsistent  with  i^othing  except 
a  statement  of  Lord  Coke,  that  there  was  no  Barony 
by  patent  earlier  than  the  11  Rich.  2 ;  but  it  is  very 
possible  Lord  Coke  may  be  mistaken  in  this,  which  is 
only  a  point  of  legal  or  rather  historical  antiquity. 
Between  the  two  difficulties  of  supposing  a  different 
law  in  the  two  countries,  and  supposing  a  creation  by 
patent  earlier  than  the  period  assigned  by  Lord  Coke, 
I  have  no  hesitation  in  choosing  the  later  as  the  safer 
course,  and  to  move  your  Lordships  to  determiue  and 
report  that  Major  Bryan  has  not  made  out  his  claim. 

The  Chairman  of  the  Committee  reported  accord- 
ingly, and  the  House  resolved,  That  the  claimant, 
George  Bryan,  Esq.  had  not  made  out  his  claim  to 
the  Barony  of  Slane,  as  claimed  by  his  petition. 
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APPEAL  i»»7. 

^ — ,, — ' 

July  14.  IT. 
FROM   THE   COURT   OF  SESSION. 

John  Miller  and  Others     -     -     -     -     Appellants. 
George  Rowan  and  Another    -     -     -     Respondents. 

A.  B,,  by  trust  deed  of  settlement,  gave  all  his  estate,  real  ^yw«»'»  ^ 
and  personal,  to  trustees,  with  power  to  keep  up  the  trust  /j^  Charitable 
by  assumption  of  new  trustees ;  and  he  directed  them  to  Fvrpotu. 
put  out  on  security  2,000  Z.,  and  pay  the  interest  to  M.  M. 
for  her  life,  the  said  sum  itself  payable  to  the  trustees  on 
her  death ;  and  he  directed  them  to  apply  the  residue  of 
his  estate  to  such  benevolent  and  charitable  purposes  as 
they  should  think,  proper;  and  if  the  same  should  amount 
to  600  /.  or  upwards,  he  recommended  to  his  said  trustees 
and  their  foresaids,  to  vest  the  same  in  themselves,  and 
apply  the  proceeds  in  yearly  payments  to  faithful  domestic 
servants  settled  in  Glasgow.  And  if  the  residue  should 
not  amount  to  600  Z.,  he  authorized  his  said  trustees  to 
distribute  the  same  to  such  charitable  and  benevolent 
purposes  as  they  should  think  proper.  The  residue  was 
found  to  amount  to  12,000  Z.  HELD,^r«^,  that  the  words 
''  the  said  sum  itself  payable  to  the  trustees  on  her  (M.  M.'s) 
death/' did  not  give  the  2,000  Z.  to  them  beneficially,  but  it 
became  part  of  the  general  estate ;  and,  secoTidly,  that  the 
bequest  of  the  residue  was  not  void  for  uncertainty. 

Held,  thirdly,  that  the  costs  of  all  the  parties  ought  to  be 
paid  out  of  the  residue,  as  the  instrument  was  obscurely 
worded,  and  the  residue  was  so  much  larger  than  the 
disponer  expected. 

JAMES  BLACKy  surgeon,  residing  in  Glasgow, 
on  the  3 1st  of  May  1827,  executed  a  trust  disposi- 
tion  and    settlement,  by  which  he   gave  his  whole 
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1837.  heritable  and  moveable,  real  and  personal  estate  of 
whatever  kind,  and  wherever  situated,  to  J.  Maxwell, 
G.  Rowan,  and  J.  Miller,  and  to  such  of  them  as  should 
accept  thereof,  and  to  the  survivor  and  survivors  of 
the  acceptors,  and  to  such  person  or  persons  as  might 
be  assumed  by  them,  or  to  the  survivors  or  survivor, 
to  supply  the  deficiency  of  such  as  might  die  or  decline 
to  act,  and  which  they  were  thereby  empowered  to  do 
when  they  should  see  proper,  the  major  number  alive 
and  accepting  at  the  time  being  always  a  quorum^  as 
trustees  or  trustee  for  the  ends,  uses,  and  purposes 
after  specified :  viz.  in  the  first  place,  to  pay  just 
debts,  &c. ;  in  the  second  place,  to  pay  certain  sums  to 
persons  there  named  ;  in  the  third  place,  he  appointed 
his  said  trustees  to  lend  out  the  sum  of  2,000  /.  ster- 
ling on  security,  taking  the  interest  of  the  said  sum 
payable  to  Mary  Maxwell,  his  cousin,  half-yearly 
during  her  life,  and  the  said  principal  sum  itself  pay- 
able to  his  said  trustees^  or  their  foresaids^  at  her 
death.  After  directing  payment  of  several  specific 
pecuniary  legacies  to  different  relatives  by  name  for 
their  own  benefits  respectively,  and  to  the  directors  of 
several  public  institutions,  for  behoof  of  such  institu- 
tions respectively,  the  disponer  proceeded  thus :  *^And 
lastly,  my  said  trustees  shall  apply  the  rest  and  resi- 
due of  my  estate  and  effects  to  such  benevolent  and 
charitable  purposes  as  they  think  proper ;  and  if  the 
same  shall  amount  to  600  /.  sterling  or  upwards,  I  re- 
commend to  my  said  trustees,  and  their  foresaids,  to 
execute  a  deed  vesting  the  same  in  themselves,  and 
apply  the  annual  proceeds  thereof,  after  deducting 
expenses,  in  yearly  payments  to  faithful  domestic  ser- 
vants settled  in  Glasgow  or  the  neighbourhood,  who 
can  produce  testimonials  of  good  character  and  morals 
from  their  masters  and  mistresses  after  ten  years'  ser- 
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vice;  no  person  to  be  entitled  to  more  than  10  /.  ster-  i837. 
ling  yearly,  but  as  much  less  as  my  said  trustees  shall 
think  proper ;  and  if  the  free  residue  of  my  estate 
shall  not  amount  to  the  sum  of  600  /.  sterling,  I  autho- 
rize my  said  trustees  to  distribute  the  same  to  such 
charitable  or  benevolent  purposes  as  they  may  think 
proper.  And  I  hereby  appoint  my  said  trustees,  and 
their  foresaids,  to  be  my  only  executors,"  &c. 

Mr.  Black  died  in  October  1834,  and  Mr.  Rowan 
and  Mr.  Miller,  who  alone  survived  him,  accepted 
the  office  of  trustees.  They  found  the  trust  property 
so  left  to  amount  to  nearly  20,000  /.,  leaving,  after 
deducting  the  sums  appointed  to  specific  legacies,  a 
residue  of  12,000/.  In  the  administration  of  the 
trusts  two  questions  arose,  first,  as  to  the  said  sum  of 
2,000  /.,  whether  Mr.  Black  intended  that  sum,  after 
Mary  Maxwell's  death,  to  vest  in  the  trustees  bene- 
ficially and  individually,  or  to  become  part  of  the  resi- 
due; and  secondly,  whether  the  direction  as  to  the 
residue  for  charitable  purposes  was  not  void  for  uncer- 
tainty. The  trustees,  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  of  Session  on  those  questions, 
instituted  a  process  of  multiplepoinding  against  the 
next  of  kin  and  other  parties  claiming  an  interest. 

The  Lord  Ordinary  {Jeffrey)  pronounced  the  follow- 
ing interlocutor : — Finds,  first,  that  the  fee  of  the  sum 
of  2,000  /.,  directed  to  be  life-rented  by  Mary  Max- 
well, belongs  to  and  is  vested  in  the  trustees,  not  as 
individuals,  or  for  their  own  personal  benefit,  but  as 
such  trustees  only,  and  must  accordingly  form  a  part 
of  the  residue  of  his  (Mr.  Black's)  estate,  to  be  dis- 
posed of  as  such  residue  is  by  his  trust-deed  directed 
to  be  disposed  of,  after  the  determination  of  the  said 
life-rent,  and  the  payment  of  all  the  special  legacies 
and  provisions.     Finds,  secondly,  that  the  destination 
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1837.       of  the  whole  of  the  said  residue  contained  in  and  er 
pressed  by  the  last  provision  or  declaration  of  the  said 


Miller 


V,  trust-deed  is  not  void,  either  for  uncertainty,  or  as 
having  been  made  through  error  or  ignorance  on  the 
part  of  the  truster ;  that  the  trustees  are  therefore 
bound  to  carry  it  into  effect,  and  to  administer  and 
apply  the  said  residue  in  conformity  to  the  said  desti- 
nation, and  that  the  next  of  kin  of  the  truster  have  no 
title  or  interest  in  the  matter  so  long  as  the  trustees 
shall  duly  administer  as  aforesaid,  &c  (a). 

From  this  second  finding  of  the  above  interlocutor, 

(a)  The  Lord  Ordinary  added  his  reasons  for  the  above  inter- 
locutor in  a  note,  from  which  the  subjoined  is  an  extract:  — 
The  first  point  turns  wholly  on  a  guestio  voluntatis ;  and  it  seems 
to  the  Lord  Ordinary  impossible  to  suppose  that  the  truster  reaUy 
.  intended  to  give  3»ooo/.  to  any  individuals  who  might  happen  to 
be  vested  with  the  character  of  his  trustees  at  the  death  of  Mary 
Maxwell.  There  is  a  full  power  in  the  deed  to  assume  additiomu 
trustees  at  pleasure,  and  an  instruction  to  fill  up  the  places  of  those 
who  might  die  or  be  disqualified,  while  the  direction  upon  which 
this  claim  of  the  existing  trustees  is  exclusively  vested,  is  merely 
that  they  shall  vest  the  2,000/.  in  such  a  way,  as  that  the  interest 
shall  be  payable  to  Mary  Maxwell  during  her  life,  and  the  principal 
to  the  said  trustees  and  their  foresaids  (that  is,  their  successors  ill 
office)  at  her  death.  The  Lord  Ordinary  cannot  entertain  a  doubt 
that  it  was  to  be  so  payable  to  them  as  trustees,  and  that  if  not 
otherwise  appropriated  by  new  codicils  or  legacies  of  the  truster,  it 
must  revert  and  fall  back  into  the  general  mass  of  the  trust  estate 
As  to  the  objection  of  uncertainty  or  substantial  delegation  of 
the  inalienable  right  of  testing  to  third  parties,  the  Lord  Ordinary 
thinks  that  it  has  been  set  at  rest  by  the  recent  cases  of  HtU 
V.  Burns* y  and  Crichion  v.  Grierson\^  two  cases  confirmed  by 
judgments  of  affirmance  in  the  House  of  Lords.  In  Crichton's  case 
the  destination  of  the  residue  was  quite  as  vaeue  and  indefinite  as 
it  would  have  been  in  this  case,  if  the  sum  had  fallen  short  of  600  ^1 
but  as  it  greatly  exceeds  that  sum,  the  Lord  Ordinary  conceives 
that  the  recommendation  to  apply  it  for  behoof  of  meritorious 
servants  in  Glasgow,  is  to  be  regarded  as  a  specific  instruction  or 
expression  of  will  on  the  part  of  the  truster,  and  in  that  view  it  is 
infinitely  more  precise  than  anything  that  occurred  either  in  Crick' 
tons  or  HilTa  case,  or  indeed  in  any  of  the  earlier  cases ;  and  on  a 
point  thus  settled  by  authority,  it  would  be  idle  to  go  into  any 
general  argument  on  the  grounds  and  reasons  of  the  decisions. 

♦  «  Wils.  &  S.  80.  t  3  Wils.  &  S.  3«9. 
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to  which  generally  the  Lords  of  the  Second  Division        i8S7. 
adhered,  the  next  of  kin  of  Mr.  Black  appealed  to  this      mHX^ 
House.  ^  ^' 

Rowan. 

Mr.  Knight  and  Mr.  Miller^  for  the  Appellants : — 
In  the  interpretation  of  the  clause  respecting  the  resi- 
due, which  was  very  obscurely  worded,  regard  should 
be  had  to  the  other  parts  of  the  deed,  and  to  the  whole 
context.     A  bequest  "  for  such  charitable  and  bene- 
volent purposes  as  the  trustees  should  think  proper  " 
was  too  indefinite  and  uncertain  to  be  imperative  on 
them.     All  the  other  bequests  for  the  various  existing 
charitable  institutions  mentioned  in  the  deed  were 
bequests  of  specific  sums  to  be  specifically  applied. 
They  were  not  left  to  the  discretion  of  the  trustees ; 
whereas  the  words  of  bequest  of  the  residue  amounted 
only  to  a  mere  recommendation,  imposing  no  obliga- 
tion on  the  trustees  to  take  it  from  the  next  of  kin. 
Words  of  recommendation  were  never  held  in  the  law 
of  Scotland  to  raise  a  trust,  and  in  England  the  doc- 
trine of  implying  trusts  from  words  of  desire  and  re- 
commendation, formerly  carried  to  a  length  hardly 
consistent  with  sound  policy  (ft),  has  been  greatly  re- 
stricted in  the  more  recent  cases.    In  Sale  v.  Moore  (c) 
the  Vice-Chancellor  (Sir  Anthony  Hart)  well  observed, 
that  "  the  first  cstse  that  construed  words  of  recom- 
mendation into  a  command  made  a  will  for  the  testa- 
tor ;  the  current  of  decisions  has,  of  late  years,  been 
against  converting  the  legatee  into  a  trustee ;"  and 
accordingly,  in  that  case  that  learned  Judge  held  that  a 
gift  of  a  residue  to  the  testator's  wife,  he  "recommend- 
ing to  her,  and  not  doubting  that  she  would  consider 


(fi)  Pow.  on  Dev.  by  Jama.  n.  357.  (c)  1  Sim.  534- 
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1837.  his  near  relations,'*  was  not  subject  to  any  trust,  but 
the  wife  took  the  residue  absolutely  (d).  And  in 
another  recent  case,  ultimately  decided  in  this  House, 
Meredith  v.  Heneage  (e),  on  the  authority  of  which 
it  would  seem  the  decision  in  Sale  v.  Moore  proceeded, 
their  Lordships  held  that  a  gift  of  real  and  personal 
estate  to  the  testator's  wife,  "  in  full  confidence,  and 
with  the  firmest  persuasion  that  in  her  future  dispo- 
sition and  distribution  thereof  she  would  distinguish 
the  heirs  of  his  late  father  by  devising  and  bequeath- 
ing the  whole  of  his  said  estate  to  such  of  them  as  she 
might  think  best  deserving  of  the  preference,"  was 
an  absolute  gift  to  the  wife,  not  subject  to  any  trust 
for  the  heirs  of  the  testator. 

In  Morice  v.  The  Bishop  of  Durham  (/),  a  bequest 
in  trust  for  such  objects  of  benevolence  and  liberality 
as  the  trustee  in  his  discretion  should  approve,  was 
held  not  sustainable  as  a  charitable  legacy,  but  was  a 
trust  for  next  of  kin.  In  JEllis  v.  Selby,  a  very  recent 
case,  a  direction  by  a  testator  to  trustees,  to  apply  his 
funded  property  "  to  such  charitable  or  other  pur- 
poses as  they  should  think  fit,"  was  held  by  the  Vice- 
Chancellor  (g)  to  be  void  for  uncertainty,  and  that 
decision  was  afiirmed  by  the  Lord  Chancellor  (A) ;  and 
the  fund  so  given  fell  into  the  residue ;  and  to  the 
same  effect  was  another  case,  still  more  recent,  decided 
by  one  of  their  Lordships  at  the  Rolls :  Williams  v. 
Kershaw  (i). 

The  Scotch  cases  of  Hill  v.  Burns^  and  Crichton  v. 
Grierson,  referred  to  in  the  Lord  Ordinary's  judgment, 
were  not  strictly  applicable  to  the  present  case,  the 
bequest  in  those  cases  being  to  established  institutions, 

(d)  1  Sim.  p.  540.  (g)  7  Sim.  35a. 

(r)  Id.  542.  (h)  I  Myl.  &  C.  286. 

(/)  9  Ves.  599.  (i)  Vide  infra,  p.  1 1 1. 
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having  perfect  machinery  fpr  managing  them,  or  to  1837. 
such  persons  and  charities  as  could  be  easily  pointed  millb 
out.     The  testator,  in  this  case,  did  not  provide  any  »• 

permanent  machinery  for  the  administration  of  his 
intended  charity.  There  is  no  person  or  body  of  per- 
sons in  existence,  that  could  enforce  the  trustees  to 
apply  this  fund  for  their  benefit,  and,  under  those 
general  words,  the  bequest  failed  for  uncertainty.  At 
all  events,  if  this  should  be  held  to  be  a  trust  which 
ought  to  be  enforced,  only  600  /.  of  the  residue  could 
be  applied  to  it,  that  being  the  utmost  that  the  dis- 
poner  appointed  for  the  charity. 

Sir  William  Follett  and  Mr.  Austin y  for  the  Re- 
spondents, relied  on  the  cases  of  Hill  v.  Burns  and 
Crichton  v.  Grierson^  referred  to  in  the  Lord  Ordi- 
nary's judgment,  and  on  the  case  of  Murdoch  v.  The 
Magistrates  of  Glasgow  (A).       The  words  of  bequest 
did  not  limit  the  sum  to  600  /.,  but  if  the  same  should 
amount  to  600  /.  or  upwards^  the  testator  recommended 
the  trustees  and  their  foresaids,  that  is,  their  succes- 
sors and  survivors,  to  vest  the  same  by  deed  in  them- 
selves, and  apply  the  proceeds  in  yearly  payments,  to 
faithful  domestic  servants  in  Glasgow,  &c.  The  residue 
having  exceeded  600  Z.  it  was  not  necessary  to  con- 
sider the  words  of  recommendation  of  the  application 
of  the  residue  if  it  should  fall  under  600  /.     The  trust 
was  completely  established,  and  the  trustees  were  con- 
stituted by  the  very  words,  proper  instruments  for  its 
administration.      The  English  cases  referred  to  were 
not  at  all  inconsistent  with  the  trust  in  this  case,  and 
in  two  of  them,  Meredith  v.  Heneage  and  JEllisv,  Selbt/, 
it  ought  to  have  been  mentioned  that  the  words  **  un- 

(*)  6  Shaw  &  D,  i86. 
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Ji837^  fettered  and  unlimited,"  accompanied  the  gift  to 
Miller  the  testator's  widow,  in  the  former,  and  the  words 
Rowan,      "without   being  accountable  to  any  person,"   were 

added  to  the  direction  to  the  trustees  in  the  latter 

case. 

Lord  Brougham^  after  stating  that  the  questions  for 
consideration  arose  on  a  trust  disposition  and  settle- 
ment, being  in  the  nature  of  an  instrument  mortis 
causA^  to  operate  subsequently  to  the  disponer's  death, 
and  after  reading  those  parts  of  the  instrument  re- 
specting the  bequest  of  the  2,000  Z.  and  of  the  residue 
as  above  cited,  proceeded  as  follows : — Upon  the  first 
part  it  has  been  contended  that  the  sum  of  2,000/., 
the  interest  of  which  was  given  to  Mary  Maxwell  for 
life,  and  to  the  trustees  at  her  death,  did  not  sink  into 
the  general  residue  of  the  trust,  but  was  given  to  the 
trustees  beneficially  and  for  trouble.     It  did  not,  how- 
ever, seem  possible  to  maintain  that  proposition.    The 
clause  came   within   the   general  words,  creating  a 
trust;  the  words  were  "but  in  trust  always  for  the  ends, 
uses,  and  purposes  after  mentioned."     The  sum  was 
given  to  them  by  the  name  of  trustees ;  it  was  also 
given  to  their  foresaids,  that  is,  to  the  new  trustees  to 
be  assumed  by  them,  and  of  whom  the  maker  of  the 
deed  knew  nothing.  To  hold  it  to  be  a  gift  for  trouble 
would  be  doing  violence  to  the  whole  tenor  of  the 
instrument,  and  nothing  but  express  words  or  plain 
implication  could  take  it  out  of  the  general  trust  fund. 
No  reliance,  indeed,  was  placed  upon  this  point  at  the 
bar,  and  had  there  been  nothing  more  in  the  case,  I 
should  not  have  detained  your  Lordships  with  any 
observations.      But  two  other  questions  have   been 
made,  and  on  those  the  argument  has  mainly  turned; 
first,  whether  or  not  there  is  a  trust  constituted  by  the 
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deed  so  as  to  enable  the  application  of  the  fund  to  be  ^Ll^ 
eflfected  according  to  the  maker's  intention,  supposing 
that  to  be  sufficiently  certain,  and  that  it  is  such  an 
intention  as  can  be  supported ;  and  secondly,  whether 
or  not  the  intention  is  sufficiently  certain  and  can  be 
supported. 

Upon  the  first  question^  there  seems  no  reasonable 
ground  of  doubt.  It  might  be  enough  to  look  at  the 
part  of  the  deed  immediately  following  the  charitable 
gift,  providing  that  the  trustees  named  shall  execute 
the  conveyances  to  those  whom  they  are  empowered 
to  assume  into  the  trust,  with  the  same  powers  and  for 
the  purposes  therein  written.  Now,  among  these,  is 
that  of  assuming  others  to  fill  up  the  vacancies  by 
death  or  declining  to  act ;  and  though  the  trustees 
are  only  empowered  to  assume  on  vacancies^  that  is 
quite  sufficient  for  continuing  the  trust,  and  would 
make  it  their  duty  to  continue  it  even  if  they  alto- 
gether declined  themselves.  But  there  is  a  sufficient 
power  in  the  Court  of  Session  to  provide  for  continu- 
ing the  trust  in  a  case  of  this  description,  had  there 
been  no  such  clause.  It  is  unnecessary  to  inquire, 
what  power  the  Court  has  or  what  it  is  in  the  habit 
of  exercising  in  the  case  of  private  trusts  becoming 
defective  by  death  or  non-acceptance,  although  the 
cases  of  Bushy  (/),  of  Christie  (m),  and  still  more  pre- 
cisely that  of  M(nr(n\  cases  so  late  as  1823,  1826 
and  1827j>  appear  to  leave  no  doubt,  that  in  one  way 
or  another,  the  Court  will  prevent  the  failure  of  a 
testator's  or  a  disponer's  intention  for  want  of  trustees. 
And  to  this  proposition,  of  course  those  cases  are  no 
kind  of  exception,  in  which  the  Court  refused  to 
interfere,  where  the  property  was  given  to  the  heir  or 

(/)  3  Shaw  &  D.  176.  (m)  5  Shaw  &  D.  293. 

(n)  4  Shaw  &  D.  801. 
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1837.       Other  person  upon  the  trustees  dying  or  refusing  to 
MiLLEE      ^c*>  ^^  Macdowall  v.  Macdowall  {o\  a  case  that  came 
^'  precisely  within  the  principle  which  ought  to  govern 

the  exercise  of  the  power  of  supplying  a  trust,  that  if 
a  trustee  dies  or  refuses  the  trust,  where  it  is  quite  clear 
thai  the  intention  of  the  testator  was  that,  in  such  an 
event,  the  heir  should  take  the  estate  discharged  from 
any  trust,  the  Court  would  not  be  fulfilling  the  in- 
tention of  the  maker  of  the  deed,  but  acting  contrary 
to  his  intention,  if  it  supplied  a  trustee ;  for  that  is  the 
very  event  provided  for,  the  gift  going  over  and  the 
trust  ceasing.     I  apprehend  (though  it  is  unnecessary 
to  dispose  of  that  question),  that  this  gift  cannot  be 
considered  as  being  in  the  predicament  in  which  it 
was  contended  at  the  bar  it  was,  namely,  that  though 
there  is  a  most  distinct  constitution  of  a  trust,  yet  no 
mention  being  made  of  heirs,  executors  and  adminis- 
trators, if  one  of  the  trustees  refused  to  act,  so  that  the 
quorum  no  longer  existed,  or  if  they  all  refused  to  act,  or 
all  died,  the  Court  had  no  power  to  give  effect  to  the 
testator's  intention,  an  argument  which  would  require 
a  much  stronger  case  to  support  it  than  any  produced 
at  the  bar.     But  it  is  unnecessary  to  enter  upon  that 
consideration,  for  in  the  present  case  there  is  no  ques- 
tion whatever  arising  on  it.     The  case  of  Macdowall 
V.  Macdowall  clearly  shows,  without  deciding  how  the 
Court  would  act  in  the  case  of  a  private  trust,  that 
without  any  doubt  the  Court  *^  will  interpose,'*  as  it 
is  there  said,  "  where  no  person  has  any  immediate 
interest  in  the  management,"  and  estates  destined  to 
charitable  uses  are  expressly  given  as  an  instance.  On 
this  point,  I  have  rather  referred  to  the  cases,  and  es- 
pecially the  more  recent  ones,  than  even  to  the  highly 


(o)  Morrison,  7453- 


\ 
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respectable  authority  of  Mr.  Erskine  in  the  third  Book        ^837. 
of  his  Institutes,  because  certainly  in  former  times  the      Miller 
Court  of  Session  was  used  to  go  further  in  supplying 
defects  in   trusts  than  its   later  practice  appears  to 
warrant. 

Then,  my  Lords,  as  to  the  second  question.  Is  this 
gift  validly  given  to  charitable  uses  ?  The  maker  of 
the  deed  first  says  that  the  residue  shall  be  applied  by 
the  trustees  to  such  benevolent  and  charitable  purposes 
as  they  may  think  proper.  Suppose  we  read  "  and " 
**  or,"  the  authorities  in  the  Scotch  law  do  not  entitle 
us  to  hold  that  this  is  so  uncertain  as  to  be  void.  In 
Mill  V.  BumSf  decided  by  this  House,  the  fund  was  to 
be  distributed  among  institutions  established  or  to  be 
established  in  Glasgow  or  its  neighbourhood  "for 
charitable  and  benevolent  purposes,"  the  same  words; 
this  was  held  sufficiently  certain  by  the  Court  of 
Session,  and  their  judgment  was  affirmed  by  your 
Lordships.  Indeed  the  distinction  between  charitable 
and  benevolent  uses  was  not  taken  in  that  case,  and 
there  appears  nothing  in  the  authorities  on  this  sub- 
ject which  should  lead  us  to  suppose  that  the  Scotch 
law  has  ever  given  the  technical  meaning  to  the  word 
"charity"  or  "charitable,"  which  our  English  law 
has  given  since  the  statute  of  Elizabeth.  It  is  true 
that  in  Hill  v.  Burns^  institutions  in  or  near  Glasgow 
are  named,  but  I  am  now  citing  the  case  on  the  use 
of  the  word  "  benevolent "  only.  For  that  nothing 
can  turn  upon  the  generality  of  the  words  in  the 
present  case,  namely,  "  charitable  purposes,"  if  the 
addition  of  benevolent  does  not  vitiate  the  gift,  appears 
clear  from  the  latest  decision  of  this  House,  that  in 
Crichton  v.  Grierson^  where  it  was  held,  after  a  careful 
consideration  of  all  the  authorities  by  the  noble  and 
learned  Lord  who  then  presided,  that  a  gift  to  trustees 
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1837.  to  be  applied  to  such  charitable  purposes  as  they  shall 
think  fit,  is  good  by  the  law  of  Scotland.  The  addi- 
tion in  that  case  of  bequests  to  friends  and  relations 
was  much  relied  on  in  the  argument  at  the  bar,  and 
in  the  printed  cases,  but  it  does  not  form  the  ground 
of  the  decision.  My  noble  and  learned  friend.  Lord 
Lyndhurst,  expressly  held  that  charitable  purposes 
would  be  sufficient  by  the  law  of  England,  and  that 
the  Scotch  law  is  less  strict  than  ours  in  this  respect, 
of  which  indeed  there  can  be  no  doubt. 

I  do  not  however  think  that  the  case  rests  here. 
There  follows,  after  the  general  gift,  a  recommendation 
of  a  specific  distribution,  namely,  yearly  payments  to 
faithful  domestic  servants  settled  in  Glasgow  and  its 
neighbourhood,  who  can  produce  testimonials  of  good 
conduct  from  their  masters  after  ten  years'  service, 
and  no  one  to  receive  more  than  10  /.  a  year,  how 
much  less  being  in  the  discretion  of  the  trustees. 
There  are  several  gifts  in  the  cases  referred  to,  which 
have  been  supported  by  the  Court  below  as  well 
as  by  this  House,  though  considerably  less  precise 
and  definite  than  this.  Nor  does  the  word  '^  recom- 
mend" indicate  here  a  mere  suggestion  or  advice.  It 
must  be  taken  as  imperative.  The  disponer  first,  it 
is  true,  gives  the  trustees  a  full  discretion,  but  he  then 
proceeds  to  specify  and  provide  for  two  events,  the 
one  that  of  the  residue  exceeding  600  /.,  and  the  other 
that  of  its  falling  below  600  /,  In  the  former  event 
he  specifies,  under  the  form  of  recommending,  the 
support  of  old  servants ;  in  the  latter  event  he  leaves 
the  trustees  to  distribute  to  such  charitable  or  benevo- 
lent purposes  as  they  may  think  proper.  Supposing 
therefore  that  any  doubt  could  have  arisen  whether 
"  recommend "  was  imperative  or  not,  had  it  merely 
.oUowed  the  first  general  words  (though  I  do  not  at  all 
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Wmiams  v.  Kershaw. — At  the  Rolls,  July  13,  and  Decem- 
ber 11,  1835. 

A  direction  by  a  testator  to  his  trustees  to  apply  the  residue  of  his  personal 
estate  to  and  for  such  benevolent,  charitable,  and  religious  purposes  as 
they  in  their  discretion  should  think  most  advantageous  and  beneficial, 
and  for  no  other  use,  intent,  or  purpose,  held  void  for  uncertainty. 

William  Buswell,   by  his  will,  devised  certain  freehold 
estates  to  trustees  to  sell,  and  directed  them  to  carry  the 


V. 
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think  it  would  in  that  case  have  been  otherwise  than  J  837. 
imperative),  the  addition  of  the  third  clause  removes  miller 
all  doubt,  and  shows  that  the  discretion  only  is  vested 
where  the  sum  falls  short  of  600  /.  That  there  can 
be  no  difficulty  in  superintending  the  administration 
of  this  fund,  I  take  it  to  be  quite  clear.  The  cases 
referred  to  before,  and  also  the  case  of  Cowan's 
Hospital  (/>),  prove  incontestably  that  persons  having 
an  interest  in  a  charity  are  entitled  to  put  the  powers 
of  the  Court  in  motion  with  respect  to  its  manage- 
ment, and  I  take  it  to  be  equally  clear  that  the  next 
of  kin  of  the  founder  may  pursue  the  same  course. 

The  decree  appealed  from  must  therefore  be  affirmed ; 
but  as  whatever  doubt  may  be  thought  to  exist  in  the 
case  has  been  occasioned  by  the  terms  of  the  deed, 
and  more  especially  considering  that  this  is  a  case  of 
a  fund  gi%en  to  a  charity  by  a  person  who  appears 
not  to  have  been  at  all  sure, — probably  who  did  not 
suppose  that  it  would  turn  out  to  be  anything  like  so 
considerable  as  it  has  done,  for  he  speaks  of  its  ex- 
ceeding 600  /.,  or  falling  short  of  600  /.,  and  it  turned 
out  to  be  12,000  /., — I  am  of  opinion  that  the  whole 
of  all  parties'  costs,  both  below  and  here,  should  be 
borne  by  the  estate. 

(p)  4  Shaw  &  D.  376. 
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1835.  proceeds  of  the  sale,  together  with  the  proceeds  of  oth^r  pro^ 
perty  in  the  will  mentioned,  to  the  fund  of  his  personal  estate, 
for  the  purposes  of  the  will.  The  testator  then  gave  pecuniary 
Kershaw,  legacies  to  several  charitable  and  religious  bodies,  including 
the  Bristol  Education  Society,  the  Baptist  Missionary 
Society,  &c.  He  then  gave  all  his  personal  estate  to  his 
trustees  to  pay  his  debts  and  legacies  before  given,  and  as 
to  the  residue,  he  gave  several  sums  thereof  in  legacies  to 
individuals,  and  for  various  purposes,  and  then  proceeded 
thus :  ''  And  as  to  the  surplus  and  ultimate  residue  of  my 
residuary  personal  estate,  upon  trust,  that  they  the  said 
J.  Kershaw,  E.  Leader,  and  E.  Nicholson,  and  the  survivor  of 
them,  a^nd  the  executors  or  administrators  of  such  survivor, 
shall  and  do  place  out  and  invest  the  same  in  the  public 
funds,  or  upon  real  or  government  securities  in  England^  and 
from  time  to  time  transpose,  alter  and  vary  such  securities  as 
they  or  he  in  their  or  his  discretion  shall  think  fit,  and  do 
and  shall  stand  possessed  thereof,  and  of  the  securities  where, 
on  the  same  shall  be  placed  out  and  invested,  and  the 
interest  and  dividends  thereof,  intrust,  out  of  the  said  interest 
and  dividends  to  pay  unto  B.  S.  the  weekly  sum  of  nine  shil- 
lings; and  I  direct  my  said  trustees  from  time  to  time,  to 
apply  the  residue  of  the  said  dividends,  interest  and  annual 
produce  to  and  for  such  benevolent,  charitable  and  religious 
purposes,  as  they  in  their  discretion  shall  think  most  advan- 
tageous  and  beneficial,  and  to  and  for  no  other  use,  trust, 
interest,  or  purpose  whatsoever,^' 

In  a  suit  for  the  administration  of  the  testator's  estate,  one 
question  was,  whether  this  bequest  of  the  ultimate  residue 
was  void  for  uncertainty,  and  it  was  argued  by  several 
counsel. 

The  Master  of  the  Rolls,  after  taking  time  to  consider  that 
and  other  questions  in  the  cause,  gave  his  judgment  on  the 
point  to  this  efiect: — As  to  the  first  question,  the  first  matter  to 
be  inquired  into,  is  what  the  testator  meant  by  those  expres- 
sions. He  had  before  given  legacies  for  education,  for  the  Bap- 
tist  Missionary  Society,  for  the  poor  generally,  for  dissenting 
ministers,  and  for  a  village  school,  which  bequests  included, 
in  the  ordinary  acceptation  of  the  terms^  objects  benevolent. 
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charitable  and  religious.  It  was  ai^ed,  in  order  to  prove  the  1 335. 
gift  to  be  good,  that  the  terms  must  be  taken  conjointly; 
if  so,  every  application  must  be  to  a  religious  purpose,  which 
would,  no  doubt,  be  benevolent,  and,  in  a  legal  sense,  cha-  Kershaw. 
ritable;  but  the  question  is,  did  the  testator  so  consider  it? 
Did  he  mean  that  there  should  be  no  application  of  any  part 
of  the  residuary  fund  except  to  religious  purposes?  Such 
does  not  appear  to  me  to  be  his  intention ;  he  intended  to 
restrain  the  discretion  of  the  trustees,  only  within  the  limits 
of  what  was  benevolent,  or  charitable,  or  religious.  If  this 
be  the  right  construction,  then  the  question  is,  what  the  deci- 
sions have  ascertained  to  be  the  rule  on  this  subject.''  The 
Master  of  the  Rolls,  after  referring  with  approbation  to  the 
doctrine  laid  down  by  Lord  Eldon  in  Morice  v.  The  Bishop 
of  Durham  (a),  by  Sir  WtUiam  Grant,  in  that  case,  and  in 
James  v.  Jllen  (&),  and  Waldo  v.  Caley  (c),  by  Sir  Thomas 
Plumer  in  Ommany  v.  Butchered),  and  by  Sir  John  Leach  in 
Vezey  v.  Iiainson{e),  but  more  particularly  relying  on  the  two 
first,  and  on  Ommany  v.  Btttcher,  said,  he  was  of  opinion  that 
these  gifts  could  not  take  effect,  and  the  ultimate  residue 
was  undisposed  of. 


(a)  10  Ves.  521.  (d)  Turn.  &  Russ.  260. 

3  Meriv.  17.  (e)  1  Sim.  &  Stu.  69. 

16  Ves.  S06. 


(a) 
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APPEAL 

June  19y  IS. 
J»*yl^-  FROM   THE   COURT   OP   CHANCERY. 

Richard  Evans  and  Others       ...     Appellants. 

Thomas  Shaw  Hellier  -----     Respondent. 

AecumuUuum.  A  testator  devised  his  freehold  and  copyhold  estates,  charged 
Devise.  ^j^jj  annuities  for  his  sods  and  daughter,  upon  trust,  tp 

invest  and  accumulate  the  surplus  produce  thereof  for  the 
benefit  of  his  grandchildren,  until  the  youngest  should  attain 
twenty-one,  when  the  accumulations  were  to  be  divided 
among  such  of  them  as  should  be  then  living;  and  he 
directed  that  in  case  any  of  his  sons  and  daughter  should 
be  living  after  the  youngest  of  his  grandchildren  should 
have  attained  twenty-one,  the  residue  of  the  said  rents  and 
profits  should  be  further  accumulated,  and  such  accumu- 
lation divided  among  his  grandchildren,  who  should  be 
living  at  the  death  of  the  survivor  of  his  sons  and  daughter; 
and  charged,  as  aforesaid,  he  directed  that  after  the  death 
of  such  survivor  his  said  estates  should  stand  charged  for 
twenty  years  with  the  payment  of  two  third  parts  of  the 
clear  produce  of  them,  in  equal  proportions  of  so  much 
money  as  would  in  fifteen  years  make  30,000/.,  which  sum, 
with  the  interest  thereof,  he  directed  should  be  equally 
divided  among  all  his  grandchildren  who  should  live  to 
attain  the  age  of  twenty-one,  their  executors  or  admini- 
strators. The  testator  died  in  1812,  leaving  ten  grandchil- 
dren, nine  of  them  children  of  one  of  the  annuitants.  All 
of  them  Uved  to  attain  twenty-one,  the  youngest  having 
attained  that  age  in  1830.  The  last  survivor  of  the  testa- 
tor's sons  and  daughter  died  in  1831. 
Held,  that  the  charge  of  two-thirds  of  the  produce  of  the 
estates  was  a  provision  for  accumulation,  within  the  Act 


ON  APPEALS  AND  WRITS  OF  ERROR.  115 


39  8c  40  Geo.  3,  c.  98,  and  therefore  void,  so  far  as  it         1837. 
extended  to  any  period  after  the  expiration  of  21  years 
from  the  testator's  death. 


Evans 

V. 

Hellieb. 


1  HE  Rev.  Thomas  Shaw  Hellier^  clerk,  by  his  will, 
dated  the  4th  of  July  1812,  devised  all  his  freehold 
and  copyhold  estates  to  trustees,  upon  trust,  to  pay 
out  of  the  rents  and  profits  thereof  to  his  son,  James 
ShaWf  400  /  a  year  during  his  life ;  to  his  son,  Theo- 
philus  ShaWf  100 /.  a  year  during  his  life,  and  to  his 
daughter  Mart/,  the  wife  of  the  Rev.  Richard  Yates, 
100  l.  a  year  during  her  life,  for  her  separate  use :  and 
he  declared  that  no  legatee  therein  mentioned,  who 
should  become  entitled  to  any  annual  payment  by  virtue 
of  his  will,  or  of  the  accumulations  therein  mentioned, 
should  receive  or  be  paid  the  same  or  any  part  thereof 
by  anticipation,  and  he  directed  that  if  any  person  or 
persons  who  should  become  so  entitled  to  any  bene- 
ficial interest  under  his  will,  should  at  any  time  sell, 
mortgage,  or  assign  their,  his,  or  her  estate  or  interest, 
or  any  part  thereof,  before  the  same  should  become  ' 
due  and  payable,  every  such  sale,  mortgage,  or  assign- 
ment should  be  null  and  void.  After  other  directions 
the  testator  proceeded  as  follows  : 

**  I  will  and  direct  that  my  said  trustees,  and 
the  survivors  of  them,  his  heirs  and  assigns,  shall 
from  time  to  time  lay  out  and  invest  the  surplus  of 
the  said  rents  and  profits,  and  also  the  profits  of  the 
coal  mines  and  ironstone  at  Netherton  and  elsewhere, 
and  the  dividends,  interest,  and  produce  thereof,  in 
government  or  on  real  securities,  in  their  or  his  own 
names  or  name,  in  order  that  the  same  may  accumu- 
late for  the  benefit  of  my  grandchildren  now  bom  and 
at  school,  or  resident  at  my  house  called  Woodhouse, 
in  the  parish  of  Wbmboumy  and  who  bear  the  several 
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1837.  names  of  Elizabeth  Shawj  Parthenia  Shaw,  Mary 
Shaw^  Thomas  Shaw,  Ann  Shaw,  Sarah  Shaw,  James 
Shaw,  Samuel  Shaw,  and  Emma  Shaw,  and  Thomas 
Shaw,  now  resident  with  his  mother  at  Oxford,  or  at 
any  time  hereafter  to  be  bom,  until  the  youngest 
grandchild  shall  attain  his  or  her  age  of  twenty-one 
years ;  at  which  time  I  will  and  direct  that  my  said 
trustees  or  trustee  for  the  time  being  do  and  shall 
divide  and  pay  to  and  among  all  such  of  the  said 
children,  my  said  grandchildren,  as  shall  then  be 
living,  the  said  accumulations,  in  equal  shares  and 
proportions;  and  in  case  any  or  either  of  my  said 
sons  and  daughter  shall  happen  to  die  before  the  time 
that  my  youngest  grandchild  shall  attain  his  or  her 
age  of  twenty-one  years,  leaving  any  child  or  children, 
then  I  will  and  direct  that  a  like  annual  sum  as  the 
parent  of  such  child  would  be  entitled  to  receive,  had 
he  or  she  been  li\'ing,  shall  be  applied  and  paid  by  my 
said  trustees  or  trustee  for  the  time  being  for  and 
towards  the  maintenance  and  education  of  such  re- 
spective children  or  child,  in  equal  shares  and  propor- 
tions ;  and  if  but  one  such  child,  then  the  whole  of 
each  parent's  annual  sum  to  and  for  the  use  of  such 
child ;  and  if  either  of  them  my  said  sons  or  daughter 
happen  to  die  without  leaving  any  children  or  child 
him  or  her  surviving,  then  the  annual  sum  hereby 
directed  to  be  paid  to  him  or  her  shall  become  and  be 
a  part  of  the  said  accumulations:  and  I  will  and 
direct  that  such  said  annual  sum  shall  be  paid  to  the 
respective  children  or  child  of  such  of  them  my  said 
sons  or  daughter  as  may  happen  to  die  in  the  lifetime 
of  the  survivors  of  them  my  said  sons  and  daughter, 
until  the  decease  of  my  said  sons  and  daughter. 

"  And  I  will  and  direct  that  the  residue  of  the  said 
rents  and  profits  of  my  said  estates  shall  be  further 


ON  APPEALS  AND. WRITS  OF  ERROR  117 

accumulated,  in  case  any  of  them  my  said  sons  or  1837. 
daughter  shall  happen  to  be  living  after  the  youngest 
of  my  grandchildren  shall  have  attained  his  or  her  age 
of  twenty-one  years;  and  that  such  last-mentioned 
accumulation  shall  be  divided  and  paid  to  such  and 
every  of  my  grandchildren  which  shall  be  living  at 
the  death  of  the  survivor  of  them  my  said  sons  and 
daughter,  in  equal  shares  and  proportions ;  and  if  but 
one  such  grandchild,  then  the  whole  of  such  last- 
mentioned  accumulations  shall  be  paid  to  such  only 
grandchild,  his  or  her  executors,  administrators,  or 
assigns." 

(The  testator  then  gave  a  power  to  the  trustees  to 
grant  leases,  and  afterwards  proceeded  in  the  follow- 
ing words,  which  give  rise  to  the  present  appeal : ) 

"  And  I  do  hereby  (subject  and  chargeable  as 
aforesaid)  will  and  direct  that,  from  and  immediately 
after  the  decease  of  the  survivor  of  them  my  said  sons 
and  daughter,  the  whole  of  my  said  freehold  and  copy- 
hold estates  shall  stand  and  be  charged  for  twenty 
years  with  the  payment  of  two  third  parts  of  the  clear 
produce  of  my  said  freehold  and  copyhold  estates,  in 
equal  shares  and  proportions  of  so  much  money  as 
will  m  ff  teen  years  make  in  the  whole  30,000/.;  and 
which  said  sum,  with  the  interest  and  produce  thereof, 
I  will  and  direct  shall  be  equally  divided  between  and 
among  all  my  grandchildren  who  shall  live  to  attain 
the  said  age  of  twenty-one  years,  their  executors  or 
administrators,  in  equal  shares  and  proportions ;  and 
if  there  shall  happen  to  be  but  one  such  younger 
grandchild,  then  the  whole  of  the  said  sum  shall  be 
paid  to  such  one  younger  grandchild." 

And,  charged  and  chargeable  as  aforesaid,  the  tes- 
tator devised  all  his  freehold  and  copyhold  estates  to 
the  Respondent  Thomasy  the  eldest  son  of  his  (the  tes- 
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1837.       tator's)  said  son  Jamesj  and  the  heirs  of  his  body,  with 
remainders  over. 

The  testator  by  a  codicil,  dated  the  7th  of  July  1812, 
directed  that  the  whole  of  the  legacies  and  accumula- 
tions by  his  will  given  to  the  female  children  of  his  said 
sons  and  daughter,  should  be  for  their  respective  sepa- 
rate use ;  and  in  case  of  the  death  of  any  of  his  legatees, 
before  becoming  entitled  to  receive  his  or  her  legacy, 
leaving  lawful  children  or  a  child  surviving,  then  he 
directed  that  such  deceased  legatee's  share  and  all  ac- 
cumulations, benefit  and  advantage  thereof,  should  be 
paid  to  the  children  or  child  of  such  deceased  legatee* 
And  he  gave  all  the  residue  of  his  personal  estate  to 
the  trustees  and  executors,  in  trust,  to  apply  the  same 
in  pa3rment  of  his  debts,  and  of  the  accumulations  of 
the  fund  mentioned  in  his  will. 

The  testator  died  on  the  lOth  of  July  1812,  leaving 
the  two  sons  and  daughter  mentioned  in  his  will,  his 
only  children  ;  and  also  the  ten  grandchildren  therein 
named,  nine  of  whom  were  the  children  of  his  son 
James  Shaw  (who  afterwards  took  the  additional  name 
of  Hellier)j  and  the  tenth  was  the  child  of  another 
son,  who  was  dead  when  the  will  was  made.  No 
grandchild  was  bom  after  the  date  of  the  will.  In 
July  1814,  the  original  bill  in  this  cause  was  filed  by 
Elizabeth  ShaWj  the  eldest  grandchild,  who  had  at- 
tained her  age  of  twenty-one  at  the  date  of  the  will, 
and  by  the  other  eight  children  of  James  ShaWj  then 
all  infants,  by  Theophilus  ShaWj  their  uncle  and  next 
friend,  and  by  the  said  Theophilus  Shaw  and  Mrs. 
Yates  and  her  husband,  against  the  trustees  and  exe- 
cutors (the  father  of  the  infant  Plaintiffs  being  one 
of  them),  and  against  the  said  Thomas  Shaw^  son  of 
the  testator's  deceased  son.  Several  bills  of  revivor 
and  supplement  were  afterwards  filed  in  consequence 
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of  the  deaths  and  marriages  of  parties.  The  ten  grand-  ^  ^837. 
children  lived  to  attain  their  ages  of  twenty-one,  the 
youngest  of  them  having  attained  that  age  on  the 
31st  of  August  1830,  whereupon  the  accumulations 
directed  by  the  first  above  cited  clause  of  the  will 
became  distributable.  Upon  the  death  of  Mrs.  Yates^ 
the  last  surviving  child  of  the  tesl^tor,  in  September 
1831,  a  question  arose  for  the  first  time,  as  to  the  legal 
operation  of  the  third  clause.  The  Vice- Chancellor^  by 
a  decree  made  on  further  directions,  and  bearing  date 
the  2d  of  June  1832,  declared,  among  other  things, 
that  the  gift  of  30,000 1  in  that  clause  mentioned,  was 
a  valid  charge  on  the  estates  and  premises  comprised 
in  the  will,  and  that  the  grandchildren  of  the  testator 
who  lived  to  attain  their  respective  ages  of  twenty-one 
years,  were  entitled  to  the  said  sum  of  30,000  /.,  to  be 
raised  in  twenty  years,  to  be  computed  from  the  day 
of  the  death  of  Mrs.  Yatesy  out  of  the  two  third  parts 
of  the  rents  and  profits  of  the  freehold  and  copyhold 
estates,  in  equal  shares  and  proportions,  by  annual 
payments  of  1,500  Z.,  to  be  deducted  out  of  the  rents 
and  profits  of  the  said  estates. 

From  that  part  of  his  Honor's  decree  the  present 
Respondent,  who  is  the  devisee  of  the  estates,  appealed 
to  the  Lord  Chancellor.  Lord  Brougham^  who  then 
held  the  Great  Seal,  heard  the  appeal,  and  it  was 
afterwards  reheard  by  the  Lords  Commissioners,  who, 
by  a  decree  bearing  date  the  27th  of  February  1836, 
reversed  the  Vice-chancellor's  decree,  and  declared 
that  the  devise  contained  in  the  will  of  the  testator, 
by  which  he  directed  that,  immediately  after  the  de- 
cease of  the  survivor  of  his  sons  and  daughter,  the 
whole  of  his  freehold  and  copyhold  estates  should 
stand  charged  for  twenty  years  with  the  payment  of 
two  third  parts  of  their  clear  produce,  in  equal  pro- 
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J^37^      portions,  of  so  much  money  as  would  in  fifteen  years 
Evans       make  30,000  /.,  was  null  and  void,  as  far  as  the  same 

Hklliir  extended  to  any  period  after  the  expiration  of  twenty- 
one  years  from  the  death  of  the  testator ;  but  that  the 
same  was  good  from  the  period  which  elapsed  between 
the  death  of  the  survivor  of  the  testator's  sons  and 
daughter  and  the  expiration  of  such  period  of  twenty- 
one  years.  And  it  appearing  that  the  period  of  twenty- 
one  years  from  the  death  of  the  testator  expired  on 
the  10th  of  July  1833,  their  Lordships  declared,  that 
his  several  grandchildren,  who  lived  to  attain  their 
respective  ages  of  twenty-one,  were  entitled  to  such 
proportion  of  30,000  Z.  out  of  the  clear  produce  of  the 
said  estates  as,  supposing  that  sum  to  have  been  raised 
out  of  two  third  parts  of  such  clear  produce  in  fifteen 
years,  would  be  the  proportion  to  be  raised  in  the 
period  between  the  18th  of  September  1831,  the  time 
of  the  death  of  Mary  Yates,  and  the  10th  of  July  1838, 
the  time  of  the  expiration  of  the  twenty-one  years  from 
the  death  of  the  testator,  &c.  {a). 

The  present  appeal  is  against  that  decree.  The 
Appellants  are  the  testator's  surviving  grandchildren 
(except  the  Respondent),  and  the  husbands  of  some  of 
them,  and  the  son  of  one  who  is  dead. 

Mr.  Knight  and  Mr.  Wigram  (Mr.  Bethel  was  with 
them),  for  the  Appellants  : — 

The  gift  of  30,000  /.,  in  the  third  clause  of  the  will, 
was  a  valid  charge  upon  the  testator's  freehold  and 
copyhold  estates,  and  not  a  trust  or  direction  for  ac- 
cumulation within  the  Act  of  39  &  40  Geo.  3.  c.  98  (6). 

id)   The  case  before  the   Lords  Commissioners   is  reported, 
1  Myl.  &  C.  135,  by  the  name  of  Shato  v.  Rhodes. 

(6)  By  the  first  section  it  is  enacted,  "  That  no  person  or  per- 
sons iihall|  afler  the  passing  of  this  Act,  by  any  deed  or  deeds. 
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The  validity  of  the  first  and  second  clauses,  expressed  1837. 
to  be  for  accumulation  of  rents  and  profits  for  the 
grandchildren,  was  not  questioned.  The  devise  in 
the  third  clause  was  not  for  accumulation,  expressed 
or  implied,  but  it  was  substantially  a  gift  in  re- 
mainder, expectant  on  the  decease  of  the  survivor  of 
the  testator's  sons  and  daughter,  of  two-thirds  of  the 
rents  and  profits  of  his  estates  (not  exceeding  30,000/.) 
for  twenty  years,  unto  such  of  his  grandchildren  as 
should  attain  the  age  of  twenty-one  years,  as  tenants 
in  common ;  and  such  devise  or  gift  was  valid  in 
law.  The  estates  charged  with  and  subject  to  that 
gift  were  devised  in  strict  settlement,  one  of  the  grand- 
surrender  or  surrenders,  will,  codicil,  or  otherwise  soever,  settle  or 
dispose  of  any  real  or  personal  property,  so  and  in  such  manner 
that  the  rents,  issues,  profits  or  produce  thereof,  shall  be  wholly  or 
partially  accumulated  for  any  longer  term  than  the  life  or  lives  of 
any  such  grantor  or  grantors,  settlor  or  settlors,  or  the  term  of 
31  years  from  the  death  of  any  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority  or  respective  minorities  of  any  per* 
son,  who  shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the 
death  of  such  grantor,  devisor  or  testator,  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons,  who  under 
the  uses  or  trusts  of  the  deed,  surrender,  will  or  other  assurances, 
directing  such  accumulations,  would,  for  the  time  being,  if  of  full 
age,  be  entitled  unto  the  rents,  issues  and  profits,  or  the  interest, 
dividends,  or  annual  produce  so  directed  to  be  accumulated  ;  and 
in  every  case  where  any  accumulations  shall  be  directed,  otherwise 
than  as  aforesaid,  such  direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits  and  produce  of  such  property,  so  directed  to 
be  accumulated  shall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  this  Act,  go  to  and  be 
received  by  such  person  or  persons  as  would  have  been  entitled 
thereto,  if  such  accumulations  had  not  been  directed.'* 

Second  Section.  *'  Provided  always,  and  be  it  enacted,  that  no- 
thing in  this  Act  contained  shall  extend  to  any  provision  for  pay- 
ment of  debts  of  any  grantor,  settlor  or  devisor,  or  other  person  or 
persons,  or  to  any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settlor  or  devisor,  or  any  child  or  children 
of  any  person  taking  any  interest  under  any  such  conveyance,  set- 
tlement or  devise,  or  to  any  direction  touching  the  produce  of 
timber  or  wood  upon  any  lands  or  tenements,  but  that  all  such 
provisions  shall  and  may  be  made  and  given  as  if  this  Act  had  not 
passed.*' 
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1837.       children  being  the  devisee.     The  youngest  of  them 
\y\^^      attained  the  age  of  twenty -one  in  1830 ;  the  last  sur- 
«•  vivor  of  testator's  children  died  in  1831,  both  events 

happening  within  twenty-one  years  from  the  death  of 
the  testator.  Both  the  Courts  below  agreed,  that  so 
far  the  devise  was  good,  but  they  diflfered  as  to  the 
validity  of  the  charge  after  the  expiration  of  twenty- 
one  years  from  the  testator's  death.  The  testator's 
object  in  throwing  that  charge  over  so  large  a  portion 
of  time,  and  not  directing  it  to  be  raised  out  of  the 
estates  at  once  was,  that  the  estates  might  pay  it 
gradually,  leaving  sufficient  in  the  meantime  for  the 
other  purposes  of  the  will. 

According  to  the  true  construction  of  the  devise,  the 
testator's  grandchildren,  as  and  when  they  respec- 
tively attained  the  age  of  twenty-one  years,  took  vested 
interests  in  their  respective  shares,  and  were  entitled 
immediately  on  the  decease  of  the  survivor  of  the  tes- 
tator's sons  and  daughter,  or  so  soon  after  as  they 
attained  majority,  to  receive  annually  their  respective 
shares  of  so  much  of  the  rents  and  profits  of  the 
estates  as  were  applicable  de  anno  in  annum  to  the 
raising  of  the  30,000  /.  The  words,  "  with  the  interest 
and  produce  thereof,"  must  be  held  to  refer  to  the  case 
of  an  investment  of  the  shares  of  such,  if  any,  of  the 
grandchildren  as  might  not  be  of  the  age  of  twenty- 
one  years  when  the  gift  began  to  take  effiect.  To 
make  the  charge  an  accumulation  within  the  Thelltison 
Act,  there  must  be  a  concurrence  of  two  things,  viz., 
a  direction  for  accumulation,  and  a  postponement  of 
the  beneficial  enjoyment  of  the  estates.  The  mischief 
contemplated  by  the  Act  could  not  arise  here,  for  one 
of  the  parties  to  participate  in  the  gift  charged  on  the 
estates,  was  the  same  who  was  to  take  the  estates  sub- 
ject to  the  gift.     He  on  attaining  his  age  of  twenty- 
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one,  took  a  vested  interest  in  the  charge,  and  he  might       i837. 
then  release  it  or  eive  it  to  his  executors.    If  accumu-      "tT^ 

^      ^  ^  Evans 

lation  were  directed,  it  would  be  ineffectual,  as  there  _  v. 
was  no  postponement  of  the  beneficial  enjoyment.  It 
was  evident,  from  the  two  first  clauses,  that  the  testa- 
tor knew  what  accumulation  meant ;  he  used  the 
word  in  them,  and  omitting  it  in  this  clause,  in  which 
he  created  ^  charge  on  his  estates. 

The  devise  in  question  not  containing  any  direction 
for  accumulation,  the  Courts  ought  not  to  construe 
the  words  so  as  to  impute  to  the  testator  an  intention 
contrary  to  law.  The  way  in  which  Lord  Chancellor 
Brougham  put  the  matter  was  quite  unanswerable. 
His  Lordship  said  (c),  "  there  is  in  substance  a  charge 
made  of  two- thirds  of  the  net  profits  for  twenty  years, 
to  secure  the  payment  of  30,000  /.  within  fifteen  years; 
and — ^in  case  it  should  not  be  so  paid,  with  payment 
of  interest  of  so  much  as  should  remain  unpaid — that 
the  beneficial  interest  of  the  legatees  would  become 
vested  immediately  upon  the  death  of  the  surviving 
son  or  daughter,  provided  the  youngest  grandchild 
had  then  attained  twenty-one;  and  if  such  grand- 
child had  not  attained  twenty-one,  immediately  upon 
the  happening  of  that  event;  fipom  which  time  the 
produce  of  two-thirds  of  the  estate  would  be  receiv- 
able by  the  legatees  until  the  sum  specified  should  be 
raised,  and,  consequently,  that  no  accumulation  be- 
yond the  legal  period  is  directed."  The  will  did  not 
contain  any  directions  for  the  investment  of  the  sums 
with  which  the  rents  and  profits  of  the  testator's  estates 
were  charged,  nor  for  the  application  of  the  dividends 
of  any  investment  which  might  happen  to  be  made  of 
any  such  sums ;  and  such  directions  ought  not  to  be 

(c)  1  Myl.  &  C.  139* 
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'  j^7.  implied,  as  such  an  implication  would  exonerate  the 
devised  estates  from  so  much  of  the  30,000/.  charged 
on  them  as  the  accumulated  dividends  of  the  sums  from 
time  to  time  invested  would  amount  to,  and  might 
prejudicially  affect  the  security  of  the  legatees. 

If  the  Thelluson  Act  had  not  passed  there  would 
be  no  illegality  in  this  accumulation — taking  it  to  be 
accumulation.  The  Act,  therefore,  aided  the  con- 
struction of  the  will — it  prohibited  accumulation  ;  but 
this  was  not  accumulation.  The  estate  was  to  bear 
30,000  /.,  payable  by  instalments,  each  not  exceeding 
2,000  /.  a  year.  Sir  W.  Grant,  in  Longdon  v.  Sm- 
son  (d)  says,  "  Suppose,  instead  of  a  life,  with  regard 
to  which  there  might  be  some  uncertainty,  the  tes- 
tator  had  said,  the  accumulation  should  continue 
24  years,  it  would  be  good  for  21  years.*'  A  direc- 
tion to  accumulate  would  not  avoid  the  whole  charge. 
In  a  case  like  this,  it  was  the  event  that  decided 
everything;  the  main  distinction  between  executory 
devises  and  accumulations  under  a  will  was,  that  the 
event  alone  decided  the  legality  of  the  accumulations. 
It  might  be  argued  again,  as  it  was  in  the  Court 
below,  that  some  of  the  grandchildren,  being  mar- 
ried women,  were  restrained  by  the  will  from  antici- 
pating their  portions.  But  this  accumulation,  arising 
out  of  rents  of  freehold  and  copyhold  estates,  might 
be  alienated,  and  therefore  anticipated  by  fine,  &c. 

But  if  the  devise  in  question  should  be  held  to 
amount  to  a  trust  or  direction  for  accumulation  within 
the  meaning  of  the  statute,  it  was  then  submitted  that 
this  case  was  within  the  proviso  or  exception  of  the 
second  section.  The  parent  of  nine  of  the  grand- 
children took  an  interest  under  the  will  in  the  estates 

(rf)  1*2  Ves.  ayj. 
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to  the  extent  of  400/.  a  year.     The  charge  was,  in  iss?. 

eflFect,  a  provision  in  the  way  of  portions  for  younger  ' — — ' 

children.     One  of  the  reasons  for  which  Lord  Com-  ^v.*** 

missioner  Bosanquet  held  this  provision  not  to   be  ^*^^'*** 
within  the  second  section  was,  that  two  of  the  grand- 
children were  illegitimate  (e).    That  was  not  the  fact, 
and  it  was  not  so  stated  in  the  pleadings. 

Mr.  Pemberton  and  Sir  W.  W.  Follett  (Mr.  Faber 
was  with  them),  for  the  Respondent : — 

It  was  hardly  possible  for  any  one  reading  the  clause 
in  question,  in  connexion  with  the  two  preceding 
clauses  for  accumulation,  to  doubt  that  it  was  the  tes- 
tator's object  to  direct  by  this  third  clause  a  further 
accumulation  for  the  grandchildren,  to  be  divided 
among  them  in  equal  shares  and  proportions.  What 
was  to  be  so  divided  ?  Not  the  rents  and  profits  of  the 
estates  de  anno  in  annum^  but  the  accumulated  sum  of 
30,000  /.  The  direction  was  in  clear  terms,  that  the 
testator's  freehold  and  copyhold  estates,  immediately 
after  the  death  of  the  survivor  of  his  sons  and  daughter, 
should  stand  charged  for  twenty-one  years  with  the 
payment  of  two-thirds  of  the  clear  produce.  That 
was  unquestionably  a  trust  for  the  accumulation  of 
rents  and  profits  within  the  meaning  of  the  Thelhison 
Act,  the  object  of  which  was  '^to  restrain  all  trusts 
and  directions  in  deeds  or  wills,  whereby  the  profits  or 
produce  of  real  and  personal  estate  shall  be  accumu- 
lated, and  the  beneficial  enjoyment^  thereof  post- 
poned beyond  the  time  therein  limited."  It  was  not 
material  whether  the  word  "  accumulation"  was  used 
or  not,  when  it  was  evident  that  accumulation  was 
what  was  meant:  nor  was  it  necessary  to  show  a 
concurrence   of    a    direction   for  accumulation   and 

(f)  1  Myl.  k  C.  159. 
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1837.  a  postponement  of  the  beneficial  enjoyment;  it  was 
EvAMs  quite  sufficient  if  the  enjoyment  of  the  annual  income 
was  postponed  for  the  purpose  of  accumulation ;  if  a 
gross  sum  was  to  be  raised  by  adding  one  year's  rent 
of  the  estates  to  another,  with  or  without  interest, 
that  was  accumulation  within  the  Act.  To  say  that 
the  grandchildren's  shares  might  be  alienated  or  other- 
wise disposed  of,  as  soon  as  vested,  did  not  show  that 
this  charge  was  not  meant  to  be  accumulation.  If  the 
direction  to  accumulate  was  void,  there  was  no  gift 
to  the  grandchildren,  and  therefore  nothing  vested  in 
them,  as  the  gift  was  of  the  accumulation,  and  the 
fund  thus  accumulated  belonged  to  the  devisee  of  the 
estates. 

It  was  certainly  stated  in  argument  in  the  Court 
below,  without  contradiction,  that  two  of  the  grand- 
children were  illegitimate,  but  whether  that  was  so  or 
not  was  quite  immaterial  to  the  construction  of  that 
clause.  To  adopt  the  construction  put  by  the  Appel- 
lants on  the  exception  in  the  2d  clause  of  the  Act, 
would  be  a  fraud  on  it ;  for  that  exception  applied  to 
the  postponement  of  the  estate  of  the  devisee,  for  the 
purpose  of  giving  benefits  to  the  devisee's  children, 
which  was  not  this  case.  The  meaning  of  the  excep- 
tion was,  that  if  the  parents  of  the  children  took  an 
interest  in  the  estates  out  of  which  the  accumulations 
arose,  then  such  accumulations  would  be  protected. 
But  such  interest  of  the  parents  was  not  to  consist  of 
a  mere  legacy  of  small  amount ;  the  words  were,  "  any 
interest  under  any  such  conveyance,  settlement,  or 
devise."  The  Legislature  could  not  have  meant,  that 
if  the  parent  took  a  legacy  of  a  horse  or  1  L  under 
the  will,  that  was  such  an  interest  in  the  estates  as 
would  bring  the  charge  within  the  exception  of  the 
Act. — [Lord  Lyndhurst :  I  think  the  meaning  of  "  any 
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interest"  is  any  interest,  however  minute.] — The  Act  iss?. 
would  be  nugatory  if  an  interest  of  such  small  amount 
could  bring  accumulations  within  the  exception. — 
[Lord  Brougham:  Yes,  and  nugatory  also,  if  words 
in  a  will,  giving  even  6  /.  to  the  parent  during  the 
period  of  accumulation  would  have  no  effect.] — ^The 
scope  of  the  exception  was,  to  protect  portions  for 
younger  children  out  of  an  estate  devised  to  their 
parents.  But  this  charge  was  not  by  way  of  raising 
portions,  it  was  giving  the  whole  estate  to  the  children 
for  twenty-one  years  after  the  death  of  their  parents. 
The  only  cases  in  which  a  construction  was  put  on  the 
statute  were  Griffiths  \.  Vere  {f\  and  Longdon  v.  Sim-- 
^o^  {g)>  If  the  Act  had  never  passed,  there  could  be 
no  question  that  this  charge  was  for  accumulation, 
but  whether  lawful  or  not  might  be  a  question  at 
common  law.  It  was  contended  that  this  was  a  mere 
rent-charge  for  twenty  years,  payable  de  anno  in  annum. 
If  the  testator  had  meant  to  create  a  rent-charge  of  that 
sort,  nothing  would  be  simpler  than  to  state  his  inten- 
tion in  one  line.  It  was  asked,  for  whose  benefit  the 
clause  was  held  to  be  void  ?  It  was  for  the  benefit 
of  the  person  entitled  to  the  estate,  which  is  charged 
with  the  raising  of  the  accumulation. 

Mr.  Knight  replied. 

The  Lord  Chancellor^  observing  that  the  case  ap- 
peared to  present  some  difficulty  on  the  construction 
of  the  will  and  Act  of  Parliament,  moved  that  the 
consideration  of  the  case  be  adjourned,  which  was 
agreed  to. 


(/)  9  Ves.  127.  (^)  12  Ves.  395. 
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J  837.  The  Lord  Chancellor : — This  was  a  question  on  the 

*T^'  '  construction  of  a  will,  which  directed  accumulations 
V.  for  a  period  of  twenty  years  after  the  death  of  the  sur- 

vivor of  the  testator's  children.     The  question  was, 

"^  *  whether  this  direction  was  not  void  as  against  the 
statute  39  &  40  Geo.  3.  c.  98.  There  had  been  a  deci- 
sion of  the  Vice-Chancellor  J  who  did  not  think  that 
the  direction  was  void.  The  case  then  came  before 
the  Lords  Commissioners,  when  the  Great  Seal  was 
in  commission.  It  was  then  fully  argued  and  judg- 
ment given,  and  the  reasons  for  that  judgment  are 
fully  stated  in  the  report  (A).  The  arguments  here 
do  not  seem  to  me  to  have  varied  the  case,  and  the 
reasons  which  influenced  my  judgment  on  the  former 
occasion  have  not  been  shaken  by  what  I  have  since 
heard ;  I  shall  therefore  move  your  Lordships  to 
affirm  the  judgment  of  the  Court  below. 

Lord  Brougham : — When  the  cause  was  before  me,  I 
proposed  to  direct  a  case  at  law  for  the  opinion  of  the 
common  law  judges.  There  were  difficulties  in  the 
way  of  doing  that,  and  so  I  did  not  frame  the  case. 
When  I  heard  the  case  I  manifested  the  inclination 
of  my  mind,  which  was  at  that  time  in  favour  of 
the  construction  adopted  by  the  Vice- Chancellor.  I 
now  entertain  considerable  doubt  whether  this  will 
does  fall  within  the  Thelluson  Act,  but  not  enough 
to  make  me  diflfer  from  my  noble  and  learned  friend 
on  the  judgment  we  should  now  pronounce. 

The  judgment  of  the  Lords  Commissioners  was 
then  affirmed. 

(h)  I  Myl.  &C.  135. 
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APPEAL 

183T: 
March  20»  31. 

FROM   THE   COURT   OF   CHANCERY    IN    IRELAND.  ^333.    , 

August  15. 

William  Shaw      ..-.---     Appellant.       '    "*     ' 
Barry  Edward  Lawless      -     -     -    -     Respondent. 

A  testator  devised  certain  real  estates  to  trustees  for  the  use       '^^f  * 
of  W.  S.  for  life,  with  remainders  over,  and  he  directed  the    Wards  impe- 
residue  of  his  personal  estate  to  be  invested  in  the  purchase    rathe  or  re- 
of  other  real  estates.    He  gave  a  legacy  of  100  /.  to  B.  E.  L.  «"^J|J«y- 
as  a  token  of  esteem.     The  will  then  contained  this  clause : 
**  And  it  is  also  my  particular  desire  that  my  said  executors, 
whilst  acting  in  the  management  of  all  or  any  of  my  afiairs 
under  this  my  will,  as  also  my  friend  W.  S.  when  he  shall 
enter  into  the  receipt  and  perception  of  my  said  rents  of 
K.  y.  and  K.,  shall  continue  the  said  B.  E.  L.  in  the 
receipt  and  mans^ement  thereof,  and  likewise  shall  employ 
and  retain  him  in  the  receipt,  agency,  and  management  of 
the  rents  and  issues  of  such  other  lands  and  premises  as 
shall  and  may  be  purchased  and  settled  in  pursuance  of 
the   directions  hereinbefore   contained,  at  the  usual  fees 
allowed  to  agents,  he  having  acted  for  me  since  I  became 
possessed  of  said  estates  fully  to  my  satisfaction."     Held, 
by  the  House  of  Lords,  reversing  the  judgment  of  the  Court 
below,  that  these  words  did  not  create  a  trust  in  favour  of 
B.  E.  L. 

Held  also,  that,  as  this  case  might  have  been  discussed  on 
demurrer  without  any  inquiry  into  the  fitness  of  B.  E.  L. 
for  the  situation  of  agent,  the  costs  incurred  by  an  inquiry 
of  that  sort  in  the  Court  below  had  been  needlessly  in- 
curred, and  should  not  be  paid  by  B.  E.  L.  to  W.  S.,  but 
that  each  paity  should  in  that  respect  bear  his  own  costs. 

In  the  year  1818,  William  Alexander  Shaw,  a  mer- 
chant of  Dublin,  became  the  purchaser  of  the  lands  of 
Kentstown,  Veldanstown,  and  Knockirk,  in  the  county 
vol.  v.  k 
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1 838.  of  Meath,  commonly  known  by  the  name  of  the  Kents- 
Shaw  town  estate,  and  thereupon  appointed  the  Respondent 
his  land  agent  of  such  estate. 

On  the  17th  of  August  1829,  Mr.  Shaw  made  his 
will,  executed  and  attested  so  as  to  pass  freehold 
estate,  whereby,  after  reciting  that  he  was  seised  in 
fee  of  the  lands  of  Kentstown,  Veldanstown,  and 
Knockirk,  in  the  county  of  Meath,  and  was  possessed 
of  a  very  considerable  personal  property,  he  devised 
the  same  to  trustees,  to  the  use  of  his  friend  William 
Shaw  (the  Appellant),  then  aged  about  20  years,  for 
the  term  of  his  life,  without  impeachment  of  waste ; 
and  then  to  the  sons  of  the  said  William  Shaw,  in  tail, 
with  divers  remainders  over.  Then  followed  several 
pecuniary  legacies,  and  amongst  others  the  following : 
viz.  "  I  also  give  and  bequeath  unto  my  agent  and 
friend,  Barry  Edward  Lawless,  of  Harcourt-street,  in 
the  county  of  Dublin,  Esq.,  the  sum  of  100/.,  as  a 
token  of  my  esteem  for  him."  The  will  then  pro- 
ceeded as  follows  : — "  I  also  give  and  bequeath  to  the 
industrious  poor  of  ray  estate  of  Kentstown,  Veldans- 
town, and  Knockirk,  in  the  county  of  Meath,  the  sum 
of  150/.,  which  sum  I  hereby  direct  shall  be  paid  by 
my  said  executors  to  my  agent,  the  said  Barry  Edward 
Lawless,  to  be  by  him  distributed  amongst  them  in 
such  raanner,  shares,  and  proportions,  and  to  such 
objects  of  charity  residing  thereon,  as  well  as  in  the 
neighbourhood  thereof,  as  he  shall  deem  most  advisa- 
ble and  deserving  of  pecuniary  aid.  And  it  is  also 
my  particular  desire,  that  my  said  executors,  whilst 
acting  in  the  management  of  all  or  any  of  my  affairs 
under  this  my  will,  as  also  my  friend  William  Shaw, 
when  he  shall  be  entitled  to  enter  into  the  receipt  and 
perception  of  my  said  rents  of  Kentstown,  Veldans- 
town, and  Knockirk,  shall  continue  the  said  Barry 


Lawless. 


ON  APPEALS  AND  WRITS  OF  ERROR.  131 

Edward  Lawless  in  the  receipt  and  management  »8S8. 
thereof,  and  shall  likewise  employ  and  retain  him  in  g,j^^ 
the  receipt,  agency,  and  management  of  the  rents  and  ^  '^• 
issues  of  all  such  other  lands  and  premises  as  shall  or 
may  be  purchased  and  settled  in  pursuance  of  the 
directions  hereinafter  contained,  at  the  usual  fees 
allowed  to  agents,  he  having  acted  for  me  since  I 
became  possessed  of  said  estate  fully  to  my  satisfac- 
tion* I  give,  devise,  and  bequeath  to  my  said  friend 
and  agent,  Barry  Edward  Lawless,  the  sum  of  150  /. 
for  the  purpose  next  hereafter  mentioned ;  namely, 
that  he  may  be  enabled  to  purchase  and  erect  a  monu- 
mental tablet  or  slab,  containing  inscribed  thereon 
the  names  of  the  members  of  my  family  who  have 
been  interred  in  my  burial-ground  of  Kentstown,  and 
the  periods  of  their  deaths ;  and  I  desire  that  the 
said  monumental  tablet  or  slab  may  be  erected  in  the 
interior  of  the  church  in  Kentstown."  The  will  autho- 
rised the  trustees  to  receive  the  rents  during  the 
Appellant's  minority,  and  directed  them  to  invest  the 
same,  "  save  such  part  as  shall  be  applied  towards  his 
maintenance  and  education,  and  such  part  thereof  as 
shall  be  requisite  to  pay  and  satisfy  the  annuities  by 
this  my  will  charged  on  said  lands  as  aforesaid,  in 
government  securities,  and  shall  in  like  manner  from 
time  to  time  invest  the  dividends  and  interest  of  such 
securities  in  the  purchase  of  government  securities,  so 
as  that  the  whole  may  accumulate  during  the  mino- 
rity of  the  said  William  Shaw,  and  if  he  shall  live  to 
attain  the  age  of  twenty-one  years  be  vested  and  paya- 
ble to  him  on  his  attaining  that  age  ;  but  if  he  shall 
die  without  attaining  that  age,  it  is  my  will  that  such 
rent^9  and  the  accumulations  thereof,  shall  from  and 
after  his  decease  belong  to  and  be  a  part  of  my  resi- 
duary personal  estate."     The  testator  bequeathed  the 

k2 
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1 838.       residue  of  the  personal  estate  to  his  trustees,  to  invest 
g^^^       the  same  in  the  purchase  of  lands  to  be  settled  to  the 
V,  same  uses  as   the  devised   estates ;  he  also  directed 

them  how  to  lay  out  the  money  till  so  invested,  and 
declared  that  the  purchases  and  investments  made 
during  the  Appellant's  minority,  were  to  be  made  witk 
the  consent  of  a  Master  in  Chancery ;   and  after  the 
Appellant  attained  twenty-one,  the  investments  were 
to  be  made  with  his  consent  in  writing.     And  he  ap- 
pointed guardians  for  the  Appellant  during  minority. 
On  the  29th  of  October  1820,  the  testator  died, 
being  seised  of  the  estates  already  mentioned,  and  also 
possessed   of  personal   property,  principally  in  the 
funds,  amounting  to  about  90,000  L ;  and  his  execu- 
tors having  ascertained  the  residue  of  his  personal 
estate,  proceeded  in  execution  of  their  trust  to  invest 
the  same  in  the  purchase  of  real  estates,  and  pur- 
chased certain  lands   called  the  Cruisetown  estate, 
situate  also  in  the  county  of  Meath.     They  also  con- 
tinued the  Respondent  in  the  general  duties  of  land- 
agent  over  the  estate,  in  the  same  manner  as  he  had 
been  by  the  testator  in  bis  lifetime,  and  also  em- 
ployed him  as  general   law   agent  and  confidential 
solicitor  in  the  business  of  effecting  and  completing 
the   purchase  of  other  estates  in  execution  of  their 
trust. 

In  December  1829,  the  Appellant  attained  twenty- 
one,  and  in  the  summer  following,  upon  the  comple- 
tion of*  the  purchase  of  the  Cruisetown  estate,  the 
Respondent  being  about  to  enter  upon  the  duties  of 
land  agent  over  that  estate,  he  was  informed  by  the 
Appellant  that  it  was  not  his  intention  to  employ  the 
Respondent  further  as  his  land  agent  over  either 
estate,  and  that  he  had  in  fact  appointed  another 
person  to  that  employment. 
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The  Respondent,  considering  that  he  had  a  right  to  ^^ 
be  continued  in  the  agency,  or  to  a  pecuniary  com- 
pensation, did  by  a  notice  in  writing,  dated  the  21st 
of  August  1831,  represent  to  the  Appellant  in  a  formal 
manner,  the  rights  which  he  claimed  under  the  testa- 
tor's will ;  and  after  stating  that  he  was  ready  and 
willing  to  act  as  such  agent  if  permitted,  called  upon 
the  Appellant  either  to  permit  him  to  act  as  such,  or 
to  make  him  compensation. 

The  Appellant  having  declined  ta  comply  with  this 
requisition,  the  Respondent,  on  the  8th  of  September 
1831,  filed  his  bill  in  the  Court  of  Chancery  in  Ire- 
land, setting  forth  in  substance  the  several  matters 
aforesaid,  and  praying  that  the  Respondent  might  be 
declared  entitled,  according  to  the  true  construction 
of  the  will  af  William  Alexander  Shaw,  deceased,  to 
be  continued  by  the  Appellant  in  the  receipt  of  the 
rents,  &c.  of  the  lands  of  Kentstown,  Veldanstown, 
Knockirk,  and  Cruisetown,  and  of  all  or  any  lands, 
ice.,  which  might  be  thereafter  purchased  for  the  Ap- 
pellant's use  with  any  part  of  the  residue  of  the  testa- 
tor's personal  property,  pursuant  to  the  trust  for  that 
purpose  created  by  his  will,  as  land  agent  thereof, 
with  the  usual  fees  allowed  to  such  agents,  and  for 
general  relief. 

The  Appellant  put  in  his  answer,  admitting  that 
the  Respondent  had  been  employed  by  the  testator 
during  his  lifetime,  and  that  the  amount  of  fees  paya- 
ble in  respect  of  the  agency  was  properly  stated  by 
the  bill ;  but  insisted  that  the  clause  of  the  will  relied 
on,  merely  expressed  a  wish  or  desire  which  was  not 
imperative  upon  the  Appellant ;  and  that,  according 
to  the  true  construction  of  the  will,  he  was  at  liberty 
to  employ  the  Respondent  or  not,  just  as  he  might 
think  proper. 
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1 838.  This  cause  was  heard  in  1833,  before  Lord  Plunkett, 

then  Lord  Chancellor  of  Ireland,  who,  on  the  29th  of 
May,  decreed  that  the  Respondent's  bill  should  stand 
dismissed  with  costs  (a). 

The  Respondent  presented  a  petition  of  rehearing, 
in  December  1834,  to  the  Lords  Commissioners  of  the 
Great  Seal  of  Ireland,  but  the  cause  came  on  to  be 
reheard  on  the  30th  of  January  1836,  before  Sir  Edward 
Sugden,  then  Lord  Chancellor  of  Ireland,  who,  on  the 
4th  of  February  following,  reversed  the  decree  of  the 
29th  of  May  1833,  and  declared  the  Respondent  enti- 
tled to  continue  to  act  as  agent  to  the  Kentstown  and 
Cruisetown  estates ;  and  his  Lordship  decreed  that  the 
Appellant  should  permit  the  Respondent  to  act  as 
agent  of  the  estates  during  the  life  of  the  Appellant,  and 
to  retain  out  of  the  rents  thereof  the  usual  fees  payable 
to  receivers ;  and  if  the  parties  should  differ  as  to  the 
amount  of  such  receiver's  fees,  it  was  referred  to  the 
Master  to  settle  the  same ;  and  the  Respondent  was 
decreed  entitled  to  his  costs  of  the  suit,  to  be  paid  him 
by  the  Appellant,  except  the  costs  of  the  rehearing,  as 
to  which  it  was  ordered  that  each  party  should  abide 
his  own  costs  (6). 

The  Appellant  appealed  against  the  decree  thus 
made  on  the  rehearing  by  Lord  Chancellor  Sugden. 
There  had  been  a  discussion,  in  the  Court  below,  as  to 
the  Respondents  fitness  for  the  office  of  agent,  but 
that  discussion  was  not  renewed  in  this  House. 

Mr.  Pemberton  and  Mr.  Khidersley  for  the  Appel- 
lant : — The  decree  here  is  founded  on  the  supposition 
that  words  of  simply  a  declaratory  nature  may  create 

(a)  See  the  report  of  his  Lordship's  judgment  in  Lloyd  &  Goold's 
Case,  temp.  Sugd.  p.  165  n. 

(b)  Lloyd  &  Goold,  Cas.  temp.  Sugd.  154. 
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a  trust,  80  as  to  make  the  Respondent  the  agent  for  isss. 
the  Appellant,  whether  the  Appellant  desires  to  have 
him  in  that  office  or  not.  The  first  effect  of  such  a 
decision  is,  that  the  proprietor  of  the  estate  is  totally 
excluded  from  its  management.  It  is  not  denied  that 
words  of  recommendation  may  amount  to  the  creation 
of  a  positive  trust  if  they  are  sufficiently  strong  for  that 
pui-pose.  But  that  proceeds  only  on  the  ground  that 
such  was  the  clear  intention  of  the  testator.  It  can- 
not be  said  that  it  is  so  here.  The  matter  to  be  done 
must  be  certain  ;  the  person  in  whose  favour  it  is  to 
be  done  must  be  certain ;  and  the  time  itself  must 
also  be  certain.  If  the  person  to  whom  words  of  re- 
commendation are  addressed  has  an  interest  in  the 
matter,  mere  words  of  recommendation,  not  of  obliga- 
tion, will  not  bind  him.  The  Courts  always  look  to 
the  nature  of  the  subject  and  to  the  words  applied  to 
it.  The  subject  of  the  will  here  is  a  devise  of  lands 
to  the  Appellant  for  life,  and  he  must  have  the  ordi- 
nary means  of  enjoying  it.  The  law  will  not  give 
him  an  estate  in  fee,  and  take  from  him  the  common 
incidents  of  such  an  estate  without  the  most  clear 
and  express  declaration  of  such  an  intention  on  the 
part  of  the  testator.  But  even  the  declarations  of  the 
testator,  however  clearly  expressed,  will  in  some  cases 
be  without  force.  If  the  testator  had  said  that  the 
Appellant  should  not  grant  leases  for  life,  that  decla- 
ration would  have  been  void  ;  he  might  have  granted 
them  during  his  own  life,  for  the  declaration  would 
have  been  inconsistent  with  the  nature  of  the  estate 
granted  to  him.  How  much  less  is  a  doubtful  expres- 
sion of  the  testator  to  be  strictly  adhered  to  when  it 
is  in  direct  contravention  of  the  nature  of  the  estate 
given  to  the  devisee.  Here  the  matter  is  treated  on 
the  other  side,  not  as  one  in  which  the  estate  is  in- 
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1838.       terested,  or  in  which  the  devisee  has  an  interest,  but 
as  one  relating  solely  to  the  advantage  of  the  person 
supposed  to  be  created  the  permanent  receiver  of  the 
rents.     Yet  it  is  clear  that  the  testator  had  some  con- 
sideration for  the  nature  of  the  estate,  for  taken  in  the 
strongest  sense,  the  words  are  not  pretended  to  give  the 
appointment,  except  during  the  life  of  the  Appellant,  so 
that  it  is  not  fixed  as  a  permanent  charge  on  the  estate. 
Tibbits  V.  Tibbits(c)  will  be  relied  on  by  the  other 
side,  but  that  case  does  not  carry  the  rule  further 
than  every  body  admits  that  it  must  go ;  and  Lord 
Eldon  himself  there  states  (rf),  that  "  both  the  object 
and  the  person  must  be  certain.''     But  it  does  not 
deny  another  principle,  namely,  that  the  nature  of 
the  subject,  and  the  applicability  of  the  words,  must 
also  be  considered ;  and  the  Court  must  see  whether 
the  declaration  or  recommendation  is  reasonable,  hav- 
ing reference  to  the  subject  matter  to  which  they  are 
to  be  applied.     If  these  rules  are  applied,  the  decree 
of  the  Court  below  cannot  be  supported.     The  duties 
and  rights  of  a  land  agent  are  acknowledged. — [Lord 
Brougham  :   You  are  arguing  as  if  the  recommenda- 
tion was  to  employ  him  as  a  general  agent  for  the 
management  of  the  estate,  but  is  it  not  merely  for 
the  receipt  of  the  rents  and  profits  that  he  is  to  be  em- 
ployed ?] — "  The  management  of  the  rents  "  is  part  of 
the  expression  in  the  devise,  and  it  cannot  be  under- 
stood but  by  considering  "the  rents"  as  meaning  "the 
estate."     The  subject  matter,  therefore,  as  the  putting 
of  the  question  proves,  is  not  plain,  nor  is  the  state- 
ment of  the  compensation.     The  words  "  usual  fees" 
would  not  have  a  definite  meaning  in  this  country. 
Wright  v.  Atkyns  (e)  is  a  case  supporting   this  argu- 

(c)  19  Ves.  6s^'  id)  Id.  664. 

(e)  17  Ves.  255. 
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ment  and  establishing  as  a  rule,  that  the  Court  will  ^  838. 
put  a  reasonable  construction  on  words  in  a  will,  hav-  s„^^ 
ing  regard  to  the  nature  of  the  subject  matter,  and  ^' 

the  general  object  of  the  will  itself.  A  reasonable 
construction  put  on  the  words  of  this  will  must  be 
such  as  to  prevent  the  tenant  for  life  from  being  de- 
prived of  the  usual  rights  incident  to  the  possession  of 
such  an  estate.  In  this  case,  the  estate  is  given  to  him 
in  the  largest  possible  terms,  to  the  extent  even  of  his 
not  being  punishable  for  waste,  &c. ;  and  the  testator's 
confidence  in  the  devisee  is  fiirther  shown  by  grant- 
ing to  him  the  power  of  making  leases.  The  terms 
of  the  bequest  of  150/.  for  the  benefit  of  the  poor, 
cannot  be  relied  on  as  in  favour  of  the  Respondent. 
Then  what  is  the  meaning  of  the  words  on  which  the 
Respondent  founds  his  present  claim  ?  The  words  are, 
**  shall  continue  B.  E.  Lawless  in  the  receipt  and 
management  thereof.*'  The  limitation  amounts  to  this, 
that  the  executors,  while  acting  under  the  will  in  the 
management  of  the  property,  should  employ  the  Re- 
spondent, but  not  that  he  should  be  employed  after- 
wards. J.  &  R.  Tarbutt  are  appointed  guardians  of 
the  person  and  estate  of  the  Appellant.  If  the  word 
"thereof"  applies  only  to  the  rents  and  profits  of  the 
estate,  then  what  can  be  the  meaning  of  the  words 
relating  to  the  executors,  for  they  have  nothing  to  do 
with  the  rents  and  profits.  The  Tarbutts  do  not 
receive  them.  There  is  an  explicit  declaration,  that 
when  the  Appellant  becomes  of  age,  he  shall  enter 
into  the  possession  of  the  estates  free  from  the  trustees. 
The  question  in  all  the  cases  has  been,  not  whether 
the  testator  meant  to  confer  a  benefit  on  a  particular 
person,  but  whether  he  had  so  expressed  it  that  the 
intended  benefit  was  converted  into  a  trust.  Can  it 
be  said,  that  in  this  case  the  testator  meant  to  carve 
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1838.       out  of  the  estate  for  life,  given  to  the  Appellant,  some- 
^'^       thing  equally  beneficial  to  the  Respondent.     The  test 
V.  to  be  applied  is  not  the  amount  of  benefit  that  may  be 

conferred  on  the  person  named  in  the  will.  His  in- 
terest is  not  the  most  important  thing  to  be  con- 
sidered. If  a  father  desired  that  his  son  should  go  to  a 
particular  school,  the  Court  might  compel  the  trus- 
tees to  send  him  there,  but  the  schoolmaster  could  not 
file  a  bill  to  compel  performance  of  the  direction  in 
the  will,  on  the  ground  that  it  would  be  beneficial  to 
his  interests.  In  like  manner,  this  Respondent  can- 
not, because  of  his  supposed  interest,  maintain  this 
bill  against  the  owner  of  the  estate.  The  Appellant 
is  the  person  whose  benefit  the  testator  most  desired 
to  secure;  yet  this  decree  would  go  to  make  his  benefit 
less  to  be  considered  than  that  of  the  person  who  is  to 
have  the  estate  after  him,  and  who  is  not  burdened 
with  this  agency.  Such  a  construction  is  contrary  to 
all  probability.  By  the  directions  of  this  will,  other 
estates  are  to  be  bought.  If  the  Appellant  chooses  to  buy 
them,  it  may  seem  hard  that  the  Respondent  is  to  have 
the  advantage  of  being  the  manager  of  them.  But  if 
the  Appellant  does  not  buy  them,  it  is  clear  that  the 
Respondent  can  have  no  interest  in  them.  There  is 
not  in  any  one  of  the  cases  a  proposition  of  this  sort 
laid  down,  that  the  manifest  intention  of  the  testator 
to  benefit  the  tenant  for  life  could  be  disregarded,  and 
the  value  of  his  estate  for  life  cut  down,  in  order  to  pro- 
mote the  benefit  of  a  third  person. — [The  Lord  Chan- 
cellor referred  to  Hibbertv.Hibbert  {/).'] — The  words 
there  were  too  clear  to  admit  of  a  doubt  as  to  the  in- 
tention of  the  testator.  There  the  testator  directed 
'*  that  A  be  appointed  receiver  of  his  real  and  per- 

(/)  3Mer.  681. 
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sonal  estate,"  and  died  seised  of  no  real  estate,  except  is 38. 
an  estate  in  the  West  Indies,  having  by  his  will 
directed  a  sum  of  money  to  be  invested  in  the  pur- 
chase of  lands  in  England.  A  was  appointed  manager 
of  the  West  Indian  estate,  upon  entering  into  a  per- 
sonal recognizance  to  account  for  the  produce.  That 
case  is  consequently  distinguishable  from  the  present. 
But  the  case  of  Herieage  v.  Andover(g)  is  in  point. 
There  an  estate  given  by  the  testator  to  his  wife  was 
declared  to  be  unfettered,  "  in  full  confidence  that,"  in 
the  devisee's  future  disposition  thereof,  "  she  will  dis- 
tinguish the  heirs  of  my  late  father  by  devising  and 
bequeathing  the  whole  of  my  said  estate  together  and 
entire  to  such  of  my  father's  heirs  as  she  may  think 
best  deserves  her  preference."  These  words,  so  much 
stronger  than  those  used  in  the  present  case,  were  held 
to  create  no  trust,  and  the  decision  was  afterwards 
affirmed  in  this  House  (A).  In  that  case,  Lords  Eldon 
and  Redesdale  relied  much  on  the  uncertainty  as  to 
the  persons  who  were  to  take  advantage  of  the  provi- 
sion. Now  the  heirs  of  a  man  are  not  generally  con- 
sidered uncertain  in  law,  so  that  that  case  is  a  strong 
authority,  for  it  shows  the  unwiUingness  of  the  Courts 
to  fetter  a  tenant  for  life,  and  to  impose  on  him  bur- 
dens which  are  not  clearly  and  indisputably  cast  on 
him  by  the  testator.  That  principle  was  admitted 
by  Lord  Chancellor  Sugden  in  the  present  case.  He 
said  (i),  "  Since  the  late  cases,  it  is  difficult  to  raise  a 
trust  upon  words  of  recommendation,  where  the  pro- 
perty is  vested,  in  words,  absolutely  and  beneficially  in 
the  devisee."  He  afterwards  added,  that "  if  property 
is  given  absolutely  and  without  restriction,  you.  can- 
not lightly  impose  upon  it  a  trust  upon  mere  words 

(g)  lo  Price,  230.  (/«)  1  Sim.  542. 

(i)  Lloyd  &  Goold,  Cas.  temp.  Sugd.  163. 
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1838.       of  recommendation  and  confidence;"  and  finally  be 
"T^^     '      said,  that  he  had  arrived  at  thi8  decision  with  hesita- 

SlIAW  '  1  1      •  1  • 

V.  tion,  and  that  he  had  gone  at  length  into  the  question, 

Lawless.  ,,  ^^^  ^^^^  ^^^  diflSiculty  I  my  Self  feel,  but  from  sin- 
cere respect  for  the  opinions  of  my  noble  and  learned 
predecessor."  The  coilstruction  put  on  the  words  of 
the  will  by  that  predecessor  was  cleariy  the  right  one. 
The  word  "  continue"  relates  to  past  as  well  as  to 
succeeding  time,  and  amounts  to  the  expression  of  a 
wish  to  let  him  go  on,  not  to  a  declaration  that  he 
must  never  be  removed.  Then  again  "  continue"  here 
refers  only  to  the  old  estate,  and  "  retain  and  employ" 
are  applicable  to  any  after  purchased  estates,  and 
those  words  do  not  mean  "  keep  as  before,"  but "  en- 
gage." The  words,  therefore,  only  amount  to  a 
recommendation  to  do  something  upon  the  happening 
of  a  contingency.  The  thing  to  be  done  is  not  cer- 
tain ;  the  estates  not  being  then  in  existence,  the  sub- 
ject matter  is  not  certain  ;  the  amount  of  the  emolu- 
ment— "  the  usual  fees" — cannot  be  said  to  be  certain; 
and  on  all  these  grounds,  therefore,  it  is  clear  that 
this  is  not  a  direction  which  must  be  obeyed,  but  a 
recommendation  which  may  or  may  not  be  adopted. 
The  House  will  not,  without  being  compelled  to  do 
so,  fix  such  a  burden  on  the  estate  of  the  tenant 
for  life.  The  judgment  of  the  Court  below  must  be. 
reversed. 

Mr.  O'Connell  and  Mr.  Knight  for  the  Re- 
spondent : — ^The  decree  now  appealed  from  must  be 
supported.  The  words  in  the  will  are  not  recommen- 
datory or  precatory,  but  mandatory,  and  give  the 
Respondent  a  right  to  the  agency.  All  the  three 
things,  the  persons,  the  subject,  and  the  amount,  are 
certain,  and  when  they  are  so,  the  rule  of  construction 
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is  clear.  The  object  of  the  Appellant  is  to  strike  out  igss. 
all  the  words  of  devise,  and  to  prevent  them  having 
any  effect  whatever.  When  the  testator  made  this  will 
he  was  not  performing  any  duty  or  obligation ;  he  was 
expressing  his  will,  and  in  doing  so,  he  had  a  right  to 
make,  if  he  pleased,  even  a  capricious  disposition  of 
his  property.  Only  one  of  the  legatees  is  a  relation, 
so  that  the  disposition  on  the  part  of  the  testator  was 
purely  voluntary.  In  such  a  case  he  has  but  to 
declare  his  will,  and  it  must  be  observed.  The  expres- 
sion of  his  desire  is  sufficient  for  that  purpose :  Hard- 
ing  V.  Glyn  (k).  There  N.  H.  by  his  will  gave  to 
Elizabeth  his  wife,  all  his  estates  and  leases,  and  his 
interest  in  his  house  in  Hatton  Garden,  and  all  the 
goods  and  furniture,  therein  at  the  time  of  his  death, 
and  also  all  his  plate,  jewels,  &c.,  but  desired  her,  at 
or  before  her  death,  to  give  such  leases,  jewels,  &c., 
to  such  of  his  own  relations  as  she  should  think  most 
deserving.  She  neither  gave  at,  nor  before,  her  death, 
the  jewels  nor  goods,  &c.  to  his  relations.  It  was  held 
that  she  took  only  a  beneficial  interest  during  her  life, 
and  that  so  much  of  the  goods,  jewels,  &c.  as  re- 
mained in  specie,  must  be  divided  equally  among  his 
next  of  kin  at  the  time  of  her  death.  It  was  said  there 
by  the  Master  of  the  Rolls,  "  The  words,  *  willing  and 
desiring'  have  been  frequently  construed  to  amount 
to  a  trust."  That  case  has  not  been  overruled,  and 
it  is  much  stronger  than  the  present.  It  is  admitted, 
that  to  constitute  a  trust,  the  words  must  be  manda- 
tory, and  the  subject,  the  person,  and  the  amount 
must  be  certain.  It  has  been  argued  here,  that  the 
subject  is  uncertain  ;  first,  as  regards  the  period  dur- 
ing which  the  agency  is  to  be  continued,  and  next,  as 
regards  the  amount  of  the  fees.  The  agency  is  to  exist, 

{)i)  1  Atk.  469. 
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in  the  first  place,  during  the  management  of  the  trus- 
tees. The  executors  are  trustees  for  certain  purposes. 
The  meaning  therefore  is  clear.  The  testator  has  desired 
them  to  continue,  not  to  appoint,  the  agent.  The  word 
*  desire'  is  a  word  of  command ;  it  is  will  maturing  into 
action. — [Lord  Brougham :  Suppose  that  the  appoint- 
ment is  for  joint  lives,  one  of  which  is  at  20,  the  other 
at  40.  This  may  make  a  great  difference  in  the 
length  of  the  appointment.  Does  not  that  render  the 
appointment  unceitain  in  an  important  particular  ?]- 
Not  so  as  to  affect  its  validity.  The  words  of  the  will 
are  very  strong.  If  the  construction  now  contended 
for  is  not  supported,  all  the  cases  must  be  reviewed. 
It  is  true  that  inconveniences  may  arise  from  holding 
such  a  devise  to  be  an  appointment.  A  vindictive 
landlord  having  an  agent  whom  he  does  not  like  thus 
forced  upon  him,  may  prevent  the  estates  from  being 
occupied ;  but  that  sort  of  case  has  already  been  the 
subject  of  consideration,  and  was  decided  on  by  Lord 
Eldon  in  Friswell  v.  Moore,  on  the  9th  of  December 
1819.  It  is  to  be  found  in  the  Registrar's  book  of  that 
year  (Z),  and  is  in  these  terms:  "  Friswell  v.  Moore. — 
Mr.  Home  for  the  plaintiff  moved  for  payment  of 
money  into  Court,  for  an  injunction  and  receiver. 
The  bill  stated  the  will  of  Thomas  Matthew  Field,  as 
follows :  *  I  have  appointed  Mrs.  Mary  Moore  and 
Mrs.  Dodwell,  now  living  at  40,  Doughty-street,  to 
be  my  executors,  to  receive  and  dispose  of,  in  manner 
therein  mentioned,  all  such  rents  and  monies  as  may 
now  be  due,  or  as  may  hereafter  become  due  to  me ; 
and  to  give  them  as  little  trouble  as  possible  in  per- 
formance of  this  friendly  office,  I  have  instructed 
Mrs.  Friswell,  who  is  fully  acquainted  with  the  sub- 
ject, to  collect  all  such  interest,  and  to  pay  all  such 

(0  Reg.  Lib.  1819,  fol.  148. 
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demands  thereon  as  may  become  due,  rendering  a  isss. 
true  account  thereof  to  my  executors,  and  paying  them 
the  net  produce,  to  be  by  them  placed  in  the  public 
funds  in  the  Old  Navy  Five  per  Cents,  stock  with  the 
stock  already  standing  there  in  my  name.  The  interest 
of  this  increasing  stock  Mrs.  Friswell  may  be  enabled 
to  receive,  by  my  executors  granting  her  a  power  of 
attorney  so  to  do,  and  allowing  her  2  d.  in  the  poimd 
for  her  trouble  in  so  doing.  This  process  I  desire 
may  be  continued  for  seven  years  after  my  death,  or 
so  long  as  Mrs.  Friswell  shall  continue  to  discharge 
the  same  to  the  satisfaction  of  my  executors.'  And  the 
said  testator  directed  that  all  the  residue  of  the  estate 
should  be  divided  between  his  two  nephews  and 
nieces  therein  mentioned.  The  executrixes  refused  to 
prove  the  will.  Administration  with  the  will  annexed 
was  granted  to  Thomas  Matthews  Moore,  one  of  the 
nephews.  He  sold  out  and  misapplied  testator's  stock 
in  the  public  funds  under  aggravated  circumstances. 
Bill  filed  by  Mrs.  Friswell  alone  against  him.  Mr. 
Koe,  in  opposition  to  the  motion,  took  objection  that 
Mrs,  Friswell  had  no  interest  to  support  the  bill. 
Lord  Eldon  overruled  the  objection,  and  ordered 
that  defendant,  Thomas  Matthews  Moore,  do,  within 
a  month,  pay  the  produce  of  the  stock  sold  into 
Court,  the  amount  to  be  verified  by  affidavits ;  with 
an  injunction  to  restrain  him  from  receiving  any  part 
of  the  personal  estate."  The  person,  the  object,  and 
the  amount  were  not  so  certain  in  that  case  as  in  the 
present ;  yet  there  a  trust  was  held  to  be  created. 
And  so  it  was  in  Hardinc/  v.  GlyUj  and  in  Cary  v. 
Cary  (m) ;  in  the  latter  of  which  Lord  Chancellor 
Redesdale  said  (w),  '*  When  a  testator,  having  it  in 

(m)  2  Sch.  &  Lcf.  173.  (>i)  Id.  189. 
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1 838.      hid!  power,  to  disfxwe  of  property;-  expresses  a  desire  as 
to  theMdispoaUdon  of  the  property^  gnd  the  objects  to 
which  he  irefens  areoertain^  the  i  desire  so- exporessed 
amounts  -to '  a  xsotnmamd  >;  ^nd  df  he  shows '  his-  desire^ 
hev^in  falct,:eKp(refiSeS']iisiDte]i1ioii^  provided ith^t  the 
objects /to  I  whiirh  he-neferstareso^iefiiieditllLatiaicointf 
ciaiij.aotiupan  thetdeeire:  so  ^txprossedi:  « If  lie  is jsilffi^ 
cieatly > I lexplieit  (iAtthatireBpeoit,l)'frords  -expressiog 
desiqe^!  <wordsi  6imp}y(  ^ntimatingritbat-  h»  has  inoi  doahL 
that/sucifa(aiid;tilnc]»\  thioigi^N^ll  be^doti^  wjfl  operate^ 
as>itnpbi?adiAr&<(kiii<lho  person;  to,  whom  itb^(«ira<dftltcUxiEr 
Theses  iitre iblpaf  i on  tU sts^l^e^ Jth^t.ivjbex^ithbpio^ 
peitijri  itnd^hfeobjeots  (arti  jo^rt^in^i  miyb  mVf^^timBt^^ 
ingvalwishiortdeqire  4}9ise)^^ikrmtHi^>Mihi^\0^^i^^  nt 
nti^oertainijatniit  ^con  jno-jodoittib^iraisedillH^ii)'!^^ 
of  i^fe^iteloi^  ttquest  Hbao;  upon  t^i^cNqd^ifJif  acl^  4ei?ise> '< ; 
Thatw48ri*ief[«ftaciple  mtedfmifijiil^al^>y^Farr^  (ft^ 
The  wwds^^f  itheAesteter»flhew,  wer«^  i*'  i)^M  mytf«rtit>. 
Qi:rl^\^i^'^\EtQd  vcequos^V  that  h^ii^^aQti  finrittfent's 
gr»ttdfeftttriio"wiJiUtflk0,  oamifjoi^  %}n^  M^^tivsf^ini^i 
ixwiMl^ewliiQe"  oeitIid>i«lwtH,rXh0y  w^?€^^i*^^^ti^oj^ 
jii4uc*i0ni>wii[fai  tbei<r€»t  «|Ci<the:t5viUk:i^i4 iwQi^e  JbeU^ to^ 
c^ge.;ll)e  )in«aik^ilawe)<)f  t]^  abjld:  npon^tb^iinte-' 
P€«t  of  theiijHidol»fj^f4;o;.wbomnlh^y  ^wer^Kftddresaed; 
althoiugl),  \  M)  dij  jwas  -stoted  by <  ^  ( JLordtiCi^celIar» 
th^KWord«tjotfieHiselwfe'  werbi  simply    preoatory^  ^^^ 
[Lord  JinQuffham :  rjuu  ijipM^f of .  tiie  cases^.tislLs.  vtheoe'  a 
questioftias;tp.  tjw  inteii^ftte  of  the  persoftLtoi^ihom  the 
recommcmdal^qii  was.giv,en.]t-:yet  theii^ii^tQi5ests  must 
have  beQ^  ^ffcffted  ;.fl4adinthe  case  just  cited,  a. charge 
was  p^ftiifc^yely!ucice»t«jl,.  Again,   in  Tibbits  v.  Ttb- 
Uts{p\  the  interests.' of  the.  .parties  possessing  the 
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estate  were  directly  aflfected.  The  words  there  were,  isss. 
**  And  I  do  hereby  recommend  to  my  said  son  to  con-  ^  * 
tinue  his  cousms  in  the  occupations  of  their  respective  ^  v. 
farms  as  heretofore,  and  so  long  as  they  continue  to 
manage  the  same  in  a  good  and  husband-like  man- 
ner, and  duly  to  pay  tlieir  rents;"  and  they  were 
held  to  create  a  trust  for  the  benefit  of  the  cousins,  and 
the  son  was  decreed  to  elect  whether  he  would  con- 
tinue them  in  the  occupation  or  pay  them  a  compen- 
sation. In  Hihhert  v.  Hihhert  (q)^  the  words  were 
only  recommendatory,  and  it  was  doubtful  whether 
the  testator  possessed  any  real  estate  ;  he  did  possess 
none  in  England,  but  he  held  one  in  the' West  Indies, 
and  to  that  the  person  named  was  appointed  receiver. 
— [Lord  Plunket :  In  all  those  cases  the  Court  thought 
the  intention  of  the  testator  was  clear.  My  difficulty 
here  was,  as  to  what  really  was  his  intention.] — It  is 
submitted,  that  the  words  here  sufficiently  show  the 
intention  of  the  testator.  In  Pushman  v.  Filliter  (r), 
the  testator  gave  the  residue  of  his  personal  estate  to 
his  wife,  "  desiring  her  to  provide  for  my  daughter 
Anne  out  of  the  same,  as  long  as  she,  my  said  wife, 
shall  live ;  and  at  her  decease  to  dispose  of  what  shall 
be  left  among  my  children,  in  such  manner  as  she 
shall  judge  most  proper."  It  was  contended  that  this 
was  no  trust  for  the  children  after  her  death.  Lord 
Alvanley,  Master  of  the  Rolls,  said,  "  The  words  are 
clearly  sufficient  to  raise  a  trust,  for  we  have  now  got 
beyond  any  possibility  of  doubt  as  to  the  rule  of  the 
Court,  that  all  words  of  recommendation  or  desire  by 
a  person  having  power  to  command  shall  operate  as  a 
trust.  The  only  question  is,  whether  the  person  in  whose 
favour  the  request  is  made,  and  the  property  to  which 
it  applies,  are  certain  ;  if  so,  all  these  words  used  by  a 

(y)  3  Mer.  68i.  (?)  3  Ves,  7. 
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person  having  a  right  to  command  shall  create  a  trust", 
But  as  the  words  **  what  shall  be  left"  made  it  doubtful 
whether  anything  might  be  left,  it  was  held  that  no 
trust  was  created  for  the  children.    The  principle  was 
clearly  stated  in  that  case,  but  the  decision  proceeded 
on  the  ground  that  the  subject  matter,  on  which  the  will 
there  was  to  operate,  was  uncertain.     It  is  not  neces-? 
sary  that  the  person  appointed  should  be  acceptaWe 
to  the  person,  of  whose  estate  he  is  to  be  collector ;  it 
is  sufiicieot  for  that  purpose  that  the  person  appointing 
him  has  the  right  to  command.     The  ^rvices  of  a 
person,  who  )Day  claim  to  perfoqn  c^rt^  duties  ,4t'th« 
coiK)nation  c;f  his  sovereign,  may  be  vQry^  .unaccqit^bk 
to  tl^e  sovereign  at  the  moment^  bv^t  »o  Q^e  eyier,  heard* 
tl^|i^^i^9|^.a,pCT3pn'«6  jight.was  dispute  ^cjnc;  dj^nie4  qa 
t^^  /^PP9»nt-    Theje  w|ip  ^  flape  of  this  kiijiclp  l^ilUmiu 
vj;  (ifr^i^)^  ,J;eqentlyi  befpjfti  tl?^,  Vipe-Clwipellor^ 
wh^T^.  ^.jpffin,,))y  a,  dispqsitioa  likft  th^ipr^ftt.  W 
d|^l?^|renJ  ^aiu/jl,itQii  pi  a  rqal  estpjte,  a^d  y«^  th^  decide  pf 
th.9  Yice-QJtianQ^llar  there  was ,  to  U?u©  ^S^<(^ : ;"  TMtt  bp , 
i^f^^tit^l^d  tp,  cowtiftue  a,u(Htor,  ,o.f  t|ie..r«al  esibajt^.awlr 
tt^e  trustees. shall  lay  befpre  ^va^.ja^  4cq9up,ti,?f  .t^tft  re4( 
e^ta.t(^,  so  far  as  the  same  13  not  now  auditedf  apd  tiioir 
fu^tuiie  apcouats  shall  be  audited  by  the  .plaintiff-:  aad, 
i\  is  referred  to  the  Master  to  cleclaire,  ^Kjhat.  ^3  ,the 
proper  remuneration."     In  another  casei  which  ajropie 
out  of  the  will  of  the  Duke  of  Bridgwa^r,  a.persQfij 
na^ed  Bradshaw  was,  iby  that  will,  appointed  super** 
iptendent  of  the  estates,  and  power  was  given  him*  by 
that  will  to  appoint  an  agent.     The  tenant  for:  U&* 
bq^g  {dissatisfied  with  the  manner  in  which  the  man- 
apppinted  by  Bradshaw  had  performed  his  duty,  filed 
a^b^U  fo(r  his  removal,  but  it  never  occurred  to  any  oj^ 
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the  persons  concerned  in  that  suit  that  he  could  be  ^      \^%9>, 
removed  for  aught  but  misconduct.     The  matter  wds      ^^ 
compromised  on  terms  advantageous  to  the  gentleman        ,?«• 

»       T  A  W I  ESS 

in  respect  of  his  agency.     In  the  case  of  Lord  Dud-' 
ley's  will  a  similar  circumstance  occurred.      If  thti 
tenant  for  life  chooses  to  put  an  end  to  the  right  thug' 
created,  he  must  do  so  on  the  terms  of  compensation'. 
The  question  whether  the  tenant  for  life  would  be 
liable  to  make  compensation,  should  he  think  fit,  coii- 
tiwry '  to  all  the  Irish  practice,  to  occupy  the  estate ' 
himself,'  i^  orle  which  does  not  arise  on  the  pleadiiigk'  * ' 
ag  they  ttciw  litaind.     The  words  here  are  not  only ' 
sttoiig  iki  thl^inik<ilve^,  and  ccimitig  from  a  riiah  wiio  * 
Iiild  A'right  t6  c6tnniand,  must  be  taken  tb'exjir^sy^ 
cdtoitondV  Wot  *they  are  ittimediateiyiSoiiAected  Vltii ' 
othewo^'tfci*  nattlre.    Thu^  th6  sd^tfenc^'fdlldwM^* 
th^'tk^'bh' ^hitih'  the  R^pbhdeht'i'es^  his  cflkiYn  i^' 
exjrfes^W in  the^  tfetms  :'^  It  is^  alfeo  my  ftfi-thef'tf^-' 
8Me.''i^(;Loh!'  niLklt^:  Hb^  Voulcf'^he  ittdtt^"5^  il^' 
the  tiaiaiit  hadsoW-hfe  iriterestrj^Tli^t^iteiJlio^'s  dii-ec'^  • 
tidii>  wdWa  sttU  be  binding  cm  the^^l!6,Vhiihiebtilct' 
hate beebb6ttght  subject t6  the  ^rbvisibrib'bf  the  witt}' 
-^ht'Lord'Chijhuit^^^   Mr.  Lawle^s'daittis'tb  hkVe  ] 
a  right'bs  td  the  eitated  ill  pbssessioti;' att<f  is  t6  thd^^* 
to  be  *otight  ufld6r  the  will.  *  Had  lie  ia  ri^ht  t6'file  at 
hill  to  botopel  pnrch^]^  W  other  estates  ?'    Thiat  corf^  i 
sequence"  may  seeth  absurd;  bat  every  C6nsequencii ' 
of  the  infetfefnce  contended  for,  however  absurd,  ntiist' 
be  looked   at-  in'  asccrtainihg  the  intention  of  th^' 
testatorll-^But'  here,  where  the   desitfe  has  k'cldai^ 
mtadiDg,'  spectdation  as  to  thti  doflsequehteS  of  Tiicf- 
rymg  it' ifltft  fcffefct  is  fbifbidderi  to'th6'C<iart.^'[TKy 
Lord  ChaiitOhr:  If  he  has  a  rigiif  to  a'^fert'bf'tfld 
rents  of  the  estates  to  be  purchased,  he  would  have  a 
right  to  call  on  the  Court!  to'  exei'cise  its  discretion  as 
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i83g. .  tdsilfcfh  piitch«dfe:]-^^Biii| After ftttdiningi^l' the> AppeP 
Ianf>hai^<a  veto'oh  the  ptirbhkse  ^  estoW,  sq  tka^tkal 
right,  -wh^^ev^ini^ht  havd  been  tte  ektent^  needmoft 
ridw  1^  tfid  sDtigedttyf  coYisid^ibtnon.  '  BciBid^'^thougb 
tHb'^iH'^i\^e^'t;hevR*spoiidlBnt»a!Tight  io  a- jfer'jcenfe' 
ag^' Ml '^iUal  riintg^'il  may  noibigi^Fe  hinctiauy'Tigbi'tb 
acb^li^^eHiKJe  purcha^ofiiestates  td^preate  Bestd.  '!il?hd 
peiffof^mtiti^c^e'  of 'ai'dirt^  and!  the>  vece]pt»ro£>  >ipfs  ^ffb 
t^^thei^y^Sfi^  ad  ih^  Would  tie|  ino  i  dfitjii  to  ^«bfcBnn 
^tti^'t^fiMt '  toi  utipUrchaked  ;esiate^,  /t^ene»hp^ciuIdtU 
lid^'i'iglit' i!0  'i^ee^ive  (fei^.  T  l^he  iiieaDiii^//pvAfifm.ntlie 
'lv;Mt<d  I'^tdeMt^'^  ikiitl!^'€onrti  belovr-iattirtallyiiiiHupH 
ported  "f^li^ <«dtte^rit^v ' >  f  Hdrd^  PluiikMisdidKi)^*  f ^iE1mb6 
can  be  no  doubt  that  when  the  testator  ex|>9eB9ci]i;h]fl 
*  desire'  that  the  plaintiff  should  be  continued  agent 
ovei*iih4'^6li8i(^'aft)dr  tftts-daettl^  i  helmeattt^fae^^ll01IU  be 
ti6Mki<i^d^t]!^th>d^atm0^ting  adiii6>t^a)9;dmpIo3red(b3i! 
Mtb^f  V^^hat  i«<  td^say,  svhj^ci^Ao  ibe  leknomdi  fatr  pk»4 
sui%/.Wh^ev^t(Jlhef ipavty  bhould'>|ila>nki  fit^Tieith^r  ttb 
^b^tMtfe  ^ilDtb^>  ^persbto.  l  im  hifr  platoe^-^ort  (tO'  det  o»  tins 
<y^>Uiidi  hg^i^  if  he.thottgbt  >pTopeb  tO/idd^soJuiTbe 
Hfirt^  ^^Mr^fi^i^ii^i  thth  capable  of  aldoubkcondnb^ 
JfyA.  If'thef  tmtd'tbr  merrely^njeant  ^  ledveiitrto;  tte 
%i}I  i^ttnd  i  ipl4$a9a¥^  >  lo£  those'  >iviho  i  cbmei  -after,  i  biiat>  i ha 
>#t)M(i*^{mj]lly^  Ii»vie>deftl  a  menbotpa&dum  /ofr:bi»  appniM 
B^t^^  of  tli^  Rdspdndent'e  dondu^w . .  irhe.xponMriAotion 
{Hit  U^cni^'the  '^ids  by  Sir  Edward  Sugdep  urriauob 
rfiidrt ■  reasowabk:  -^'He  ^aid/  (tt)^nf 'i  If lyou:  say  tfaati.tlMS 
ii^^'offic^  to'be  heldatitheiEner&wiM  and  iploawEeiaf 
th^ (demise*'/  yt>tl>«iuBt  argoeithat  itiBso  by  naceftfury 
im^li(5j!itioni"  'Why  imply  this:?  i  If i^onstetihiitg.ifti^ 
be'  Iihpli^d/  'w^i  iAwy  I  ^ot  implyl  that  the;  itestatos  jdM 
notiVite^diii  td  beaot^    fiut  then  it  i^isaid^afrthaite^- 

(w)  lAoyd^  ©OoliijilTOj:        .il:    , 
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tatqri  toiedimtithmitQ  bea  permanent  officii  .m^W  did  he       i838. 

hena' »removeabIe  offiej^^jy^hytididillke  n9tvQjjtj>r€Bs,t;hat 
iBiieirtioii-?)  I  >  f  Tthfere  nOQuId. » hav«')  Wen-  >  ^  uli^cylty  in 
sa3rmg"tth(isv  ^I  Tetepmnnendlyou-tW  airtploj^  iMrw  X-aiv- 
IcBd  'itfi  lyonortagttnt  a»  long  as  you  Ihiaki  fit  J I^  i  th>*t  iWPuW 
hd\le  haem  atsimple  TeoaBa)iiteadadi<i^Ui( [  •'[l]ben^iM)H>l^ir 
tiBs  apjlealr>tQ»(pQe>to  cotclbde  thwlcaeej,.  I,QQQ^q(;dls- 
thiglinl^  id  inrijlrinoipl*  fvbm  2 ihbits  y^  2ft^i^^^),vhere 
L6iiQli£kiGn<»day^$  (t'rife  dsl'^leelr.  .ilmUi  r<^op9rmei;i|dation 
iiiltaiiwiUi/(|\\^jl)erer.'(ihe  «iVject  and 'fiJUfa^QQtf«ia:Q  if  attain, 
am0iuiti^lbm»nnkst<A1%(I  Ifeiis/^babittied  U)|tmf€>T  these 

raasblid;  tKli  j  bdgm«Air  of  L(^]^£ hai^eU<)kt  $iu g^H' m 
bisr(affiEme(|/'»  'rotii-t->t  ')i(*  itxf//  n>f        iiol»  oi'  • 

'►♦fMfi''J^eiwi6Won^fTim*raJily)l:r^Itik'lftdj9^^  the 

€ith^)9idqribat^7foiTithB  :|mirpdfc€>ifife;cm^JiRgl^itriust  as 
tQt'^yiph^CGdaT'tbiilg^^tlitee.Kiaat'bi^  ,i^(f^r^^inty  in 
tiie^pAtm>n)iihki^o^eM^iaxid  lhi9i(fimcfiint»./'jiAlfply  that 
F[d6>totthe»Jpreseirt>bfise^laffldiidfiQe^aim  is  at 

mi  end.of^Ti&et  tis«(^cpfe$dtj^iK)SbggiB^^iJ^i^f);})^r](Iouse, 
¥dicftkeDaasJ|j!ii]Ti^Iit'iexdd;8({i»4^  have 

thfe  pertooallgi  iaK^dfltediin/i«Rliy/'c¥l*^W  i§(B(*>e.  Nor 
w6uW'tfie6iJtep(iii^nt'ihavft(aijri^fc^^  of 

tfaacperd<idal<]y^Cfrl)(i£itd(MiHnauab'la^  ooU^cted  from 
it;  y«t(til^p^?i^nalltyjiHi(diB^edntQ  r^b^.  ^^plpyed  for 
the  samiB ipiwpc&efeets  the  realty.  Th#t  ^hows  an  un- 
certainty Wt0^»thy  thing) itself...  Now  look  as  to  the 
certaittty 'of  the  dbtyc'' As  manager,  the  Respondent 
would'have  the  pOMfer  of  letting  or  occupying  the  pre- 
mises, and  might  claim  or  remit  the  rents — as  irre- 
moveable  managei*^  he  might  prevent  tlie  owner  of  the 
estate  from  doing  any  of  these  things.  On  the  other 
side  this  is  denied,  and  it  is  said  that  he  has  merely 
to  receive  the  rents  and  profits  of  the  estate.     The  de- 

l3 
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^^  tree  does  not  bo  tf eat  the  matter,  fof  it  declares^  him 
^ntitli?d  to  be  continued  as  agents  '  Now  the  rights 
and  duties  of  an  agent  are  not  li-mited  to  merely  re- 
crfvitig  and  playing  over  rents,  and  an  agent  is  pre- 
vented'from  abusing  his  power,  sokly  by  the  power 
tif  the  principal  to  remove  him.  In  this  case  it  is 
dfear,  that  what  are  the  rights  and  duties  of  the  situa- 
"tion  claimed  by  Mr.  Lawless,  no  one  can  poeiiively 
'tell.  Then  again,  the  very  nature  of  the  oflfc^- «of  an 
%ent  implies  a  power  on  tlie  part  of  theprintipttltD 
rfetoove  him.  In  the  nature  of  the  office,'  thefrdforefy'fe 
to  be  found,  under  ordinary  circumstances,  the  limit 
of  its  duratJoti.  Yet  that  Is  contrary  to tli^«oriBtyu<ition 
'contended  for  on  the  other  side,  for  the  Bjespoadcnlt 
%  said  to  be  constituted  agent  for  the  Kfe  of  ttbe 
Appellant.  Here  again  is  uncertaintyw  '  Thd  dlnd'ittit 
of  fettitiriemtiott,  ■  and  'even  the  sources  from  which  it 
is  to  be  derived,  are  also  uncertain.  To  affirm  this 
decree  will  be  to  give  the  Respondent  a  right  to  pre- 
vent the  Appellant  from  residing  on  his  own  estate, 

,c^r  .j^iA  ipfl^  ^^naging  it.     He  imust  IjL^ncefoftJiL  eipplpf  an 

,^^gent,  ^nd  thatag/ent  must  be  the  R^spoiiden]t^,   StV^f- 

ppf^Cpinst^ad  of  a  manager  of  an.  estate,  it  was  the  case 

.i^f.  a.  servant,  aad  suppose  the  devisee  to  have  no  occa- 

f^iw  for  a  servant,  would  tliis  recon^mendation  amount 

v^ia  direction  to  him  to  keep  up  the  establish];Qeat? 

/Would  it  amount  likewise  to  a  prohibition  to  him 

.^^nst  selling  the  estate  t     If  the  testator  here  had 

(dj^'i^JOiined  on  secudng  an  advantage  to  the  Bespon- 

.flent  at  all  events,  he  might  have  given  the  Respon- 

.depit:  one-rtwentieth  of  the  estate  at  once,  instead  of 

.giving  him  a  claim  to  an  office  which  would  secure 

hiflt-tl>at  amount  of  benefit.     Williams  v.  Corbet  do^ 

does  not   resemble  this  case.     The  appointment  of 

Williams  was  that  of  an  auditor,  who  was  to  control 
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the  accounts  of  txusteea  ;  but  here  he,  is  to  cowteol  the       i«38. 
acts  of  die  principal.     Nor  i^  the  case  of  tbie  Bridge-     ^*^T^ 
water  Estates  in  point,  for  there  was  a  direct  detjja-         -v. 
ntion  of  the  intention  to  benefit  a  particular  indivi-     L^^'"**'***"' 
dual  at  all  events,  and  the  words  were  of  the  mp^t 
express  and  positive  kind.     There  is  no  such  inte^- 
tion  so  Qxpresaed  here-     On  the  contrary,  if  the  4rP- 
pqllant  was  to  die  leaving  children,  the  Respqnd^nt 
iiught  4t  onw  be  turned  out  of  bis  situation.     In  all 
retpwtft,  tbwpfore,  this  portion  of  the  wJU  is  too.  un- 
eejrtati]t  tQ;Crqate  a  trust  in  favour  of  the  RespoAde^t, 


J  •  .  f  i         '    ■  ;  ■  1 1 ,  ■'  -^ .  1 1 


u  .iTb?  Xar/i.iCAaw<?«//or;,r-As  w^  sball  b?tve,tQ.4^ci,de 
belWiiJW  llfee  judgsaentft.of  two  ji^dg^s  pf,  tb?,  gri^^t 
wpweufi^  mi  learnjpg,  \^^  x?Hgb,ti.  l;o  p,^^,  tiip^^o 

qWWfler.tbisqu^tiQVv  ,,.'  ^-    •.::.•,.   r,  .H       n  :»•  ..},,A. 
-  •i-=i    '^  -    M   •>>..«...    <iit   'w  Jii4gn)wttpps)t|M>n^:i.. 

'fli      jM     rl.i       /i|  ,      .MT'.  Ml  ii         -!i-    .,fit       |»',/r«'>(      -111    />,    :,| 

•■    '     -  ■    '•*  ■  I  liM.'jjiimr  ■ .! — :_k*4j t,/,ri  fi4-  ■'■ '    Mrv  •)'  M'l'ih 

•'^■'^   •    ''  /'  .nl      JK*      '^'II.;  '   'f      :f    :   •  rii-ll    .    ;.f  /      ''lit     Iff  »  / 


■'   thy  X(>ri^'PAatic«^for>t^Thfe  ca^^  cdtt^'bii'aiJiJ^l  Aug.i5,i838- 
A^fe  frbm  thte 'Coui^^  df^  ChdhdkWhi  iie\md:^"The 


q'tieslSori  'for  conyideratton  arises  u^bn  the  *cclnS(ru<iti16h 
6f  the  will  0^  Wm.'  Alexandet^  SM%'  hy  whidi  ft6  d^- 
^sed  c^itairi  estate  t6  two  trUitfeies  td  the  "ttse  bf  Wift. 
ftfiaiw,  the  present  Appellant,  for  life,  with  r^miiirideffs 
bVer,  and  the  will  then  contains  this  prdvisioti  (i) 
(his  Lordship  read  it)'.  Then  he  directs  the  refeWttie 
(if  li^  personal  estate  to  be  invested  in  the  pu'rchase 
6f  other  lands,  to  be  settlied  to  the  samte  *i!ise&  lAs 
the  devised  estates.  The  question  >Vhich  came  before 
lih'e  Court  of  Chancery  in  Ireland  was,  whethei'  the 
Rie^pondent  Lawless  had   a  tig^ht,  ab  ag^aiiist  Shaw. 

i  ■.•.,' 

Mr......  ,,        ■  .,    (x)  Sp^  fln/<r,  180.  ..,....;»// 

L  4 


SUAW 
I^AW^ESS. 
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J^3£2^  the  tenant.  foDtl^^(|to»  be  CDirtinued  iBsjthe  woeiptwf 
the  rents  and  profits,  and  to  have  the  benefit  tf  flie^ 
u^ual  .feed  fnfjrable!  tQ/i  algentp  du  Ireland  -^  ibi  -  reaped/  of 
thit  itaanagemeiii;  oiT)ealated>;(lher6i  MThereifhad;  been. 
t¥ro>deeiee&  UBitha  iGburt  ofiGban^eijr iii^^b^n<i»oli>a> 
(Urfeoil^  ^qnpwite  ttvfcurei  :  Theicaudd  fivst  ouMi IseftM^ 
Lordi'fDtuiiiikiat,  whai'besh^of/'OpiiikMDilthat/the  ptcinkf 
sion  ini]2he)ivi]li:>d|d  notgiTerliaMJessiGlttideiasrvagsiBSlr 
Shawy'idi^issed  witkr<oostai  rthd  i  bili^ilwhickulAArleait 
h^(>6l^^  )!i[ieii^a»  I  pleased  >:l;o  'ditelaTe;>idiEltrtBB  itbj'Jik^ 
mtidi'iofith^tsbifrtcto/TdlAted  ibo  \elvidttnoe>'of>  flsarfifBOB? 
Q£;LiO'Rle$$  fbrri(ikir(0itiiatien^>da(l]k  p&nijr(HluMxld(j|iayihi8f 
aMriat)Co$ts^  bUtttUatjas  t(»)ili|afiM«t;fc1;he7dMlisMfti}llTiip> 
dhiniasedilwit&i  c^atsi  1 1  >  l%e -cause  wa9:«ftefc^anla>i]wi 
H€i»r^)b9fim;')Lpix4[Ctiant6UoBiSiig^eii^  ^o-wtts^ref 
o^jipiQ«7(k0t^t$be  ji^AgiD^iU;  ^ikSkh  hHidibeeD(|lrdiK)iuiaed' 
l^yhiaipi)6die$e5soeoi»to'mQt  cili3)ect,iiaDitt>hB>ftl)aicfiane; 
r.eversad{i>|^: .dsdaringibhet  iAi«^leB& was^jeiititleibtdjitfr 
nse^e^fl^QZi'Xh^  e^te^|tlieu;iiheldi,^afididike«fqste  At 
^o$^it^t  i^igUlkiliilr  ful)brrQ:ihdnpii»:hweii,tiauddTtfae) 
Q9st#.  fiffttjhtesj^  •W.ere^g^TOlttt  Itoe^  Idflluj )  )Tbese:twa  ^ton* 
flictifl  gi^eci^oli^i^fttMirhJly vbrDugh*  tiife  ;»eaBe  f tq  yoiii 
Lordft]}j(^/bp;r^|ai)d  itfwto  ^irgii^d^whe^ 00^  noble  .liml 
leaff^i^/rl^^md  <^iwdiiiBi)(MigJ)iam')14saBi[)reseait  ;»ilaiHLi 

^^h^F^H>^^^^y^'4^^^^^^^^<My  oonoicrii]i)oiir>42dii«' 
qliisi/mfti^  talil^f^/eoniUeAjbelri^eraiitb^itwo^deeigiti^ 
'V]o^^miWp^'^9ii\&miii  MWWfcyi  ofltc?oestJcitedr.:apdqdifc 

th;»$  .j^  lcyfo^4%lA^  itU/^  iraJl  forcatedrautardito  iai  his* 
^^P¥ile.iio4h^tj  jybQiT'tmtaioiu>nwhot;haid  t  an  i  iuiidaalrtBdi 
T\ghjU)t^  j^^Qm  Qi^'bbe  ^dstatejias.  he  thodght' -fDopttv 
had  gi^i^ia^j^Jttteyest  iHiit  to.  La^css,  /whoto,  he>dc*- 
scribjqd  a^  his  JfAgP^^ i^^uadi of  whose  <x)nduct)he)i^)<A 
in  tenjifi  of  strong  ;;apprDh»tionv  nThetiqueattoixf'for 
your  Lordships  to  consider  is^  whether  ;>these  words 
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adnoqnt'to  ftttruflti,  lov^onliy'to  an  exprctisioa^df  opinion       (838. 

Shaw 

i'  AU  the  cases  updn  a  sutijeel 'iike  tbi^i  Kuppiprooeed  v. 

an>  ai  cbnsideoratBon  of  viihat  ^a»  the  iirleittionnof  the  \  ^"*'* 
tesiktobjf  'Ndw  the  firsts  obseFraticte^ithat  strikes  one 
wiih  refeirence  toi  that  matter  isyidnt^diming  tH^  life 
o£iJi€)  testatoiila/wles^wlu^  iiis'dgeiil'  .iBiutiiftleiinhe 
itaBlsgenftonlytduring'the  testator's 'pleaisure,  andj^hy- 
ti»i4cdn9(xif[ikhe.i\lriU^i<thd><lestdtor  deslrediithat  be 
fifa>uldHQontUdue  )iBi  tlie  ag€ln47;^iMls>>t(h»(ildes)t^iBo  h^  , 
oonstttered  akf  command-  •?  •  if  ix^f  fiirr twha)b  4dngUi1  of dhitfe 
isrih^iilp-^bMilinuei?:'!  lf»tbeiii3itt0icoii4kiTii^  io>iaotlais 
agfeiitii^^iiiMiraliipreafHmpitioii  is^  ttUat^hd  idrlto^con* 
UBrae^loB^/tbetiBame  levms  ^ds!  duriagv  tft67dife)'^fi^>th^ 
ttetator.oillf  spv  Ibbair:  isnduTingl  Jthief<pie^itini^l  o^tthd 
Uofakr^ )of 'ftlie  >90tiplei  li'Bttt/  th«iii:jtiba$-^ti^^)vi69itth|^ 
pRcbnjltionidfiian.  testate'  0PiQatere3t<ereaibed<(bytlthr6S 
lii^wdst  df'  Uidf  prcKVifiicmj  iiad  tedbed,  iin  tibi^  Rdspkmdeii^:! 
T&  Ap|»eUdni>»  the  tenainifor>life7  h^^h^s^^ht^'l^l! 
oltoteLiiiirL&wllesB'Htitleiis'i^riiat  i<^ iidsl beeti  ed^ed't^^ 
bcv^rhe^Kis^ad  bquiteiile  dhwgdU)n  itite  Aegaltl^stuti^^^ 
Shaw  ; >iaiidi;as  hi^  iBl|4»'iialve>llbe<  tu«^iv8ifl<>fe^'ldfrif5i^P 
dcnft.  otliei  i  vmvk)  <  Woiil'd  >  ix^  ^h«iti  i i«twle6»^  wt^illl  ''iibt 
dabp  ib^  tainf:«q|iitablet >i»<bumbrkn<[>ev-lo  Ifihat'i VhibUiil^yi 
biit)*«vpiddf[hajvtt((B>  ri^titO'tti^M4ge/«md>Jd{U^f 'tlM 
eirtat6(i«idni¥diddih«rTO  foUipc^brxiv^rrlthc^  eondto^t^tjP 
thfeptDpertj^jn-Jf-^so^'ithe  mtMW  iMi^h^ve^^iiit^d^ 
that  £lo«F^tai^6mifae^^£h^'tlii  e^(^<fSi)l^U<^,-k)MWKL 
isod  harejthvr  direbtitmiof  !bi«r  cfi^  t$ita^]<)f6r^b  i^ 
jkn»toDb£idirectioiiiand  /maiiagdm^ntiak*e^4tlions$^t^t  ] 
iri!tlf<«if  hibtherli  jH&tmo^ti^e  ikk^ti,  «in^(^{^  "^leM^^^f 
th)i»ca^^rtoilmv^>iiiitoid6d  that)  tfaef  togat^d^^  ifdr^ 
life i^oiiid^'iKittihaT^'dvefmfaitui^e^^  H^tr^h(lt^>{h^ 
eq^itabla-  inpumbrancer  cm  th(^ 'reabe&tate  should '  have 
the •  wntEoL  and  management- of- the  propel-fy.  But 
the  trustees  of  the  will  arc,  during  a   considerable 
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i%36.     iPftrifc  lOf  thQ  time,  to.  h^vie  aot.Qolyt  ttie  loaiiagemwt d 

""   ■"    '     I  the.  estate  ;wju«b  the  teetatpir  devised,  but  aro  qv^tbo- 

•ov.       :>fi^^  awd  4ii£)Ct9d  to  lay  put  part ,  of  the  pevsoQidlty, 

*****      .th9,])e6i(ilu$i»//ip-thepurcl)La8e of  other  lands.-  If/Law- 

.Ji^4»ithe  eqcuttiUei  ipcuwbt^Dcier  to  the  «m9»nt.of 

);flfte7t^entieth  m-Xt  of  thejuoome  pf  the  estate,  hckhtis 

f..»,fihVf  iptfiresit  ,i»  .theiesid.ue, ,  Jfc«r  ^e  jwgh;L,t?|lw„Wf- 

^lwe»tiflth  partt<rfi.the  residue, »>  he  iwght,^l« 9-  wUiW» 

,Cfttaacfli^  lij^  I  >QT«lefi . ,  to, ;  p  witrol  -the.  ■  ^ppUwtiiw  n<rf ;  the 

v,j(?8idVe, t  (and;  .fiit^ax  i tq ,  bP;  a|?polM4ely.  ipw?!^  Wl  wl»»t 

.bftjiftjwtirtedi  tpi.reoeiw,  ttami^y„-,thBp  twe^^WWi^eth 

tyart,!, ,:\Sfjtieu,|yoBi;,l^ydahipf  ^^ tq|^lja^(^tei»t«iffl4 

ii?p«gbft  ^J9W9t  ^y:t9;,YfhaV.?lWw<li«^t*n|i»  ^Wft.cW" 

r^rtrufitiWf  of  ^bft  .WAU..?iefl?^rily,leftd?»„.JSOM,  WW<»t 
j|^^iti^te»  in  CRniiog.,^p,th«i|conw4usipja  ,.t^a^,^  ^  «t>^«Wt 

H¥firy  4f^ikhtfiiiflihofft  faj->i^is.|i»«uWt(pqwiWji:J^T«:  tiw» 
.tfch9/i>j^;^Jon#fi.$hM*st«t9r,  irt-.i.  ■„!  ii.vi-  tM.,,1, I 

01  .31b^e,«,i^is|true„Sk:gii^fcy*Tietj^9f,c;a3f^ft^  ^ijli 

vtfePr«#lWP^M -flff«  w1»..Mp. l>^ftlM4. .t9.!??:pa.tei,|i 

/    i  .^h.feVV¥jtf^i;Of..cfiWlirMfltii<W  f^^n^^r^Wfteft.^ 

-Rth?t#WfW'QWflM^rt^iiity  m,^  objsft^  Wfl>  .# 

;^RMW.VK/^!^*^  8<p.,P^e^^d;,.t^a^ )the  ^jffiesftiq^^^ |^ 
t.t^.^ift  ^9Hl4..«9t.  le^yf,.M?»,/fla,^f.,i?^,.,^,,49^V<# 
•^^WgWfiyn.'..<i^''yi.lS-  (7<?ra(y)  Jl^a«,J^^ft,r^f:Tpd,.tiQ. 

uTOJ^^>i  i ."  .)lV'»<?'?! .  ^  ^^^f. ,  *^xiog  ,  int  4"? ;  .IW.wer ,  to 

fefofi?  9f,JfO|^<iyrt  e^PfS?^e^.^  «l^Mr|B.aslQ,the,^pq. 

i6i^J».o^<i^H:nT'^^''ty„  a^d  the . pl^jpcta  to  »rhich^h(9 

fcTfi%3lFS-?^;"t?ti?^,f^e,.de^Hie  §0  expre^ed  ftnipiMits  (fcp 
l^.,^°¥iT»^^,l  .?iR4,if  Iifr,  shows  hi^  de§ir,e,  he  w.  fnct 
.fifftr<^es,h^.?,int,^f^,yon,  .prqy.^^d  .the  pbjec|^  to  w^ich 
ti®,-.5^ffffs  ^r^ s^jdy^^cd ,tjwt  ftppurt  ^fin  act  ^pon ^ 
,ttfi  S9,_^jpr9s,^e4,i;j:);:.,.i  In  /'(^^  v.  Pa^ry  (f»)  t]^ 

Oy)  2  Sch.'&  Lcf.  173.  (s)  Id.  p.  189. 

(a)  5  8im.  138,  affinnod  on  appea],  81  Myl.  &  Keen,  138. 
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■Cbiirt  held  that  k  desire  that  a  devisee  in  teriiamd^r      i«se. 


sbtmld  be"  edyicatled  Mdmaibtmiied'  ft6thi  'die  incomeof  ^^^ 
tf le  devised  pt*operty  ereated  ai  ttust  111'  bis'fi^^uy.  "I^ete  ^  •  »• 
everything  concurted  te  sbow>that  sich'was  theJititeii- 
tiott  of  the  testator.  In  Hihbert  v.  Hibi)mi{h)4iv^t^t^ 
held 'to  "be- treisted  a*  to'a  West'Iftdiiih't^taflW,  "ited 
Htomphreysr  the  person  iii  Whbsei  fetbuV  tht!  "tfetfwi^ivtts 
'ihade,  wasappoivted  consignee.  But'tbetk'^he'^^^i'ds 
Were  clear  *nd  express  in  his  favbu^Pi'though<1lhe^eft^ie 
to' which  they  applied  appeared  doubtful!" " in  'fltiifttfo 
V.  ??6W^j»'(ft)  tWere  ii«ra9'*to  dctobt  afS'tbthiCBtAljedi- 
m^tef ,' 'Imfe 'ittll  that  case  cfarHed' tlife"A<^tririS^>'4f 
We^tioit  of 'tnists  further'  than'' atiy  whteh-  hd4"pr4- 
^«*Vfccrit;''Ao«^,W.it  seeriis'to  ine,  fldt  id  ftl^'feif^'tlfe 
deet^  in  «ii^  pi-es^hfca^  iit^'etirM^di'it'  ''it*%'«^de 
ihM  an'^at'tlier€6u>rt'feqirit<^  \^  tHatI  thfet^JA^Ikst&l/d 
the  object  shall  be  defined''ftM>d«<^1il."(J9%'^i>it^lidt  ] 
ii'thfe  yABj^ih  tbfe'irt-isbnf  *^e?'"  It'  '^  iHe^i^i  to 
'b^'^wrirtdye^'itt'th^  "rfefceiplJof^lhfe  i^rfte  ttifftM*^^ty 

^fce 

'IflWj^ff  -14^  r '  "It '  ^^e^ '  ^&'i^±c%^'  m*w'"f»'  'tKe 
'iiianA^nleirt  of  fife' ttwii' fest^te;'  dF'frciiil'ttig  teipO'Af 
ifte^'teiHis-  tWeritseFV^.  •  Th^ii  •thiV^^^esti6ii"*lWife'; 
^S^Jypdsfe  tlldil  h'6  •pirfe- With  th6"§at&1iy,  U^ld 'ii?,''lH 
4fcd  HfeiWs  of 'k  -iiM!ras#;"t)e''8t«)j^(Jt'  '^"thd'•^&Wl^ 
Hdbtfity  td  this  daitn 'of  a^^tR^y  ofc"tIfe''tiak  6f'Ml4 
less  ?  Was  It  the  desire  oi^  the '  ^'ih  i  of  'the  te^toi: 
tJiatit  shotdd  be'go?  or  did 'He  toej^felj"  vWsh"th'St''Hls 
'deVifeee  should  enl^loy  i'mdh  'vliBie  4'piidM 'Tidd 
given  satisfaction  to  hiniself?'  '  Sbnife '  c^ye's  of "diffi- 
felilties  of  another  kiiid  Vere  ^iif  iii' ttie  cbiii'4e"if 
ifte  argument.     It '  wds  asked,  aniotig  'hihe^  tWngi, 

(//)  3  Mcr.  68 1.  •.!.''..,,  i 

(c-y  ly  Ves  <>j»);  Jnc  317.        '•■>"■• 
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1838.  whether,  if  a  testator  should  say  that  he  desired  his 
son  to  be  educated  at  a  particular  school,  that  would 
create  a  trust  in  favour  of  the  schoolmaster?  That 
would  certainly  be  a  Infeittfer-for  the  advantage  of  the 
schoolmaster,  but  it  could  not  be  contended  that  he 
would  have  a  right  to  enforce  the  performance  of  this 
\  d6^i^\Q£,tl|e  testator.  It  would  be  an  expre^^ii;^]]^ .  of 
'^desire  made  for  the  benefit  not  of  the  master  but  of 
tlfe»fe(JhttId^^  ~     ^     '      >T^Ai 

,The  cases  arising  out  of  the  wills  relating  to  jJie 
BnoK^wgrfer  and,  the  Hudley  .Estates  have  been  je- 
%red  tq,,.l^^r%y  i^^o^ft<^t  ^pbr  to,%,];jf(^9ej^l9%P 
r  Ii«iviBgr^wiin«d»^stIift,ica^p,  a^4fi<jwfe  sptisfied 
mynelf  t^t  ther&?is  nbtia  icfa^witichieoiiAeaaitWl  liear 
th^^'p^es^t^^^l  m^an^'  indmd^  that>«dMai:«iibgaiiist*lhe 
edfi«^ttc^tf  *j(tfteM6d  f6r  ftf;^  the'R^^liaeritH^I*ttiof 
oiS&%n^tlI^«  the  judgrir^t  ^feWiouirfied  b^^  Lori'  Jun- 
ket was  correct,  and  I  am  of  opinion  that  the  dlecree 
of  Lord  Chancellor  Sugden  must  so  far  be  reversed. 
^  Theni»  as  to  costs.  'Thinking  asil  do^  that:  the  claim 
of  tH^  Reipondent  was  mifounded,  li  think  fd)iat>ihe 
Appellaibl^shoiild  be  indemnifiediforxiefeiidj^g^hiniseif 
a^nstthat  claim  to  the  exteiit  of  taxed 'costs;  imt 
that  he  slfould  not  have  the  costs  of  tbftt  ipart  of  the 
case  which  ^related  to  the- fitness,  of  Lawless  for  the 
situation;  for  as  it  was  said  in  the  .Court  below,  the 
case  might  have  been  argued  on  demurrer,'^  and  that 
question  need  not  have  been  discussed ;  I  think, 
therefore,  that  that  part  of  the  decree  was  correct, 
and  I  move  your  Lordships  accordingly.  I  ought  to 
add,  that  I  am  instructed  by  my  noble  and  learned 
friend  to  say  that  he  concurs  with  this  judgment. 

Order  accordingly. 
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,^    FROM    THE    EXCHEQUER   .CHAMBRRflRELANiy,  i^narcii  lo. 

'•(it     to   ■D.lfl'Tot'i'Mj    L»TiJ     >'»T'ill\'.>   i')    tTT^jlT   t:   '.»Vi;il    nlllO'// 

■iSAtlWKr*''^ ''i   VOL    iJiK,.//  i»    .  K>;i;t.jnj4ljj,j^^/^)b 

(♦     1ll<i     Ijl-rlllff    .Jill     I''    tni!     Ui'UT'M.I    'Hit    lo't    jlujifl    '/fir/j}) 

Baker Bn^J^md^ti 

:J«*     V     yin'i;I'ri   >!li//    .iit  ']o   dm.  xji'i  :['jti  >/)iiir)  ful'i 

A  Bill  of  Exceptions  texmered  tprtne  .qirection  given  by  Jthe  BUlo/Excep- 

Judge  to  tne  jury,  set  forth  the  pleadings  ana  evraencej       „■    :; 

'^^'li(y*i^  6P^trbcfe'    TH^>jii^kd^Ht'tt#ilHei«d»tft' Withe 
'  i  -Bil)  i  of  TiEico^iMmiii'^hi^iig !  becntt  brougktr  •  dip  tb;(t  Wstt/  of 

jFinSini^adiah  acibitoitQ£tticfaTei*'^T)roEDghi  in  4iheT5([l9lirt 
of  Kin^sfieiieh;  Jbrelandi^to  recvveii'iOattjy^lAh  c^jc^ 
tmaitniesfglDcnn^i.oiiDlabfidstate^^  ^of  "wib&ilioliberifil&ii^^iff 
trait  Xh^iOwieD^.m  fee,tbat>whidh  iimarrfitt»Ith6>itim  dbeld 
bjiitte  Be^Dxibbt^lcuHden  aileaseiireois^tdblel^Qnrlevet, 
The  £laiatiB/cUdita)ed<tii6rHgikt  to  theiAteesf^nd9rf>tbo 
tefelDB^  €l'dke)lcflfi€i>,  add  thell)afeBdaiitHd[aliti^itothaite 
th^  property  >iiu(tfaein  jfay  tint^euoiiitn^  A/otd  ofttbmbisfa 
FlarUambnti(ft-Geol>  3sr'30iJ  17/;^sindo^3  l&'ja4jr(Gide'j:B^ 
ei')S9^j'  The  oaiiid>\v9idttitied'fiir  MateIi8d896'^(A«^^ 
Mr;  iSarjednt  Qlt«iiei»oatjtb9;i^fai2e^  fiw)  jthe/ocwdty  of 
Gwkv  ^Uewthati (learned 7 Jtuldge'diE€«^^^  tbe/ jbry,,to 
find  a (veordioti fori itb^t iPiaintiffv) )  TheiDefe^diDb •  ten- 
dered a  Bill  of  Exceptions,  which  was  afterwards  de- 
cided by  the  Court  of  King's  Bench  in  favour  of  the 
Defendant,  and  that  decision  being  affirmed  by  the 
Court  of  Exchequer  Chamber  in  Ireland,  a  Writ  of 


V. 
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J8a«^      Error  was   brought    in   Parliament.      The   Bill   of 
GA'L^flT      Exceptions,  in    stating  the  evidence  for  the  Plain- 
tiff,  set  forth  some  of  the  proof  on  his  part  thus: 
— "  The  Plaintiff  gave  evidence  to  show  that  John 
Galwey  and  Edward  Galwey,  esquires,  were,  at  the 
time  of  the  making  of  the  indentures  of  leafse  tind 
release   hereinafter   mentioned,    seised   in    their  4e- 
nl'e^rie  as  of  fee  of  and  in  the  lands  and  tenements 
hereiniafter  mentioned,   and  that  by  certain   inden- 
tures  of  lease   and   release,    the   said   release   bear, 
ing  date  the   29th  day   of  October  1389,  thp  8%id 
Jonn  Oradwejr  and  jbdward  fialwej,  deipis^q  ijntf)  Sr 
Richarcl  J^eUett,  Vnigh't,  all  thatj  and|  ^th^  i  th^^:  ^^el: 
ling-house  and  demesne  lands  of  Lota,  therein  de- 
8<5j;\be(j[,  ^Y^i^g,  jau^ij  .alwciypi  reserving,  <)»tuaCtthi^ri«ia|id 
demise  unto  the  said  JcJfji,  ,^J.wey  iWirf:  ^cllffiTd  fCWrr 
wey,  and  to  the  person  or  persons  who  should  from 
tiif^.rtp  ,tim^ HiHe  le^^U^d^  thie  imversiofn  ji<i  AkidUaaBids, 
ajilf  iwi^e^i  in^inia^rfilfii^ .  ^mdf  i)0yallte8'  faap^^emkng  tor  <bertigi  > 
thereon,  and  also  all  wood  and  underwood,  timbcir^^ 
and  timber  trees,  standing,  growing,  or  being  thereon, 
o*'dt»ttiiy*hrt«  ffctteafter-^ttJi'Stsiild  or^grow  lik^iid^, 
with  ftilP'ttbd'  fihee'liberty  yrf  !tagT*8i^'ana  ft^l^gf  ttt' 
tikr^^  aiid'i««]n«y  iiW«y  «h^  isbm'e;  to  hold  fot'^  b^itf 
terin|^thr^4  livels  th^^til  n&tned,'with  d^iremOM!^ ^ 
pe^fetual^^ft^wd-at'a  t<6tit'  th^dn  nietittMl^d,* "is  ^ 
siiUflftdifefttiirb'oP^deafefe  will  a'ppikK"' '  "  "'  '^"  '    '*' 
^<i»^e, toUrBfi'dPtHe  arg«tii€*lit  (rt^  fot  th^'  !^lAlntiff 
iii>Ettbf,  ffelb#erice^fii6'ji*(^)ddied'ft<>'4)*  Ai^adc' >t6  ttui 
lelld^^t^lf,  'wtth^'hiVil^W'td^fib^  "vtrUst  y^is'Hib^  iAtea^* 
tion  of  the  parties;' rind ifbi*  ih^t  putpt^&^the  le^elJ' 
Counsel  for  the  Plaintiff  in  Error  began  to  quote  som? 
ofih^'pTO^siohHni^hdt'^t'^oiii  in  thfelBmb^i!iiieU 

(a)  1  he  Writ  of  Error  has  been  argued,  but  not  decided. 


ON  ASBEAIS  AND  WRITES  OB  E&ROR.  1U»  i 

Sir  iT.  Pollock^  for  tl>e  Defendant  .iu  Error,  nob^l     JiffJ^ 
jected  to  this  course*     The  argument  mu^t  be  confined i    O/^bwux; » 
to  that  part  of  the  lease  w^ich  appears  :<mi  ?the  facei     5/1^,^^^ 
of  the  BUI  of  Exceptions.    This^  Uoupe^  1  a^i  a  Goort  of 
Error,  can  .  not  take  notice   of  any thit^  whi(^  /did) 
not  appear  there,  „  .        *    '•     mitii 

Lord  Brougham : — Is  there  anything  ^op  the  beicl^^ 
of  the  document  itself  to  show  that  it  was  used  in  the . 
argument  on  the  Bill  of  Exceptions  ? 


as  admitted  By  donieh^.' 

•  Lord*B>»i/A*feiT*.^twThdt  w6fe  'ftttH^^tn^  ^h  ts  n'ai?' 
stat^!fllh^'KU'WB3«M^W^:^  ^^'^^^^  '^:'^  "'^^^^  '"'^'"^^ 

ment'On*  a  state  of  fafcts  tHticht\^^6f^att  'b^t^^thr^CMMn^i^ 

boloWU    T      :     »•      "T  »»  ill.     I      i\     l^  M  /     '/,;    '.rii;    iuii'.    ,il«»*»'VHH 

i:«    'tilt  ^.nr-' I  ■<•  .•:jn    '/n-fo    oiiMtm-'.  .>')')'n  'I'Minul  ftiiJ 

^j^liji;  |:^  ^;[^«.{r1-i?'he  \^^w^y^^  i«Hftv^M«»c»iatf, 
the  tp^ji^nd^p^tii^lvyiM/ j^^  ^fez 

s^^%kn^iy  ^ppeairs  by,^l^.B^l/CifiySi^a?p|i(m^aol4i 
th^.l^a^jm^^  th<^^foi:Qnt«ri\^f?TJ;f(|  Jfep^il  ^trihlwpo^: 
siWe  fa)  ;9q^cpiTO,Mw'*hft  Qp**rt;C«^W^wi44tPp.* 
case  without  seeing. tl^J^eafp^  ^Tiftitpfilf^^ofrjffjiwfepOilW;^ 
CH»ly.bet[npHra  frqip,  ^hi^  J^^^e^^  tlMittt^r«,ie^pftkie* bf 
ia.(fch^3yi<rf  EWfiption*^)>^e4w8^.>W..rtiPf^  ilf^ftrtJedi r 
to^, , t It  most  ^F^foce ^, jtaKw/tit*t;th4 .l^i^^iappwrft ' 
o^.th?face{9f  the|B|iU  Qf,»pi^wptiftns^.,fi;,.:,    ^h  \^y  ,ua' 

Judge,  in  his  report  of  a  trial,  was  to  say  that  it  ^p^-  ^ 
peared  by  such  a  man's  evidence,  &c.,  but  that  evi- 
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1838.  dence  was  not  stated  on  the  Bill  of  Exceptions;  ac- 
cording to  your  argument,  you  would  only  have  to 
say  that  such  facts  appeared  in  the  man's  evidence  on 
the  notes  of  the  Judge,  and  then  you  might  refer  at 
large  to  that  evidence.  Yet  it  is  plain,  that  on  that 
mention  of  it  the  man's  evidence  could  not  be  referred 
to  and  read. 

Sir  W.  Follett : — There  is  a  distinction  between  the 
two  cases.  The  man's  evidence  might  not  be  read 
merely  because  that  reference  had  been  made  to  it ; 
but  where  a  document  is  referred  to,  and  part  of  it 
extracted,  the  whole  of  it  may  be  read. 

Sir  F.  Pollock  :— The  rule  here,  as  everywhere  else, 
is,  that  if  a  record  of  an  inferior  court  comes  up  to  a 
court  of  error,  only  so  much  of  anything  as  is  stated 
on  the  face  of  the  record  can  be  read. 

The  Attorney-general : — Suppose  a  Bill  of  Excep- 
tions said,  "  As  appears  by  the  case,"  or  "as  appears  by 
the  schedule  hereto  annexed,"  the  whole  case  or  sche^ 
dule  might  be  referred  to. — [Lord  Brougham :  That 
is  a  very  different  case,  and  the  objection  would  not 
arise  there.] — But  here  are  words  of  reference. — [Lord 
Brougham :  Words  of  reference  to  a  lease ;  but  how 
do  we  know  that  this  is  the  lease  referred  to  ?] — But 
there  being  words  of  reference  here,  this  indenture 
must  be  considered  as  embodied  in  the  Bill  of  Excep- 
tions. It  is  true  that  no  use  can  be  made  of  docu- 
ments not  set  out  in  the  Bill  of  Exceptions ;  but  that 
is  not  the  case  with  this  lease,  which  may  be  consi- 
dered as  set  out,  since  part  of  it  is  extracted,  and  the 
lease  itself  is  specifically  mentioned. 


Baker. 
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Lord  Br(mffhaTn:^MY^ijoTdSj  I-haxre  no  doubt  lijss. 
upon  the  =  queetioikf  thus  incideotailyi  raised  for  our  ^~l 
decifitoBy  'It  would  be  an  impoff ant;  >  aivd>  il'  think  an  _  v. 
injuijiousi  novelty,  if  ytmi»wereitb»a!llovlr  Aatter^bieh 
does  not  appear  (Oil r the  reto/d  to>be')importM  into  in 
the  course  of)  aigunent  by '  the-  counsel*.  Ibei  Statute 
of  Westminster  2.  (13  Ed.  1.  stat.  1.  c.  31r)i>*was  this : 
As  nothing  which  appears  on  parol  can  ever  make  part 
of  the  recordw.wdf ,  th^rieljy.  be,  J?!f oughts  W|r\t(;^  a  court 
of.^rrpr,  w^liQhJft.1:ojJu^dgfipf  thftfejec^tl;  tlwifeistatute 
in:d^pe4ifl,4)f^yi  bjfilpwwi^frja  pwtici^l^ .  wtttsej>  to 
ma|^et«§l^ajiAlt^ing9)whiph  are  not  a  pai^^o^  th^iecQrjd, 
in  effect  beconLe^^^o  and  thus  form  part^otfi  the.»writ/!itf 
error.  But  that  cannot  be  the  case  with  matter  which 
is  not  so  dealt  with,  where  parties  have,  npt  pursued 
the  course^^Kich  tW  swuU  has  pointedt'oiit/, .  If  tKere 
was  no. other  omection  to  the  course  now  proposed 
this  would  be  sumeient,  namely,  what!  secunty  have 
you,  or  can  you  have  that  that  wliich  they  refer  to  is 
the  identical  document  mentioned  in  the  record.  The 
p^ucti€iin(df  a  document  inVidrsed  by  the  officer  of 
the:<xmrt^a6l3re)tiiiieof'tbe/ttial)'  is  not  l^uffieie^it  to 
satisfy  yon  on  that  point;'  tiie  statute'  requit*^  soih^- 
tiling  else^^  *»amel3^)'itfae' seal  bP  the  Judgel  Hfs  signa- 
ture wouldjcnot  be  sufficient/  I  grants  for  the  argu- 
meiii'-d  sake^  altfaoQgh  I  do' not  allow  it-funy,'tiiat  the 
signature  gives  authority  to^  this  as  a  document  read 
at  the  trial,  but -for  aught  I^lnow  to  the  contrary, 
there  may  have  been  two  duch*  documents  aread  at  the 
trkd,  one  with  and  the  odEtef  m^ithout  a  certain  state- 
ment. It  would  be  most  dangerous  in  itself,  and  cer- 
tainly contrary  to  all  the  ordinary  principles  of  the 
law,  to  allow  what  is  now  proposed,  and  I  should 
humbly  recommend  to  your  Lordships  not  to  allow  it, 
unless  some  clear  authority  is  shown  for  it.     There  is 
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1838.  no  such  authority.  This  lease  does  not  appear  to 
Galwey  have  been  before  the  court  of  error,  nor  even  before 
^'  the  Court  of  King's  Bench,  when  the  case  was  argued 
there  on  the  Bill  of  Exceptions.  This  case  has  there* 
fore  passed  through  two  courts  without  the  whole  of 
this  document  being  considered,  and  we  cannot  there- 
fore now,  for  the  first  time,  admit  it  to  our  considera- 
tion. 

The  Lord  Chancellor: — I  am  of  the  same  opinion 
with  my  noble  and  learned  friend.  The  course  now  pro- 
posed would  get  rid  of  the  very  object  of  the  statute 
relating  to  bills  of  exceptions.  That  statute  directed 
a  particular  course  to  be  pursued,  in  order  that  any 
facts  proved  at  the  trial  might,  if  the  parties  pleased, 
become  part  of  the  record.  In  this  case,  certain  pro- 
visions of  a  lease  have  been  set  out,  but  the  reference 
to  them  in  the  Bill  of  Exceptions  was  not  for  the  pur- 
pose of  vouching  for  the  contents  of  the  lease,  but  only 
for  such  parts  as  were  extracted  into  the  Bill  of  Ex- 
ceptions itself.  The  state  of  facts,  as  there  exhibited, 
is  that  on  which  the  counsel  applied  to  the  Judge  to 
give  particular  directions  to  the  jury.  If  the  rule  is 
as  it  is,  that  the  Bill  of  Exceptions  should  contain  all 
the  matters  on  which  the  exceptions  themselves  pro- 
ceed, then  it  must  be  part  of  the  rule,  that  counsel 
and  the  Court  of  Error  cannot  refer  to  parts  of  docu- 
ments containing  matter  not  included  in  the  Bill 
of  Exceptions. 

The  counsel  were  ordered  to  confine  their  ail- 
ments to  what  appeared  on  the  Bill  of  Exceptions. 


END  OF  PART  I.   VOL.  V. 
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APPEAL 


FROM   THE   COURT   OF   CHANCERY. 

EvANWiLLiAMsMoRRiSjOtherwiseEvANl  4      i,     . 
Williams \Appcllant. 


Williams 
Edward  Davies  and  Harriet  his  Wife,  Respondents. 

Husband  and  wife,  after  living  together  for  ten  years,  and 
having  one  child,  agreed  to  separate.  They  accordingly 
afterwards  lived  apart,  but  within  such  distance  as  afforded 
them  opportunities  of  sexual  intercourse,  the  husband  not 
being  impotent.  Held,  that  the  presumption  of  law  in 
favour  of  the  legitimacy  of  a  child  begotten  and  bom  of  the 
wife  during  the  separation,  may  be  rebutted,  not  only  by 
evidence  to  show  that  the  husband  had  not  sexual  inter- 
course with  her,  but  also  by  evidence  of  their  conduct,  such 
as  that  the  wife  was  living  in  adultery,  that  she  concealed 
the  birth  of  the  child  from  the  husband,  and  declared  to 
him  that  she  never  had  such  child;  that  the  husband  dis- 
claimed all  knowledge  of  the  child,  and  acted,  up  to  his 
death,  as  if  no  such  child  was  in  existence ;  and  also,  that 
the  wife's  paramour  aided  in  concealing  the  child,  reared 
and  educated  it  as  his  own,  and  left  it  all  his  property  by 
his  will. 

On  a  motion  in  the  Court  of  Chancery  for  a  new  trial  of  an 
issue,  the  parties  by  their  counsel  consented  to  take  the 
Lord  Chancellor's  decree,  on  the  evidence  taken  on  the 
former  trials,  in  order  to  avoid  further  expense  and  delay. 
Held,  that  such  decree  was  subject  to  appeal  to  this 
House. 


1836: 
April  '28. 

1837: 
June  19. 
Nov.  27.  30. 
December  1. 
4.7. 


LegUimactf* 
Evidence, 


Practice, 


The  question  in  this  case  was,  whether  the  Appel- 
lant was  the  legitimate  son  of  William  Morris^  late  of 
Argoedy  in  the  county  of  Montgomery^  deceased,  and 
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J^^2l  ^^  ^^^y  Morris.  In  the  year  1778  William  Morris, 
MoRijis  then  of  Shrewsbury,  surgeon,  and  about  30  years  of 
age,  was  married  to  Mary  Gwijnne,  who  was  about 
17,  with  consent  of  her  mother  and  guardian,  her 
father  being  dead.  By  indentures  of  lease  and  release 
made  previous  to  the  marriage,  certain  estates  in 
Montgomeryshire,  belonging  to  William  Morris^  and 
to  his  uncle  Thomas  Morris,  were  settled,  subject  to 
life  estates  for  them  respectively,  and  to  an  annuity 
of  100/.  for  the  intended  wife  for  her  life  in  bar  of 
dower  if  she  should  survive  her  said  intended  hus- 
band, and  have  issue ;  and  also  to  a  term  for  raising 
portions  for  younger  children  ;  to  the  use  of  the 
first  and  other  sons  of  the  marriage,  in  tail  general, 
with  divers  remainders  over,  with  ultimate  remainder 
to  William  Morris  in  fee.  And  by  the  same  inden- 
tures and  by  a  recovery,  which  was  suffered  in  1781, 
when  Mrs.  Morris  attained  the  age  of  21,  certain 
other  estates,  her  property,  situate  at  Llanfair^  in  the 
said  county,  were  settled  to  like  uses,  subject  to  cer- 
tain incumbrances  in  the  indentures  mentioned,  and  to 
a  provision  for  younger  children,  and  an  annuity  for 
Mrs.  Morris  for  life  if  she  should  survive  Mr.  Morris. 
They  lived  together  in  Shrewsbury  for  ten  years, 
during  which  they  had  one  child,  the  Respondent 
Harriet  Davies,  who  was  born  in  1781.  They  sepa- 
rated in  1788,  and  by  an  indenture  then  executed  by 
them  and  a  trustee  for  the  wife,  reciting,  among  other 
things,  that  in  consequence  of  unhappy  differences 
they  had  agreed  to  separate,  and  that  their  said 
daughter  should  be  under  their  joint  control,  and 
educated  at  their  joint  expense,  Mr.  Morris  secured  to 
his  wife,  for  lier  own  support  and  maintenance,  the 
rents  and  profits  of  certain  property  therein  described, 
situate  at  Llanfair  (formerly  her  own  property),  pro- 
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ducing  about  400/.  a  year,  for  the  time  they  should  1337. 
continue  to  live  separate.  Soon  after  the  execution 
of  this  indenture  Mrs.  Morris  went  to  reside  at  Llan- 
fairj  taking  with  her  some  of  the  servants,  among 
whom  was  a  young  man  named  William  Austin^  and 
Mr.  Morris  went  to  reside  at  Argoed,  which  was  be- 
tween 14  and  15  miles  from  Llanfair. 

On  the  5th  of  January  1793  Mrs.  Morris  was  deli- 
vered of  a  child  (the  Appellant),  who  was  taken  imme- 
diately after  his  birth  to  TFm,  in  Shropshire^  about 
30  miles  from  Llanfair^  and  given  to  the  father  and 
mother  of  William  Austin,  poor  persons,  by  whom  he 
was  brought  up  for  several  years  in  ignorance  of  the 
circumstances  of  his  birth.  Ann  Evans,  a  servant  of 
Mrs.  Morris,  and  Ann  Gwynne,  a  relation,  were  the 
only  persons  present  when  he  was  bom.  By  the  same 
Ann  Evans  and  William  Austin  he  was  taken  to 
Wem.  He  was  there  baptized  as  "a  base  child"  by 
the  name  of  Evan  Williams,  and  to  that  entry  in  the 
parish  register  was  added  a  note  that  he  was  supposed 
to  be  the  child  of  a  son  of  Edward  Austin,  a  weaver 
of  that  place.  He  was  sent  to  school  at  fVem,  and 
afterwards  at  High  Ercall,  in  Shropshire,  where  he 
was  sometimes  called  Evan  Austin,  sometimes  Evan 
Williams. 

In  the  year  1799  the  Respondent  Edward  Dames 
married  the  Respondent  Harriet  without  the  consent 
of  her  father,  who  was  thereupon  so  much  displeased 
with  her  that  he  made  a  will,  by  which  he  left  all  his 
property  to  his  nephew  and  other  relations.  The  Ap- 
pellant was  not  mentioned  in  the  will,  nor  ever  noticed 
in  any  way  by  Mr.  Morris.  By  another  will,  made 
by  him  on  the  Ist  of  December  1808,  being  then  re- 
conciled to  the  Respondents,  he  devised  all  the  estates 
over  which  he  had  a  disposing  power  to  trustees  for 
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1837.       the  benefit  of  the  Respondent  Harriet  Davies  and  her 
^^     ^      children,  without  any  mention  of  the  Appellant,  or  of 
V.  having  ever  had  any  son.     He  died  in  May  1810. 

In  the  year  1811,  the  Apellant,  then  an  infant,  by 
William  Hazledine,  his  next  friend,  filed  his  bill  in 
the  Court  of  Chancery  against  the  Respondents  and 
Mrs.  Morrisj  since  deceased,  and  against  the  personal 
representative  of  the  survivor  of  the  trustees  of  the 
terms  comprised  in  the  marriage  settlement,  which 
bill,  as  afterwards  amended,  stated  the  said  settlement, 
and  the  will  and  death  of  William  Morris^  leaving  the 
Appellant,  his  only  son  and  heir-at-law,  and  that  the 
defendants  had  obtained  possession  of  the  indentures 
of  marriage  settlement,  and  of  the  title-deeds  relating 
to  the  settled  estates,  and  had,  upon  Mr.  Morris's 
death,  entered  into  possession  of  the  estates,  insisting 
that  Harriet  Davies  was  entitled  thereto,  and  that 
they  had  obtained  some  outstanding  terms  in  the 
same,  so  that  the  Appellant  could  not  bring  any 
action  at  law  to  obtain  possession  of  them.  The  bill, 
after  charging  that  the  Appellant  was  the  legitimate 
and  only  son  of  William  and  Mary  Morrisj  and  as 
such  entitled  under  the  said  indentures  to  the  estates 
thereby  settled,  prayed  that  the  Defendants,  or  such 
of  them  as  should  appear  to  have  the  said  indentures 
and  title-deeds,  might  deliver  up  the  same  to  the  Ap- 
pellant, and  that  an  account  might  be  taken  of  the 
rents  and  profits  of  the  settled  estates  received  by  the 
Defendants  since  the  decease  of  JVUliam  Morris^  and 
that  they  might  be  decreed  to  pay  to  the  Appellant 
what  should  appear  to  be  due  to  him,  and  to  deliver 
up  to  him  possession  of  the  said  estates ;  and  that 
the  testimony  of  the  Appellant's  witnesses  to  his  In- 
timacy might  be  perpetuated. 

Tlie  Respondents  in  their  answers,  after  admitting 
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the  said  marriage  and  settlement,  and  the  death  and  1837. 
will  of  Mr.  Morris,  as  set  forth  in  the  bill,  said  that 
the  will  contained  no  mention  of  the  Appellant  or  of 
any  son  or  other  child  but  the  Respondent  Harriet 
Davies,  and  that  in  her  right,  as  the  only  child  of  Mr. 
and  Mrs.  Morris,  they  had,  upon  Mr.  Morris's  death, 
entered  into  possession  of  the  settled  estates ;  and  they 
further  stated,  that  they  were  strangers  to  the  Appel- 
lant, never  having  to  their  knowledge  seen  him,  and 
that  William  and  Marif  Morris  had  separated  in 
1788,  and  had  never  afterwards  cohabited  together; 
and  that  therefore,  if  after  such  separation,  Mary 
Morris  had  any  child,  such  child  was  not  begotten 
by  William  Morris,  and  must  therefore  be  illegiti- 
mate. 

Mrs.  Morris,  in  her  answer,  said,  she  had  not  any 
son  by  William  Morris,  and  that  the  only  issue  she 
bad  by  him  was  a  daughter,  Harriet,  the  wife  of 
Edward  Davies;  that  after  her  birth,  and  in  the 
month  of  May  1788,  she  and  Mr.  Morris  separated, 
and  she  did  not  after  that  time  again  see  him  for 
about  seven  years.  She  denied  that,  to  her  knowledge 
or  belief,  the  Appellant  was  from  the  time  of  his 
birth,  or  at  any  time,  as  in  the  bill  alleged,  maintained, 
educated,  or  clothed  by  or  at  the  expense  of  Mr. 
Morris,  who,  she  believed,  knew  nothing  of  him ;  and 
she  denied  that  the  Appellant  had  been  maintained, 
educated,  or  clothed  by  herself  or  at  her  expense, 
although,  about  the  year  1806  or  1807,  she  was  soli- 
cited by  William  Austin  to  assist  the  Appellant  as  an 
act  of  charity,  and  she  did  afterwards  pay  a  small 
8um  for  a  year's  board  for  him,  and  furnished  him 
with  some  articles  of  clothing.  She  believed  the 
Appellant  had  been  maintained,  clothed,  and  educated 
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1837.       by  fVilliam  Austin  during  his  lifetime,  and,  since  his 


Morris 


death^  by  his  executors. 


V.  In  July  1812,  an  order  was  obtained  to  examine 

Ann  Evans f  de  bene  esse,  grounded  upon  an  affidavit 
that  she  was  upwards  of  60  years  of  age,  and  the  only 
witness  living  who  could  prove  the  birth  of  the 
Appellant,  and  a  commission  was  issued  for  that 
purpose,  and  in  November  1812  she  was  served  with 
a  subpoena  to  attend  the  commissioners  at  Shrewsbury 
on  the  29th  of  December  following.  Ann  ,Evans  did 
not  attend,  but  having  absconded  and  concealed  her- 
self for  several  years,  being  induced  thereto  by  the 
Respondents  and  Mrs.  Morris^  the  Appellant  was 
unable  to  proceed  in  his  suit ;  and  although  every 
exertion  was  made  to  discover  her  retreat,  it  was  not 
till  October  1820,  and  after  the  Appellant  had  tracked 
her  through  various  parts  of  England^  Scotland^  and 
JVales^.ih^i  he  succeeded^ In  finding  her,  and  serving 
her  again  with  an  order  for  her  examination.  This 
order  also  she  neglected  to  obey,  and  in  consequence 
of  her  contempt,  she  was  committed  to  prison  in 
March  1821,  where  she  remained  until  April  1822, 
before  she  would  consent  to  be  examined.  After 
giving  her  testimony,  she  was  discharged  from 
prison,  and  died  soon  afterwards. 

Witnesses  having  been  examined  on  both  sides, 
and  the  cause  coming  on  to  be  heard  before  the  Lord 
Chancellor  (a)  in  February  1826,  his  Lordship,  by  an 
order  then  made  on  the  suggestion  of  the  counsel  for 
the  Appellant  and  Respondents,  directed  them  to  pro- 
ceed to  a  trial  at  law  at  the  then  next  summer  assizes 
for  Shropshire^  upon  an  issue  whether  the  Appellant 

(a)  Lord  Eldon. 
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was  the  legitimate  child  of  William  Morris,  late  of  ^>83^ 
Argoedy  Montgomeryshire,  Esquire,  deceased,  by 
Mary  Morris^  his  wife ;  the  Appellant  to  be  plaintiff, 
and  the  Respondents  defendants ;  both  parties  to  be  at 
liberty  to  read  at  the  trial  the  depositions  of  any  of  the 
witnesses  examined  in  the  cause  who  should  be  then 
dead  or  incapable  of  attending. 

The  issue  was  tried  three  times ;  first  at  the  spring 
assizes  for  Shropshire,  in  1827,  (having  been  made  a 
remanet  of  the  preceding  summer  assizes,)  before  Mr. 
Justice  Vaughan  and  a  special  jury,  who  found  a 
verdict  for  the  Appellant;  secondly  (upon  an  order 
made  by  the  Lord  Chancellor  (6)  for  a  new  trial  on 
the  application  of  the  Respondents),  at  the  summer 
assizes  for  the  same  county,  in  the  same  year,  before 
the  same  Judge  and  a  common  jury,  who  found  a 
verdict  for  the  Respondents,  declaring,  in  answer  to 
questions  put  to  them  by  the  Learned  Judge,  pur- 
suant to  the  Lord  Chancellor's  order,  that  they  did 
not  believe  any  sexual  intercourse  took  place  between 
Mr.  and  Mrs.  Morris  at  a  time  when,  by  the  course  of 
nature,  Mr.  Aforrw  could  be  the  father  of  the  child  (c). 
The  third  trial,  directed  by  another  order  of  the  Lord 
Chancellor,  dated  the  14th  of  June  1828,  took  place 
at  the  summer  assizes  of  that  year  for  the  county  of 
Gloucester,  before  Mr.  Justice  Ga^elee  and  a  special 
jury,  who,  not  being  able  to  agree  after  being  locked 
up  together  a  whole  night,  were  discharged  without 
giving  any  verdict,  the  foreman  stating  to  the  Learned 
Judge,  that  eleven  of  them  were  of  opinion  that  access 
and  opportunities  of  sexual  intercourse  between  the 
husband  and  wife  were  proved ;  and  that  there  was 
no  satisfactory  prpof  before  them  that  sexual  inter- 

{b)  Lord  Li/ndhurst.  (c)  See  3  Can:.  &  P.  215. 
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1837.  course  had  not  taken  place,  but  they  could  not  per- 
^^^  suade  the  twelfth  person  to  agree  with  them  in  that 

w.  opinion  (d). 

Upon  application  by  the  Appellant  in  1820  for 
another  trial,  it  was  proposed  by  the  Lord  Chancellor, 
and  consented  to  by  the  counsel  for  both  parties,  that, 
instead  of  sending  the  case  to  a  further  trial  at  law, 
his  Lordship  should  have  laid  before  him,  in  addition 
to  the  depositions  taken  in  the  cause,  the  Judges'  notes 
of  the  evidence  taken  at  the  trials,  and  should  decide 
the  cause  upon  consideration  of  the  whole  of  the 
evidence. 

The  following  is  a  summary  of  all  that  was  material 
to  the  question  of  legitimacy  (e)  in  the  voluminous 
evidence  laid  before  his  Lordship,  including  the 
depositions  in  the  cause. 

Evidence  for  the  Appellant. 

Ann  Evans's  depositions  were  read  at  each  of  the 
trials.  She  deposed  that  she  was  present  at,  and 
thereby  became  acquainted  with  the  time  and  place 
of,  the  birth  of  a  child,  who  was  afterwards  known  by 
the  name  of  JSvan  Williams^  and  whom  she  believed 
to  be  the  same  person  as  the  plaintiff.  He  was  bom 
at  the  house  of  Mary  Morris^  in  Llanfair,  on  a 
Saturday  J  somewhere  about  Christmas^  and,  as  near  as 
deponent  could  recollect,  about  nine  and  twenty  years 
ago  C/).  Mary  Morris  was  the  mother  of  the  said  JEvan 
IVilliams^  and  was  delivered  of  him  by  deponent. 
Miss  Ann  GwynnCj  whom  deponent  believed  to  be  a 

(rf)  3  Carr.  &  P.  465. 

{e)  ScTcral  witnesses  had  been  examined  at  the  trials  to  show 
that  Ann  Evans  had  been  kept  away  by  the  Uespondents  and 
by  Mrs.  Morm  from  1812  to  1822. 

(y)  The  depositions  were  made  in  April  1822. 
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relation  of  Mary  Morris^  was  the  only  other  person  1337. 
present  upon  that  occasion.  Evan  Williams  was  con-  m^,ib,3 
veyed,  a  few  hours  after  his  birth,  by  this  deponent  ^* 
and  one  fViUiam  Austin^  then  in  the  service  of  Mary 
Morris^  to  within  a  short  distance  of  a  place  called 
TFem,  about  thirty  miles  from  Lhmfair.  Deponent 
stopped  with  the  child  on  the  road  a  little  way  out  of 
Wem,  and  fVilliam  Austin  rode  on,  and  brought  a 
woman,  whom  this  deponent  afterwards  understood  to 
be  a  Mrs.  Austin^  wife  of  a  weaver  of  fVem^  and 
mother  of  William  Austin,  and  to  her  William  Austin 
delivered  the  said  Evan  Williams  to  be  taken  care  of. 
She  believed  that  the  said  Evan  Williams  was  nursed 
and  brought  up  under  the  care  of  Mrs.  Austinj  at  Wem, 
till  he  went  to  school  at  Ercall ;  for  about  a  month 
or  six  weeks  after  his  birth  deponent  went  over  from 
Llanfair  to  TFem,  and  saw  him  there,  under  the  care  of 
yix^. Austin;  and  upon  a  subsequent  occasion,  perhaps 
three  or  four  years  afterwards,  deponent  went  over 
to  Wem  again,  to  see  her  son,  who  was  at  school  there, 
and  went  to  the  house  of  Mrs.  Austin^  and  there  saw 
a  child,  whom  this  deponent  considered  and  believed 
to  be  the  same  as  this  deponent  had  conveyed  to 
Wem;  and  this  deponent  always  understood  that  he 
continued  to  be  nursed  and  brought  up  at  Wem  by 
Mrs.  Austin^  till  he  went  to  school  at  Ercall.  She 
believed  that  when  very  young  he  went  to  school  for 
a  short  time  at  WefHy  as  she  heard  her  son  say  that 
Evan  Williams  was  at  school  with  him  at  Wem ;  and 
she  believed  he  afterwards  went  to  Ercall,  for  de- 
ponent's daughter  was  a  servant  to  Mary  Morris, 
and  was  employed  by  Mary  Morris  to  take  messages 
from  her  to  the  said  Evan  Williams  at  Ercall ;  so  her 
daughter  told  deponent,  and  that  she  had  seen  the 
said  Evan  Wiiliams  at  Ercall.     The  deponent   be- 
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1837.        lieved  the  said  tVUliam  Austin  had  been  dead  several 
^^^^^^      years,  for  she  remembered  a  letter  being  given  to 
V.  deponent  for  Mary  Morris  many  years  ago,  purport- 

^^"*'  ing  to  come  from  an  officer  in  the  regiment  in  which 
William  Austin  went  to  serve,  and  Mary  Morris  read 
the  letter  to  deponent;  and  deponent  remembered 
that  it  contained  an  account  of  the  death  of  fVilliam 
Austin ;  she  did  not  know  at  whose  expense  Evan 
Williams  was  boarded,  clothed,  and  educated  after  his 
birth,  or  who  was  employed  to  pay  for  his  boarding 
and  education,  except  that  she  remembered  upon  one 
occasion,  when  he  came  from  school  for  the  holidays, 
and  was  staying  with  Mary  Morris  at  Shrewsbury,  at 
the  house  of  a  Mr.  Careswelly  where  Mary  Morris 
was  lodging,  this  deponent  bought  some  trifling 
articles  for  him  out  of  her  own  money;  and  also, 
except  that,  she  remembered  having  heard  Mary 
Morris  or  fVilliam  Austin,  or  Ann  Gwynne,  mention 
that  Mary  Morris  had  sent  some  cloth  over  to  fVem 
to  be  made  up  by  a  tailor  there  into  clothes  for  him. 
A  considerable  interval  elapsed  before  deponent  saw 
JSvan  IVilliams  again  ;  but  about  ten  or  twelve  years 
ago,  as  near  as  she  could  recollect,  a  young  man, 
called  Evan  Williams,  called  at  her  house,  at  Llanfair, 
on  his  way  to  measure  some  land,  as  a  land-surveyor,  as 
he  told  deponent,  and  staid  some  time  conversing 
with  deponent ;  and  she  then,  and  still  believed,  that 
that  person  was  the  same  as  the  child  of  whom  de- 
ponent delivered  Mary  Morris,  and  to  be  the  same 
Evan  Williams  Morris,  otherwise  Evan  Williams,  the 
plaintiff.  The  next  time,  when,  to  the  best  of  her 
recollection  and  belief,  she  saw  the  same  person,  was  in 
London,  about  two  years  ago ;  and  the  next,  upon  de- 
ponent's arrival  in  London  about  a  twelvemonth  ago, 
when  he  met  her  at  the  coach  inn,  and  accompanied 


ON  APPEALS  AND  WRITS  OF  ERROR.  173 

her  to  prison ;  and  deponent  had  since  occasionally  1 837  • 
seen  him  coming  to  the  gates  of  the  prison  ;  and  she  morris 
believed  that  the  person  so  seen  by  her  upon  the  said  ^• 

several  occasions,  and  called  and  known  by  the  name 
of  Evan  fVilliamSy  was  the  same  person  as  Mary 
Morris  was  delivered  of  by  this  deponent.  Deponent 
further  said,  that  Mary  Morris  lived  at  Llanfair 
during  the  ten  months  previous  to  the  birth  of  Evan 
IVUliams  ;  and  that  during  the  same  ten  months  Wil- 
liam  Morris  usually  resided  at  Argoed,  a  place  about 
fourteen  or  fifteen  miles  from  Llanfair.  She  did  not 
know  whether  he  ever  visited  Mary  Morris^  or  made 
her  any  presents,  or  had  any  intercourse  with  her 
within  the  year  prior  to  the  birth  of  Evan  Williams. 
She  remembered  upon  two  occasions,  after  Mary 
Morris  came  to  live  at  Llanfair,  seeing  William 
Morris  go  into,  and,  after  staying  a  short  time,  come 
out  of,  the  house  of  Mary  Morris;  and  also  remem- 
bered Mary  Morris  telling  deponent  that  she  and  Miss 
Gtvynne  were  going  over  to  Argoed;  and  this  de- 
ponent once  saw  a  cart  come  with  some  hams  and 
cheeses  to  Mary  Morris  from  William  Morris,  and 
Mary  Morris  told  deponent  that  a  silver  teapot  and 
some  other  articles  of  plate,  which  this  deponent  saw 
in  her  house,  at  Llartfair,  had  been  sent  her  by 
JVilliam  Morris;  but  at  what  period  these  occurrences 
took  place,  and  whether  or  not  within  the  year  prior 
to  the  birth  of  Evan  Williams  Morris,  deponent  was 
unable  to  recollect. 

Anne  Gwynne,  in  her  depositions  in  the  cause,  not 
read  at  any  of  the  trials,  said  she  was  present  when 
Mary  Morris  was  delivered  of  a  male  child ;  it  was 
on  a  Saturday,  the  6th  day  of  January  1792  or  1793, 
but  she  could  not  tell  which.  Mrs.  Morris  called  her 
up  stairs,  and  stated  that  JVilliam  Austin  was  the 
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1837.  father  of  the  child,  and  made  her  go  down  on  her 
knees  and  declare  never  to  tell  any  person  that  Wil* 
liam  Austin  was  the  father  of  the  child ;  she  did  not 
wish  to  deprive  her  daughter  Harriet  of  her  birth- 
right, and  wished  JVilliam  Austin,  who  was  present 
at  the  time,  to  bring  him  up  to  some  trade,  and  men- 
tioned a  shoemaker,  to  which  trade  William  Austin 
objected,  and  said  that  he  was  to  clothe  and  provide  for 
the  child.  That  this  deponent,  about  two  months  after 
the  birth  of  the  child,  accompanied  Ann  Evans  to 
Wenij  to  see  the  child,  and  she  did  see  the  child  at  the 
house  of  JVilliam  Austin* s  father  and  mother. 

Evan  Evans. — I  lived  with  Mrs.  Morris,  at  Llan- 
fair,  about  34  years  ago.  I  went  soon  after  Hallow- 
tide,  and  I  staid  until  May.  Three  horses  were  kept 
there ;  I  missed  two  soon  after  I  was  there ;  in  the 
morning,  before  Christmas  a  little ;  they  came  back, 
not  the  day  after,  but  some  time  in  the  night  of  the 
following  day.  I  did  not  miss  any  person  from  the 
house ;  Mrs.  Morris,  two  maids,  and  I,  and  a  kind  of 
gamekeeper,  called  William  Austin,  lived  at  Llanfair.  I 
was  asked  by  Miss  GwynneXo  lie  out  the  night  the  horses 
went  away,  or  else  I  slept  in  the  house  every  night.  The 
horses  were  like  as  if  they  had  travelled  a  deal.  I 
rather  think  Mrs.  Morris  was  in  the  house  the  night 
I  missed  the  horses,  but  she  was  out  of  sights  and  the 
first  time  I  saw  her  again  was  nine  or  ten  days  after. 
She  looked  rather  less  than  before  she  was  away. 
I  have  seen  Mr.  Morris  in  the  house.  I  saw  him  in 
the  parlour  with  Mrs.  Morris  the  first  time  1  saw  him ; 
that  was  at  Christmas.  I  saw  him  through  the  win- 
dow, and  I  asked  Miss  Gwynne  who  that  was  with 
my  mistress.  It  was  about  the  middle  of  the  day  when 
I  came  home  to  my  dinner.  They  were  standing  at 
the  window  in  the  parlour.    He  went  away  some  time 
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before  night.  Nobody  but  they  both  in  the  room.  I  i837. 
saw  him  in  March.  Mrs.  Morris  wanted  me  to  hire 
myself  to  Mr.  Morris  at  Argoed.  I  saw  him  then  in 
the  kitchen,  and  in  the  parlour  too  when  I  came  to  my 
dinner;  when  I  came  back  he  was  in  the  kitchen* 
I  saw  him  first  in  the  parlour.  Nobody  was  with  them 
that  I  could  see.  He  went  away  before  supper.  I  think 
he  dined,  because  I  saw  more  meat  come  to  the  house 
than  common.     I  never  saw  him  but  twice. 

Cross-examined. — He  had  a  white  waistcoat  and  a 
blue  coat.  I  spoke  to  him  last  time  in  the  kitchen. 
He  asked  me  if  I  would  come  to  him  to  live,  and  I 
said  I  was  engaged  to  another  place.  I  never  spoke 
to  him  but  that  once ;  that  was  three  months  after  the 
horses  were  missed.  fVilliam  Austin  was  like  the 
man  who  had  the  care  of  every  thing,  hunting,  fowl- 
ing, and  looking  after  the  garden.  He  had  a  horse 
of  his  own ;  one  kept  for  his  use.  He  went  backwards 
and  forwards  when  he  had  a  mind,  and  nobody  dare 
say  anything  to  him.  He  used  to  order  us  what  we 
were  to  do.  Sometimes  he  was  like  a  bailiff.  He  was 
no  master  when  mistress  was  in  sight ;  I  never  saw 
them  walking  arm-in-arm.  One  had  a  room  in  one 
end  of  the  house,  and  the  other  at  the  other  end.  Wil- 
Ram  Austin  was  there  the  whole  of  my  time,  except 
that  he  would  go  away  sometimes  for  a  few  days  for 
his  pleasure.  He  kept  one  dog,  a  spaniel,  and  sported 
sometimes  for  half  a  day  and  sometimes  for  a  day  or 
two.  There  was  the  talk  of  the  birth  of  a  child  before 
I  went  away ;  before  I  went  away  I  heard  a  talk  of 
sending  clothes  for  the  child.  Before  I  left  the  house 
it  was  no  great  secret.  I  never  saw  Evan  Williams 
Morris  until  the  last  assizes.  I  thought  him  more 
like  his  mother  than  fVilliam  Austin.  I  saw  no  like- 
ness to  fVilliam  Austin.  In  shape  he  was  most  like 
the  gentleman  in  the  blue  coat  and  white  waistcoat  I 
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1837.       saw  in  the  parlour.     William  Austin  raised  recruits 
Morris      ^^^  Went  into  the  army. 
«.  Samuel  Jebb. — I  lived  many  years  ago  with  Edward 

Austin,  a  weaver,  and  father  of  William  Austin,  at  Wem. 
Remember  hearing  a  rap  at  the  door  a  few  days 
after  Christmas  in  1793.  I  got  up  to  the  window,  and 
found  a  man  on  horseback.  I  called  my  master  up, 
and  went  to  bed  again.  Next  morning,  Sunday;  same 
morning  I  heard  a  child  cry ;  I  asked  whose  it  was ;  he 
said,  we  had  a  present  last  night.  I  looked  at  it,  and 
saw  it  wrapt  in  flannel.  Mary  Griffith  came  to  nurse 
the  child  frequently,  and  Betty  Roberts  came  to  dress 
and  wash  it.  The  child  had  the  best  of  wearing  ap- 
parel. How  the  clothing  came  I  know  not,  but  it  was 
superior  to  any  neighbour's  child.  I  saw  the  child 
again  two  years  after,  and  again  two  years  after  that, 
and  I  am  quite  sure  the  plaintiff  is  that  child.  The  child 
was  always  called  by  the  name  of  Evan  IVilliams. 

Mary  Worrall,  formerly  Mary  Griffith. — I 
knew  old  Austin,  of  Wem.  Was  employed  to  nurse 
a  little  boy  there ;  it  might  be  three  and  thirty  years 
since  {g).  It  might  be  half  a  year  old  or  three  quarters ;, 
Jebb  was  living  in  the  house  at  that  time  ;  I  nursed 
him  a  year  and  a  half  or  two  years.  I  knew  a  lady 
of  the  name  of  Mrs.  Morris ;  she  used  to  come  over 
and  sit  in  the  parlour,  and  take  the  child  in  her  arms 
and  kiss  him,  and  bid  God  bless  him.  After  dinner 
the  child  threw  a  decanter  down ;  Mrs.  Morris  said 
to  Mrs.  Austin,  who  was  displeased,  she  would  have 
her  to  know  she  would  not  have  the  child  corrected, 
for  it  was  her  own  child.  I  saw  the  child  often  after- 
wards. It  went  to  school  ten  miles  from  Wein,  at 
High  Ercall.  I  have  seen  the  plaintiff,  and  I  am 
sure  he  is  the  same  child  I  nursed. 

CrosS'ea:amined. — He  remained  at  IVem  till  he  went 

(g)  The  first  trial  in  1827. 
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to  Ercall,  and  he  was  about  eight  or  nine  when  he        1837. 
went  there.     The  child's  name  was  Evan  fVilliams^      Morris 
but  he  was  called  Evan.     They  could  not  be  kinder      _  ^' 

Davies* 

to  him  if  he  was  their  own  child  at  old  Austin's. 

Richard  Ellis,  joiner. — I  knew  Mr.  and  Mrs.  Mor- 
ris. I  know  plaintiff.  Mrs.  Morris  lived  inMeadow 
Piace,  Shrewsbury^  fourteen  or  fifteen  years  ago ;  I 
then  knew  plaintiff,  Evan  fVilliams,  a  boy  at  that 
time.  He  went  to  school  at  Ercall ;  I  saw  him  in 
holiday-time;  Mrs.  Morris  behaved  very  kindly  to 
him,  and  called  him,  "  my  boy,"  and  he  called  her, 
"Mamma.*'  Mr.  Morris  lived  at  Argoed  in  1792; 
Mrs.  Morris  then  lived  at  Llanfair;  I  saw  Mr. 
Morris  there  two  or  three  times ;  my  father  did  work 
for  him ;  I  once  held  his  horse  whilst  he  walked  to- 
wards Mrs.  Morris's  house  with  my  father,  who  was 
repairing  Mrs.  Morris's  house  ;  this  was  in  the  year 
1792,  early  in  the  spring.  I  noticed  Mrs.  Morris's 
person  in  1792  ;  she  appeared  in  the  family  way  ;  in 
the  latter  part  of  the  same  year,  I  observed  she  was 
very  large.  It  was  in  the  spring  o'if  the  same  year  I 
had  seen  him.  I  had  seen  them  together,  walking 
towards  the  house ;  she  had  not  then  the  appearance 
of  being  in  the  family  way.  About  July  or  AugusU 
I  think,  that  I  first  saw  them  together;  most  certainly 
I  saw  Mr.  Morris  in  the  town  of  Llanfair  in  the 
month  of  February ;  sometimes  he  came  for  rent,  and 
sometimes  to  pay  my  father  for  work ;  I  have  seen 
him  there  at  different  times  in  the  year  1792. 

Cross-examined. — We  were  repairing  two  parlour 
floors  and  the  stairs,  and  they  were  repaired  the 
year  before  also  ;  I  am  speaking  of  the  year  in  which 
repairs  were  done  to  the  house  in  which  Mrs.  Morris 
lived.  I  have  no  doubt  it  was  in  the  year  1792  in 
which   I  saw  Mr.  Morris  at  intervals  in  Llanfair, 


178  CASES  INT'HE  HOUSE  OF  LORDS 

1837.  from  February  until  the  latter  end  of  the  year.  A 
Morris  Small  dwelling-house  adjoining  to  the  house  Mrs. 
».  Morris  lived  in,  is  the  house  which  was  under  repair 
when  I  saw  Mr.  Morris ;  I  do  not  think  the  repairs  in 
the  two  houses  went  on  in  the  same  year,  but  1  do  not 
know  exactly  when  Mrs.  Morris's  was  begun.  Robert 
Lloyd^  David  Evans j  John  Lloydj  and  Maurice  Lloyd 
were  at  work.  I  was  then  between  fourtten  and 
fifteen.  It  was  only  one  year  that  I  assisted  in  a 
floor  and  passage.  I  lived  about  150  yards  from 
Llanfair  at  that  time. 

Re-examined. — I  did  several  jobs  at  Mrs.  Morrises; 
in  1792  I  was  repairing  a  small  dwelling-house  that 
Robert  Lloyd  was  going  to  live  in ;  I  did  not  observe 
Mrs.  Morris  was  in  the  family  way  the  last  time  I 
saw  her  and  Mr.  Morris  together  in  July  or  August 

Jane  Ellis,  mother  of  Richard  Ellis. — I  remember 
Mr.  Morris  living  at  Argoed,  and  Mrs.  Morris  at 
Llanfair  ;  during  that  time  my  husband,  John  Etlis, 
worked  for  him.  I  heard  a  report  about  a  child 
of  Mrs.  Morris's ;  it  was  before  then  and  after  then 
I  saw  Mr.  Morris  there ;  that  is  thirty-four  years 
since.  I  have  seen  Mr.  and  Mrs.  Morris  together, 
showing  some  timber  for  my  husband  to  work  ;  it 
was  about  a  fortnight  before  the  rumour  of  the  child ; 
it  was  near  Christmas  that  the  rumour  was. 

Mary  Evans  (/),  daughter  of  Ann  Evans. — I  once 
lived  in  service  with  Thomas  Evans,  mf  husband's 
father ;  I  was  hurt  by  a  cow's  horn  in  the  face,  and 
went  home  to  my  mother  at  Llanfair^  a  little  before 
Lady-day.  I  recollect  my  mother  and  Miss  Gu}ynne 
going  to  a  sale  at  Llanfyllen ;  Miss  Gwyrme  was 
giving  up  housekeeping  there,  and  she  then  came  to 

(f)  The  jury  on  the  second  trial  said  they  had  no  confidence 
in  the  evidence  of  this  witness.    3  Carr,  &  P.  21.^. 
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live  with  Mrs.  Morris;  I  went  to  Mrs.  Morris's  1837. 
because  of  my  mother's  absence ;  she  was  charwoman 
there ;  I  recollect  Mr.  Morris  coming  with  a  double 
rap  to  the  door;  I  opened  it;  it  was  after  breakfast. 
Mrs.  Morris  was  in  the  garden ;  when  she  heard  the 
double  rap  she  came  to  the  door,  and  met  Mr.  Morris 
in  the  passage ;  he  shook  hands  with  Mrs.  Morris^ 
and  kissed  her,  and  they  both  burst  out  crying ;  after 
this  Mr.  Morris  went  into  one  parlour  and  Mrs. 
Morris  into  another;  after  having  done  crying  a 
little,  she  went  into  the  parlour  where  he  was ;  they 
were  in  the  parlour  two  or  three  hours;  they  had 
been  together  about  an  hour  before  they  rung  for  any 
refreshment,  and  then  they  remained  some  hours ; 
and  after  that  went  out  of  the  house  together  in 
a  direction  towards  Garth-Llewyd;  I  cannot  say 
whether  arm-in-arm,  but  close  together ;  Mrs.  Morris 
said,  we  are  going  to  Garth-Llewydj  to  dine  at  Mrs. 
Llayd^s.  I  did  not  see  Mrs.  Morris  again  that  night; 
I  slept  in  the  house  that  night ;  Mrs.  Morris  came 
back  the  next  evening;  but  I  do  not  recollect  whether 
she  came  alone,  or  whether  Mr.  Morris  came  with 
her.  When  my  fece  was  well  I  went,  after  a  few 
days,  to  my  service ;  I  was  married  about  two  months 
after  that  time,  certainly  in  the  same  year ;  I  came 
home  to  my  mother's  to  be  married,  and  lived  with 
her  half  a  year  after  I  was  married ;  my  mother's  house 
was  not  maiiy  yards  from  Mrs.  Morris's.  I  saw  Mr. 
Morris  several  times  at  Llanfairj  after  I  was  married ; 
I  saw  him  go  into  the  house  of  Mrs.  Morris  twice  in 
that  year,  to  the  best  of  my  recollection.  I  was  sent 
by  Mrs.  Morris  to  Mr.  Morris  at  Argoed^  and  saw 
Mr.  Morris  there ;  he  gave  me  a  letter  to  bring  back, 
which  I  gave  to  Mrs.  Morris.  I  lived  at  Llanfair 
many   years    afterwards.      I    recollect    seeing   Mrs. 

VOL.  V.  o 


180  CASJBS  iN  TH£  HOUSE  OF  LORDS. 

Mprris  in  tha.wmter  following  that  X<rdfy-«^|f;  she 
appeared  in  the  family  way.  I  recollect  seeing  i^m 
Gw^nne  making,  gruel  or  soniethi;ng :  <^  that  sort, 
and  I  3^w  Mr9^  vMbrm.in  bed  at  the  same  time;  she 
had  th(^  appemwice'of  A  womanhayiog  bieeiL  confined ; 
L|$^w.  things  which  satisfied  me  .thatt  she  had  been 
brought  to  bed ;  it.  was  the  beginning  i^f  Chfi$tma$j 
to.^be  best  o^oay  knowledge.  I  waft  maivied  at  JUan^ 
f^i;  my.  maiden  ,name  waa  Meredith  {iise ,  aame  d 

:  QrQ8Srezamfu;4fr^I  *  lived  at'  iljJM8ip00l'Wid\  at  (h- 

'^J^irUr*  w))pnei4^'^  Bayn^  was  my  iaildlady  ^t"  I  "havfe 
not  CQ9i(^Kaed  with  her  about  this  cajisevv  to  tbe  luestl 
o^i^y  kx)pwl^dge}  I  never  told  her.  the. IbuaBesirww 
S€itt4!^,\  sUD^d  tl^e^x^u^^  at  BhnsBo&buryf 

vQ^.}jyifel)?J  W9Sf  yfhea  iihhard  Jones  <mbm.  from 
Mr.  Davies  and  wanted  me  to  go  to  the  FUkl^tO'iisf 
n)p)^«r^  ,  I  i^f^vjer;  told  ^ivt  Sayne  that*  {f  Austm,  gdt^it 
I  ,YT^  ;t|t?.hay^  ^l.,^t  anmuft  for  \if^(i) ;  1  nevm  fafld 
her^.^l^^at;; th^.  .child  wa^  ^v^^'itV; •! -nenner  ;8aid  that 
Ev^T^  W.^r4^^W'^^f^^^^^y  liMow rJRiehard'I^ifi^ f  he 
is^  ^n^^'^.f^u^anftt;  :j[  .dp  note  rem£imber  wbsther  he) 
gi^$,ifn/Q,arpwtio9i  t0  speaks' p. the  I  tniffa.  at » the  time  I 
^fK;S<>W  ^:^wy  mothesr  B.t  lihe  Fleet  }>1  do  viotwe^ 
cif\\fqti^y\Df^^^'i)ai^  ^ilji  not!profitjaie  much;"'!  will 
nqt^ ^jdfear.^ha^il  f^^dordid aot^y sd.    i  •  .i-j  '  *• 

\fiA^^an^iffed^rr^  knowtthat  ii. Vo^irit^'whoiCanie  te 
moi  waa  a.  t;en^tv  of  Mrs.  JOati^,  and  whiitt^  Jmei 
was  there  :;l^e  J^y$4as  began  to  talk  to  me ;  ^  J4me»  gave 
met  5  2.,  for  q^e  and  my  littla  boy  to  go;  up  to  London^ 

[To  fix  the  time  spoken  to  by  this  witniess^  theV icar  of 
Unkufair  was  called^  and  he  read  from  the  register  of 
marriages  for  the  year  1792:  ^^Thmias  Evans^  of  the 
•.-..-•         •      •       .  -I,  .'.  ■ 

(i)  Vide  pp.  2o6j  qo7,  infra,  . 


ON  APPEALS  AND  WRITS  OF  ERROR.  181 

parish  of  Gittefieldj  widower^  and  Maty  M^dith,  of     J^^ 
this  parish^  spinster,  were  married  in  this  church  by  * 
license,  the  6th  day  of  August  1792/'    And  Eliza- 
BBTH  Davibs,  called  for  the  same  purpose,  said,  ^'  I 
know  Miss  Gwynne;  she  lived  at  Llanfylkn;  I  took 
a  hoose  from  her  in  the  year  1792;  the  day  the 
key  was  given  up  was  before  May;  we  took  ftiii' 
spring!  but  did  not  go  into  it  until  August ;  I  'wa^ 
married  m  1792,  die  satne  year  I  took  the  house,  and 
we  bought  a  good  deal  of  Miss  Owynne^s  godds}  ^hi' 
went  tk>  live  with  Mi*s.  Worris;  myname  weiB'EliMheih 
MeredUhihtSotel  wa^ married^  and  my  husbaiid's tii^hie 
Jeremiah  DavieaJ*    And  to  show  thatt  tiiid  witniBSS  wasf  * 
correct  as  to  lihe  time  4she  spoke  of,  an  ^Miinidcl  topj^ 
of  the  register  oi  her  inarriage  with  JereTfoioA  ZXaMl^^ 

the  30th  uf  August  lT«2v  at  Llanfylk!^,  WaA  ptlt^iii 

and-read.]-  ^   ....  ^  .•.-,..  Li-j;  ^'^v.bV.    dl 

Maeoarst  Robbrw,  at'  tb^  secoiid  tiM.— FHyied*' 
at  Zktf^air^  Bt  a  place  called  (>^^  \P^i^,;^^niy 
breadth  of  the  road  from  Mrs/'JIirdrm'*,  35^'|fear* 
ago,  and  aaw  her  veiy  often.  I  remeiiibet  feeeta^  Mtv' 
Morris  under  the  To«wn  Hall  about  ^fall  of  ^ilighf:  I 
got  up  i)etwe6n  fiine  and  six  in  th*  morning  t6^^in?lk;r 
about  this  time  of  the  yiear.  T  Went  iMfd^  thi^*  HalL 
1  found  a  watch  there.  I  took  it  and  p^kfntb^my 
pocket.  I  met  Mr.  -  Morri^^s  s^Vant  ih  ' the^  stWsritv 
and  let  him  have  the  wakch;  'I  -saV  Mr .  -Mchms 
afterwards  on  tlmt  day  ^  i^an/hi*^,  cbttiing  down^ 
towards  the  house,  at  tire  gaite  of  Mrs.  Morrises  hdusev* 
about  ten  o'clock  in  the  moming.  I  parted  nHth  th^ 
watch  about  eight  o'clock.  ^  ^ 

Cross-exarmned.  —  After  that  time  I  lived  twenty- 
years  iabout  nine  miles  irora  Llanf air  \  always  liv^d  at 
Llanfair^  or  within  nine  miles  of  it  Since  the  action 
was  talked  about  I  mentioned  it.     I  did  not  mention 

02 
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1837.       it  to  any  l>ody  until  ibis  business  came  out,     A  per- 

MoRiws      ^^"  ^^^^  Llanfair  came  to  me  and  David  ElUs.     He 

^'  spoke  to  me   at  Llanfair  about  it.     I  was  here  at 

Shrewsbury  at  the  last  assizes.     I  was  not  examined 

as  a  witness. 

Rowland  Mills,  carpenter. — I  lived  at  Hanfoar 
many  years  ago.  There  was  some  talk  about  a  child 
of  Morris's.  I  saw  Mr.  Morris  at  Llanfair  nearly 
three  quarters  of  a  year  before  the  talk  about  the  child. 
Mrs.  Morris  was  with  him  on  a  foot-road  in  a  meadow 
beyond  the  quarry ;  they  walked  side  by  side  ;  I  can- 
not say  arm-in-arm.  I  saw  him  again  in  the  evening. 
Again  soon  after  in  one  of  his  own  fields,  with  his  rod 
fishing.  I  saw  him  again  another  time,  when  he  came 
up  and  asked  about  some  sheep  being  in  the  fields.  I 
went  with  him  afterwards  fishing,  and  he  employed 
me  to  carry  the  fish  to  Mrs.  Morris's  house  in  the 
evening.  He  went  with  me  and  went  into  the  house. 
It  was  in  the  summer  before  the  talk  about  the  child : 
the  talk  of  the  child  was  in  the  winter  after,  about  a 
quarter  or  half  a  year  after.  He  was  fishing  two  or 
three  hours.     I  carried  the  fish  in  my  hat. 

At  the  second  trial  this  witness  said  further — I 
remember  Margaret  Roberts  living  at  Cross  Pipes^  in 
1792.  She  told  me  of  the  watch  many  years  before 
this  trial.  I  did  carpenter's  work  at  Llanfair ;  have 
seen  Mr.  Morris  several  times  there ;  have  seen  Mr. 
and  Mrs.  Morris  once  together  in  the  town  walking 
on  the  foot  place.  It  was  in  1792,  about  the  latter  end 
of  March.  I  have  seen  Mr.  Morris  fishing  in  the 
same  summer,  after  May. 

Cross-examined. — I  know  it  was  that  time,  because 
I  left  to  go  to  Shrewsbury,  I  have  seen  Mr.  Morris 
very  often  ;  cannot  say  how  often.  I  saw  him  walk- 
ing with  Madam  Morris  about  the  latter  end  of  March 
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John  Roberts.*— P  lived  atr  Llanfair.  I  remember  ,,lf^ 
a  talk  about  a  child.  I  saw  Mrs.  Morm  before  that;  morrij* 
she  appeared  like  my  own  wife,  in  a  family  way.  I 
never  saw  Mr.  and  Mrs.  Morris  together  until  Octo- 
her ;  she  then  appeared  to  be  in  the  family  way.  I 
saw  them  in  the  fields  the  year -before  that.  Mr. 
Morris  was  standing  in  thfe  street,  Mid  Mrs.  Morris 
talking  to  him  from  an' up-stdirs  window  in  her  own 
house.  I  ssiw-hiiid^  in*  October  the  last  time  I  ever 
saw  faim,  hixpl  often  saw  him  before.  I  knew  him 
as  well  as  my  .cwn  child.  I  safw  them^together  three 
times  in  the  wholel-   October  was  the'  last  time. 

At  the  second^- trial,  this  witness  further  said — I 
was  twenty*sev6ti  years  bf  Age  the  M^y  following  the 
time  I  saw  thenf  looking  out  of  the  window,  and  I  am 
sixty-two  next  May*  '^ 

CrosS'tttamined.'^A  was  examined  here  la^  spring. 
1  remember  the  time  Mrs.  Morris  had  the  child ;  it 
was  no  secretin  the  neighbourhood.  That  was  the 
only  time  I  had  seeii  them  at  the'  house.  I  had  seen 
them  in  the  fields  before.  This  was  in  October ^  before 
the  child  was  born.  I  should  think  that  Mr.  Morris 
must  have  seen  that  she  was  with  child.  I  never  saw 
them  but  once  at  the  house ;  that  was  the  last  time. 
I  had  seen  them  in 'the  fields  yeafe  before.  I  cannot 
say  whrthfflP  two  or  three  years  before.  I  think  I  saw 
them  walking  in  the  fields  three  or  four  times  in  the 
whole,  walking  side  by  side.  I  never  saw  her  walk- 
ing in  the  fields  wi<h  iV/orm  when  she  was  in  the 
family  way ;  and  I  never  said  so. 

WiLUAM  Hassall,  Deputy-Governor  of  Cold-Bath- 
Fields  Prison. — I  was  born  at  Llanfair.  I  staid  there 
until  -Sf ay  1792,  when  I  went  to  school  at  Shrewsbury. 
I  knew  Mr.  Morris  very  well ;  he  lived  at  A  ryoed. 
Mrs.  Morris  lived  at  the  White  House.     In  1700  and 
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l^^      1791  I  «aw  Mr.  Morri$  seveml  times  at  LianfcAr.    I 
BCoftftts      saw  him  go  into  Mrs.  Moiris's  house  frequently.     I  am 
positive  1  saw  him  go  into  the  house  more  than  once. 
CroUhexamvHied  at  the  second  trial. — ^Wfaen  he  came 
4t  was  known  <iirectly,  and  bozzed  abcmt«    I  knew 
also  William  A'UBUn.  •   He  came  to  LUmfair  with  Mrs. 
Maihisj  and  continued  ix>  live  there :  when  be>(plain- 
tiff) 'cama  unaware  upon  me,  I  Uionght  him  like  that 
WUlima  Amtin.    I  haVe  seen  Mr«  Morris  ga  into 
the  house  matny  times,  but  how  long  he  staid  I  can- 
not 'recoliiect;  perhaps  about  a  q«arier  of  aa'  hour. 
At  otherUime&Iihave  seenkim  go  in^  but  act  seen 
him  come  out.  -        j       >  • 

Ro«iBiit'LcOTt>,  a  bricklayer. — ^When  I  wlui  eighteen 

i^  liv^sd  at  Lkm/uir,  when  I  made^' a  blacksmith's 

skbjp.  I  Oliver  Williams  Went  into  •  iAe'  sbop  when  I 

•fini^ed  i<0  ix)'  17e2y<<at  ^Lad^Dny.    The  bill  prodneed 

i»  \ik  my  haii<lwrhiBg  for  »vioTk}  d4)ti0^ '  the^idft^ 'iiid 

i<Mheriir<d^kvi<Date  of  trill  was  I7l92.)  Abofttt'a  liioath 

or  five  weeks  «{ter  finishing  the  shop,  Mr.  M&nu 

rode  4k{)  to  (Mrs. 'j^i^'^^  stdbl^  aiid^asked^e  if^Mrs. 

'  Jlf()tVi^<w&6  at  home,  v  Hegdt  ofi^  the  horse*  •  i  put  it 

into  tine  stabld.^  ^  I^rapped  at  '4lie  door,  sm^^Ue  went 

ihtoth^'hoiisei      <^        '       ^      '    "■'■ 

'  '  Oros9-e3timined.^^lt  was   abotit  a  m^nth  'fir  >  five 

weefks  aifter  th^' black&mith's' shop  M/as  finished  {'itt  die 

b^ibhing  of  theiBpring  of  1792.        '         » 

Oliver  Williams,  a  blacksmith.-^I  rented  a  black- 
smith's shop  of  Mrs.  M&rrii  ;  it  was  bafbi  fM  me  at 
'first.  *'  ¥  knew  Mt^:  j^&rrisj  and  saw  him  at  Lknifair. 
I  wlBUt  there  before  May  1792,  and  it  was  in  the 
same  yiear  I  saw  him.  there^  between  July  and  AugmL 
I  stoppedc  «bere  fj^onl  lt92  to  1797.  I  saw  him  only 
Mce  in  17^2.  Iwas  sent  to  Argoed  by  Mrs.  Morris 
to  fetch  some  things  from  thence  to  Llanfair.    I 
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brought  some  iiones,  some  bacon;  and  1  three  or  fow     J«37; 
stakes  of  comw  '  i      ^ 

CrosS'tcammed.-^l  knew  Afro.  M^rriis  daug^ttev, 
Mrs.  Dalies;  but  I  do  not  think  she  was  at  .home 
with  her  mother  M  Llanfmr  ai4ke  itittie4  have  sp^en 
of.i   I  had  s^en^her  there  a  skJoret)£time94'.  '  v#;  ^^S; 

AvNB'  WitLiAMSy  wife  of  Wit;€frf|f^i//iewiw^-^I  ^t6- 
member  the 'first  yeir  i  wtts  there '  seeing ;Mr&tj|/4p)rHaf 
with  hia^wtftiinr  Madam  Mojhrxgs  house  )at  the^NHrlH- 
dow.  ItnadetB-eourtesyitD  my  landlad^y^iand  mifitpess, 
ami  she  howod^jamr  head^to  m&ihThe  ire^tn1;jof;tfae 
countQE  WBQi  thift  i»]^e'i)0as  rwith  chilfl*^^^^i'do>jl^ 
how  it  could  be  a  bastard.  .*j  •  'mT(r>  oiu! 

Thi^  witn^u|fonl9ke  secc^d  brial  said  that!  it MOSiilflree 
xKf'fiiire  W(«ks,B{iter j^e  smditier.iiiiftha&t  wient  Mli^ 
at 'the  b}aeksmitoh'«t&hQih«hat^iibd\ld^'A^ 
JKotrnv^^^btft,  a])dVsb[(e^>saV^tMR^toged^(fiV(t^}ti 
thre(^  yiearsiiafter.  that ;;  she  alsQfS»td/sli^r>)inen¥  Motfr 
goatet  JRi^bei'iH  at:  ther  CrosiiPip^syi^l^ei^a^ef^An^ 
faeMd  of  the  wallah  h^ng  fei^  o/^  -^o 

IS^.years ; ,  iftfim^imb^^  Mrsi  iM(9?Tk.((tot9i»g/tidi4i«e>|it 
the  lFM<^^jEf9tiie4.|{lihaMQi:S€^n:  Mr^ki^ 
there»  after  Mrs.  Morris  came  to  live).thgte.|ft  l*»^- 
nlember )  f»eei»g:  at ;  teiM  in  r  the  f  gaijijl^i^  .^j^^^^.y^a^^^Sifndai/ 
ef^i^ng  ^  If  r>^y/  cojaiug!  fpwi  cb W#.  r :  >  ti  e|gttF:f<he 
t^t  taking  down,  and^  saw  ]yifi< ,  il^iir/W  ^g^ 
tiie  houwof,Mrs..J1^9miw  !.:.!    ^-r/^MJ'//  ;':r^r:0 

Mar3P  EvANs^r^My  fatb^ewa^dl/imotl^jl  Uv^ ^at 
AHkurd,  near  Lkmfw:.  I  vwct3\b€><wte«nul3i  amfe7jk4 
wh^  1  left.  I  have  seen  JS^k  a»di  JtfrSf  Mom^^  to- 
gethtf  airm^in'rairm .  down  .tQ. my  h,ous%  $n4  >)vq  n^^ 
with  them.  Mr.  Mcnris  talked.  ,of  r  p»l]fi9gi  dq)^^;pttr 
cottage.  iMrs.  Morris  wQuld  have  it  d(irWvn  Xhwe 
werQ  five  of  us,  children,  and  then  he^d  her  would 
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i«37.  not  have  it  pulled  down.  I  went  to  live  with  Ann 
Lhydy  a  washerwoman,  when  I  left  the  cottage.  When 
I  was  at  the  cottage  I  saw  Mr.  and  Mrs.  Morris  a 
score  of  times ;  once  or  twice  in  the  same  year. 

John  Evans,  brother  to  last  Witness. — I  know  Mrs. 
Morris.  Remember  her  living  at  the  White  House. 
Was  in  the  service,  oflF  and  on,  a  long  time.  Knew 
Mr.  Morris.  Saw  him  at  first  at  my  father's  cottage, 
a  little  below  Llanfair ;  Mr.  and  Mrs.  Morris ;  two 
couple  along  with  them.  Mr.  Morris  came  down  to 
the  cottage,  and  threatened  to  have  the  cottage  do¥m. 
My  father  was  very  ill.  Mr.  Morris  gave  him  money. 
The  other  people  were  gentlemen ;  one  lady  besides 
Mrs.  Morris.  The  cottage  was  not  pulled  down.  I 
was  from  fourteen  to  fifteen  or  sixteen,  or  thereabouts. 
I  went  to  service  soon  after  this  at  Myver.  I  saw  Mr. 
Morris  once  while  at  Myver,  which  was  five  miles 
from  Llanfair. 

William  Hughes.  —  I  live  at  Pentrt/y  near  two 
miles  from  Llanfair.  I  knew  Mr.  and  Mrs.  Morris; 
worked  for  her  five  or  six  years.  I  have  seen  Mr. 
Morris  in  Llanfair  with  her  in  the  garden  of  the 
White  HousCj  about  thirty-five  years  since.  I  was 
about  15  yards  ofi.  I  saw  him  before  that  time,  about 
two  years,  but  never  after  that  time.  They  were 
walking  together.  I  saw  the  two  standing  on  each 
side  the  door  of  the  house ;  they  both  went  back  into 
the  house.  I  do  not  know  how  long  he  was  there.  I 
did  not  see  him  come  out. 

Ann  Arthur. — I  lived  with  the  late  John  Morris^ 
brother  to  William  Morris,  of  Argoed.  I  knew  William 
Morris  very  well ;  he  came  to  his  brother*s,  my 
master,  very  often.  I  knew  Mrs.  Morris.  Once  saw 
her  at  John  Morris's.  I  lived  there  from  May  1792, 
to  May  1793.    Mrs.  Morris  was  there,  andsome  other 
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persons  with  her,  and  Mr,   William  Morris ;   they       1837> 
came  to  dine  and  staid  dinner. 

Cross-examined. — I  mean  to  say  I  went  in  1 792,  and 
left  in  1793.  It  was  thirty-five  years  ago;  the  ser- 
vant's name  was  Sarahs  who  lived  there  when  I  went 
to  John  Morris.  I  never  saw  her  before  nor  since. 
No  man-servant  came  with  Mr.  and  Mrs.  Morris. 
They  came  on  their  feet  to  John  Morris  at  Penbruton 
from  Argoedj  about  a  quarter  of  a  mile.  The  grounds 
join.  They  stopped  until  the  morning,  and  then  re- 
turned to  Argoed.  I  mentioned  this  to  Watson  and 
Harper  (the  plaintiflTs  attorneys).  Somebody  told 
about  it,  and  they  applied  to  me  for  what  I  knew. 

Evan  Jones,  a  shoemaker. — I  was  apprenticed,  in 
May  1788,  eighteen  miles  from  Llanfair.  I  served 
exactly  four  years.  I  then  went  to  work  with  Ed- 
ward  Jones,  a  shoemaker,  at  Llanfair,  about  p^ 
hundred  yards  from  Mrs.  Morris's.  I  became  ac- 
quainted with  the  person  of  Mr.  Morris :  my  master 
pointed  him  out  to  me,  after  being  at  Llanfair  about 
two  months.  I  have  seen  him  afterwards,  walking 
about,  and  going  into  the  White  House  frequently.  It 
was  sometimes  called  Mrs.  Morrises  house,  and  some- 
times Mr.  Morris's. 

Cross-examined. — Mr.  Morris  lived  there  when  in 
Llanfair  ;  I  think  he  was  not  always  there.  I  heard 
he  kept  a  farm  at  another  place.  I  have  seen  him 
there  many  times  walking  about,  and  going  into  his 
house,  like  any  common  inhabitant. 

Elizabeth  Wellings. — I  knew  Mr.  and  Mrs. 
Morris.  Her  cook  was  gone  from  her,  and  I  went 
there  for  nine  weeks.  It  is  from  thirty-four  to  thirty- 
five  years  ago.  Whilst  there,  Mr.  Morris  came :  I 
went  home  to  sleep  between  two  and  three  in  the 
morning.     There  was  company  there.     The  company 
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}837.      were  gone,  but  I  left  Mr.  ^Morru  there.     I  weifi  fadck 

^T^^     about  sevjan  in  tl^e  momiilgi  to j^ . thiSi  breakAet^f  and 

.V.        I^  fotmd  Mr.  Morris  there.    He  went  home  about 

D^4&.     ^^y^g^  Qj.  t\yelFeiQ'dbck  next  tnoniiiig.     Mr.  Maniis 

serrant  brought  a-  tumbr^,.  with  some  wheat,  faams, 

bod^rcheese^  .  I  sfawiAfrs.  JSforrk  in  the  family  v^y» 

Tihe  tvisit  i<tf  Mr•^iL/aarm  :^as  before(tben»    They  93^*- 

pe^ed  i^e|idly  togiBtJyer.     I.  have .  aeeu  th^m  to^sther 

j^^^Mth§r^,  tiiues  walking  t<>9^ards  ^  g^rd^fff  ,aft^r  the 

vi0it,  a9d!af(ar.  the  haiOA;  a^d  Mrau  4(<^r^,wa9tlip  the 

family  wa^iWGore  the  hopa^  iwere  eenj^^y,  u  v-  <  J 

, . r Cpp8$^f^amm4^—\ , vOamiQt,. tell  ^th^  c^oie  tiof  the 

servant,  but  he  said  hej^^m^vfcpfA  ^ji.Mprrif.    It 

iyQWWJ\ IVPPPfl^  »tait  W.pama  ^8Jl?^njEfIrer,  cqme 

liine#.  ■.  Trljgy  ^ef.b^fC^ead,..  J^ 

Uyiflg.txf^^^nAf  jthajtr  il  call  r^^x^^     rlrefnefober 

,i5l!!aw^iyis^  ^itferMjffk. Mor^k^^ii^ tinfue.,, . ^t^was 
about  Allhallows  that  I  went;  it  was  about  a^ fc|i;tiaight 
G^r^|flreB^i?eekl^t  .fe^ftir^^^  (?/irif^fMH?  )th^  cj»mc|^away. 
Tiiero  wa^  r^Uj  ^sclter^atioa  ift.  j^r,  fWPWW?^  ff ^  *  Jl 
W««Aiaw^^ ,  fiSh^>  I  ;SHW  growing  bigger,,  .  J  u/^ed  to 
helf^M  i»*be  1^  l^*dv?wc0^di;^g,as^oii^pf^^^  t9 

oom«  th^r^fi'IoQi^de.fa  tf ed  f(^r  ^Mr,  J£?;rr^  lAwhat 
y«Q  >«$ed  to  GjAlltbe;,t6a-rponiir(>  A^rs^iJ/or?^  me 
tOi  oome  andMn^sJU :  up  ra^jbed,  for  Air.  Jtfi^rri^  was 
^W^i^gi'toi  Bleep  theirer;  an4(!Mi:s»  Mopri^^  told  *iiie 
ijita^t  A|xv  M^^^^  ^9^^  cot^ng;  to  sleep  wijLli:  her.  that 
qight^'  a!he  ccdnpany ^lajLd  l^ft^ ;  Mr.  Lloyds  qiGarthr 
LlemyijL,  !Pj^  Pmey  and  Mrs.  iy/e7^«  The  Cinapaiiy 
Imft  abqut  eleven  o'clock.  I  was  :kept  there  till  about 
two.     None  of  the  company  slept  there  but  Mr. 
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Morris.  I  did  the  woirk  that  was  to  be  donet  any*  f6sr. 
body  about  the  house  might  See  m^.  I  i6anQtidti<siiy 
what  time  of  day  Mr.  Morris  came^  but  he  stakt  to 
break&st,  and  went  off  from  about  tbn  t^  d[€^ven. 
WUUam  Austin  was  livitig  there.  Helived  thii^  like 
a  Servant.  He  dined  in  the  jpe^rioiir,  and  she  catted 
him  a  servant.  He  cialled  her  )n)^tresi^{J  H^^did  4i6i 
alwa]^  tak^  hSs  meals  in  the  parlour:^' Ihaves^b 
him  «ake  hid  Ituiehecm  in  thekitcfaeil.  ^  He  was  'go^ 
that  ^^  solnewhei«.  lie  tani^  hom^ 'next  dbyj  1^6 
not  know  at  wliat  fimfe,  nor  ^bere  hcf ^weiit  1».  .  t  ^tts 
here  nt^Skr^iibury  laSt  bssizei.  ^'WttS  fealled^  into 
the  bbxjMtnBirj^  turned  back  agaitir  '  ^^^^  /  >^^>^ 
••Mtt.feLizA«iiTA  Llotd,  age«^«!9  tft  th^f^firW -triaf. 
—I  liveBl?<?^A.£fif«ycr;  1  HiMe  ^dih^Srl MdM^tA 
myhous^";  "not  mtM^hBcfqtifdntgd  wil^l^ni.^'^fle^ 
at  jfrgbed ;  MH.  Morris  ^'Ei^M^;  ab6fat^#«gt3e  ittld 
a  half  from  GmK^L^ewyd:  1  r^ihfebt^r  ih^i  cofitfftig 
together'  and  sleefping  all 'W^hd  -  ^ TW^  -^**nt  .*W«^ 
after  bMkfbst  next  tdomin^:  I  bnow  ifOt&^g  ^"iHL 
eontraryirf'theii^Sleepffng  Hi  M^^s{itoii^b«l^*fl-Wefr&r 
dboMed  it.  ''  "  '■■'  .^''^''  •  ^'i''''  '.^s  .^^vA.^^A  :lHo<ii» 

At  the  sefcond  trial;  Mife.  'l:%rf=ftA:thW>M6iauiilM]^ 
3fbrH»  dSed  to  cbmef^te  ittjr  tit^«6VlMi<;^il«W¥irfJl>*(U 
tnember  coming  only  ^Hdt;  he  4}bttid>w$th  M»*^il4J>W^, 
boih  fe^fethar.  I^kn6w-ffdf!me*!illfb>^/^^ 
llooi^ ;  ^he'  was^ndt '-  ^itli  Ch@^^6n^  thM'^^bik". 
They*  stopJ[)fed  one  Alght,  imd  •irtirt 'iWiy  aftei*  btealk- 
fast  iti  d^  morning:  l>do>>ndt  kb^^tc^tlfe  '^imtOcdiHf 
<if  their  sleei^ittg  togethfe*!  Whdi  M^. 'Aft>rriMi«lhfe 
down  itt  the  morning,  I^saSd  to  hfrtl  I  ti4i  v4ry  ^lild 
to  see  them  so  agreeable'  tojgeth^r ;  h^  ^fl  he^^bik 
glad  too,  or  something  1»  ^that  effiWJt.  ^  She  %ki^  kxH 
come  down  stairs  then.    They  Ifeft  my 'hdUsfe'^btitA 
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^37^      together  after  breakfast.    I  really  cannot  tell  the  time 
this  was.  ^' 

Cross-examined, — I  do  not  recollect  who  was  the 
maid-servant  at  thkt  time.  I  kept  two  maid-servants 
at  a  time  oftener  than  one.  I  cannot  well  tell  whether 
Mr.  Morris  came  more  than  once  with  Mrs.  Morris. 
I  am  sure  I  never  saw  Mr.  and  Mrs.  \Aform  and  her 
daughter  with  them ;  I  do  not  recollect  that  I  6ver 
did,  but  I  cannot  say  that  I  never  did:  I  went  with 
Mrs.  Morris  up  stairs.  Mr.  Morris  was  down  stairs 
waiting  for  me  to  come  down  as  usual.  It  is  the  cus- 
tom ;  our  custom.  He  went  up  when  I  came  down. 
I  went  to  my  apartment,  and  leflt  ^the  maid  to  show 
him  to  the  apartment  as  usual.  I  have  no  reason  to 
ktiow  bf  my  owii  knowledge  wHcther^they  slept  in 
different  rooms.  I  had  seven  bed-rooms.  Two  more 
bed-rooms  adjoined  the  room  they  lay  in.  I '  h^er 
thought  of  anything  else,  they  came  so  sociable  to^ 
gether.  I  cannot  tell  whether  the  visit  of  Mr.  and 
Mrs.  Morris  was  before  the  period  of  Jiirs.  Morris 
having  the  child  or  after.  I  'don't  recollect  ever 
visiting  Mrs.  Morris  when  Mr.  Motris  was  there. 
I  do  not  recollect  meeting  Mf^.  Morris^ or  Dr.  Price 
at  dinner  at  Mrs.  Morris'' s. 

John  Williams. — I  live  at  Garth- Llewj/dj  as  coach- 
man with  Mr.  Lloyd,  thirty-six  years.  I  sdw  Mr. 
Monis  of  Argoed  there.  Mrs.  Morris  lived  at  Llan- 
fair.  I  was  fetching  Mrs.  Morris  on  a  double  horse, 
and  Mr.  Morris  came  up  to  tea ;  more  than  that,  they 
drank  until  ten  at  night,  and  then  Mr.  Mo7Tis  had 
a  boot-jack  and  slippers,  and  I  saw  Mr.  and  Mrs. 
Lloyd  and  Mr,  and  Mrs.  Monis  in  the  hall;  tliey  all 
went  up  stairs.  I  think  this  was  thirty  five  years 
back.     I  saw  him  next  morning,  and  put  his  boots  at 
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his  bed-room  door.     I  saw  Mr.  and  Mrs.  Morris  next        i837. 
morning  in  the  parlour,  and  walking  together  down      :^^^ 
to  Llanfair.  ^  »- 

This  witness,  at  the  second  trial,  further  said — 
Betty  HobertSj  who  is  dead,  was  one  of  the  maid- 
servants ;  Margaret  Webster^  who  married  Jones  of 
Uanfyllen^  was  the  other  maid. 

Cross-examined. — I  fetched  Mrs.  Morris  on  a  double 
horse  in  the  morning ;  she  mounted  behind  me  at 
her  own  house  at  Llanfair.  We  got  to  Garth- 
lAewyd  between  one  and  two  o'clock.  I  went  back 
s^in  for  Mr.  Morris  after  dinner.  About  four 
o'clock  I  took  a  horse  for  him ;  I  led  one  and  rode 
the  other.  I  fetched  him  from  Mrs.  Morrises  house. 
In  the  morning  I  drove  them  down  in  a  carriage  to 
Mrs.  Morrises  at  Llanfair ;  nobody  went  in  the  car- 
riage but  those  two.  Mr.  Morris  gave  me  half-a- 
crown. 

This  witness,  at  the  third  trial,  further  said — 
I  took  off  his  boots  and  cleane4  them.  I  cleaned  her 
boots.  I  put  them  at  the  same  bed -room  door.  In 
the  morning  they  walked  away  together.  I  have 
seen  them  before.  I  have  not  said  I  drove  Mr.  and 
Mrs.  Morris  away  in  a  chariot.  I  remember  at  one 
time  I  took  them  both  together  in  a  carriage ;  this 
was  after.  I  have  often  taken  Mrs.  Morris  in  a 
carriage.  I  took  them  when  I  drove  them  to  Mrs. 
Morris's  house  in  Llanfair. 

[Four  of  the  Appellant's  witnesses,  viz.  Evan  Evans 
and  Mary  Evansj  examined  on  the  first  and  second 
trials,  and  Ann  Arthur  and  J^lizabeth  WellingSj 
examined  on  the  second,  were  in  Court  at  the  third 
trial,  but  were  not  called  to  give  evidence.  Most 
of  the  other  witnesses  were  examined  on  all  the 
trials,  or  the   former  examinations  of  such  as  had 
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i837r      died  before  tb^  second  or  third  trial  were  read  o^ 

Morris       ttem.] 


V. 

Da  VIES. 


Bvidqi^^e  for  thie  Jlespoudents : 

Rev.  RicilAiit>  Walker,  Curate  of  Wem  thirty-five 
yeor&f^^I  k)ept  a*  echool  at  Tf^  many  years.  I  have 
the  register-book  of  baptisms.  There  is  this  entry: 
'^  JSvan  Wilkan^y  Hrlme  ehild/ baptiiiied  JamMry 
11th,  1708^'-  in  ^e  handwriting  of  thedeirk,  Framds 
OfOiSfu  There  is  this  note,  in  the  handwriting  of  &r. 
SmaUbrmhi),  the  late  rector :  '^  Suppc^d  of  Atktmr  * 
wc?iv^Rt,9f,i,thi«  tQwiir's  .eon."  I  kneif* /th^it  MSmm 
fVilfjiafWi  k^xir^  nX.  my  school  aa  a  day*48ch6kr; 
het  fiam^  jS^d  ifnly  1798; .  he  continufid  tillCAmtoiar 
18|[^  «;  \lfhe9:hA  camQ  to.  me  he  was  five.yean' and  a' 
half  old.  Old  Austin^  the  father  of  William^  puti  Yam 
to  jfy^4  rH&TrfC^ded^  mth  hinK  JKei  was.  entered  hy 
thei^AQ^  oi  Mixin.  4^stm  \  he  went  in  the  school  by 
th^tnv^eiiuJljf^  failed  tke/oldw^ver  '^  Our  jdad/' 
''  |Q}i{*y  j^r^ndad.?  ^  ^  Old  ^  Austin'  paid  •.  his  schooling. 
His  circumstances  were  very  low.  AAet^  his  deaHkb^- 
in  1 806r  N  IvgHvQ .  his.  widow  charity^  a  shiliingi  ^  at /a 
tinji?,   iSh^  diiad  »  1809w  .        .      *  r.       .»       /  ^ 

.  A^^Wl  Ow^,  ^  Widow  of  a  Parish^olerk  of  Wtmi — " 
I  lived  in  the  sai^^  hoiise  ^t  Wem  thirty *fiv^.  year&» 
I  r^fo^emb^r/j^e^n  WUliafm-M^Xi^e  hoy  \/ik  ]kxkli 
wit)^.|)i§  gr^didfath^.and  grandmother,  weaveiis,  and 
went  by  the  name  of  E9)an  Austin.  Tbiey/fpeq%iently 
m^tipned  that  Jste  was  thotspn  .of  WaHafh  AmiM^  their 

sou,,.  ■,.,  ■    .       •-,       I      .  ;  =  .  ■         V 

TI^  deposf tipns  of,  Mr.  James  Wilding^  tdten  in  tiie 
cause. (in,  182a),,^nd  read  at  the  trials. — ^The  plaintiff 
was., at  tl^is^depc^nent's  school  at  High  JErcaU,  and 
boarded  jpi  thebqu^e  for  four  years.  He  was  brought 
there  by  Edward  Austin  of  Wem^  and  was  then  be- 
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tween  nine  and  eleven  years.  The  bills  foe  his  school-  1337, 
ing  were  paid  by  Miss  Careswell.  Deponent  supposed  « 
they  were  paid  with  Mrs.  Morris's  money.  Plaintiff 
told  him  she  was  his  mother ;  that  w^  after  stte 
refused. to  pay  for  hia  scho^tog,/ which  she  did, 
adding,  thai;t  sh^  had  ibofpre  paid  fot  him>  9UI  of  coni^ 
passion.,      ,;.  ,  ■■■'.*  ^  ^    .'i';'>'ix-    \..>"-    *.i- 

acquaiatbd  ^itb  j^aintiff  ,at  Mr.  PTiMng's  stihGdl,^  M 
Higk  £r^i]  1  mas  there  twaior  tbpee^iirs  #ith 
hiflu    Hd  wimt  bjr  ib^iiame  oS  Etuxk  Z^'/^in^  ibeist 
genei^y;.ifirequ8Dtly  Evan  Anstini    H#  ^mentibtied  ' 
his^iikher  bj  tihe^ppelkticm  of:Capilain(^t^<(W(^^^^^ 
his  £ithef  Dadibtofi  in  battle ;  tb4t  a  ba\l  ^had  struck '^ 
him  on  his :Y«fdstcoat  pockety  aiidt^'doUfitisi^  itMd 
saved  him.,. V.  »''>'"  -'^  '^     ■ '  i  •'  -*'-■  -.  ^-^■'^'  '^^  -  ^*-^     ,;>iu'Mi.'i 

Jos^w^  QuLVy^tWemj  6ir\>iviti^^*wyiitef^  V)f  Gi^i'^ 
tain: ilmtis.-^  leceived  moMyfioiA^^^^'^€h'^^ 
KToq^  army  agents^  on  BC(xfhtii  6h€^i^in^'Aiiitikf^ 
hardly  100/.  Ithihfc;  I  pBidMxi^JVUdin^i^(i{'£7'd&it, 
for  JEwm^i/fiAijto'*  sehdolnig.    '^  '   .j'Mvr.t;ni;«)    >  -.  '^ 

Am rsBpofel  JbiNBs^^I  /wad  M  tehoo^t >  )at  fWJAiwgi^^;'  V  <> 
knew  a  young  man  I  have  seen^'to-Jdn^  l^b  pll^tifl^j' ' 
he  was  called  it  iob^lby  the  imrii^^^f.£l^^Jlli^ 
mwefiieqwintjythbn^byahy  (rth^fl«fi§e.  ^^^  '^'  ^'  "'•  ' 

Mm.  MabthA  T<2)kib.— My  makltti  nfcto^  ^  CJto^fe^i  ' 
iwrf/;  1  formerly  lited  tki  M^MiHeiidi^)S^'twdi^^^  ^* 
that  wa^  my  Wokne  untit  I  wad^  Aan*d»  two  ^yteitfsf '' 
sinca.  I  ha^  fcndWn^  plailitiff  iince'lS^*^^' '  t  ^M  if  - 
ff^entj  at  Captain  -^w^in'^.  His  father  and  motheff  '^ 
lived  with  him.  Plaiiltiff  w^ts  feteh^  frbttt  S^hbol'fe 
see  Captain  Anstin^  who^as  then  expected  shortly  tb  ^ 
go  abroad.  Austin  brought  the  boyinto  tiie  parlmif!  '^ 
Mrs.  M&nris  was  with  me  in  the  parlour.     He  said, 

{k)  WiUiam  Austin  obtained  a  commiseion  in  the  army  in  1794 
or  1795. 
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|837^  "  Go  and  kiss  those  two  ladies."  He  did  so.  Captain 
AtLstin  called  him  his  dear  little  boy  ;  and  Mrs-  Mor- 
ris used  to  call  him  Evan.  He  used  to  call  Captain 
Austin  J  captain  and  sir.  I  paid  one  half  year  for  his 
schooling  with  Mrs.  Morrises  money.  Captain  Austin 
is  dead ;  he  went  abroad  some  time  in  the  year  1806 ; 
he  desired  me  to  be  kind  to  the  boy,  and  he  would 
be  grateful.  It  was  agreed  the  boy  should  spend  his 
holidays  with  me;  nothing  agreed  as  to  money. 
(Captain  Austin's  will,  dated  29th  of  April lS05j  and 
attested  by  witness  and  Mrs.  Morris^  was  produced, 
and  read ;  left  all  his  property  to  the  boy,  by  name 
of  Evan  Williams.)  Captain  Austins  ^Either  and 
mother  were  then  alive  and  in  poor  circumstances. 
Plaintiff  came  to  my  house  during  his  holidays,  and 
talked  of  him  as  his  father.  Plaintiff  wrote  to  me 
from  school,  in  a  note  in  these  words : — "  Please  to 
send  me  a  knife  and  fork,  and  my  father's  paper- 
case." 

Cross-examined. — I  was  intimate  with  Mrs.  Morris: 
she  used  many  times  to  call  him  a  poor  little  friend- 
less orphan. 

This  Witness,  at  the  second  trial,  said,  Captain  Ausr 
tin  told  her  he  felt  very  uncomfortable  about  leaving 
the  boy ;  that  he  was  the  boy's  father ;  and  he  made 
her  promise  to  receive  him  during  the  holidays.  Cap- 
tain Austin  wrote  several  letters  to  witness,  during  his 
absence,  all  about  the  boy's  schooling,  &c.  About 
the  time  of  Captain  Austin's  sailing,  she  received  a 
note  in  the  boy's  handwriting  in  these  words : — "  Tell 
me  how  my  father  is."  The  boy  came  to  her  during 
the  holidays,  and  used  to  talk  of  Captain  Austim. 
He  was  put  into  mourning  by  witness  when  Captain 
Austin  died. 

The  same  Witness,  on  the  second  and  third 
trials,  proved  the  memorandum  hereafter  set  forth 
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and  other  entries  respecting  the  plaintiffs  birth,  &c.       1837. 
to  be  of  his  handwriting.  '     "^     ' 

Ann  Lloyd,  deceased,  in  her  depositions  which  v. 
were  read  at  the  three  trials,  said,  she  was  in  the  ser-  ^^^'**- 
vice  of  Mr.  and  Mrs.  Morris  in  1787,  at  Shrewsbury ^ 
and  in  that  year  she  hired  fVilliam  Austin,  by  direc- 
tions of  Mrs.  Morris,  to  be  her  footman.  Before  Mr. 
and  Mrs.  Morris  separated,  there  were  disputes  be- 
tween them  about  Austin.  Mr.  Morris  used  to  say 
he  was  too  much  of  a  gentleman  for  him,  and  used 
to  call  him  Mrs.  Morrises  gentleman.  Mi's.  Morris 
was  then  rather  familiar  with  Austin,  as  Mr.  Morris 
was  too  much  against  him,  and  Mr.  and  Mrs.  Morris 
did  not  live  on  good  terms.  After  the  separation, 
Austin  went  with  Mrs.  Morris  to  Llanfair,  and  re- 
sided with  her  till  he  went  into  the  army,  having  the 
management  and  direction  of  everything  except  the 
rents,  which  Mrs.  Morris  herself  received.  Deponent 
was  in  her  service  for  about  twelve  months  after  she 
went  to  Lhnfair,  and  slept  in  the  same  room  and 
bed  with  her.  Austin  had  a  room  to  himself.  One 
night,  while  his  room  was  undergoing  some  repairs, 
he  came  without  a  candle  to  the  room  where  deponent 
and  Mrs.  Morris  were  sleeping,  and  lay  down  on  Mrs. 
Morris's  side  of  the  bed  under  some  of  the  bedclothes 
till  morning,  when  deponent  got  up,  and  he  got  up 
at  the  same  time.  Deponent  believed  nothing  of  a 
criminal  nature  passed  between  them,  but  she  was 
asleep  part  of  the  time.  Some  time  after  that  depo- 
nent saw  Mrs.  Morris  go  upon  her  knees  and  declare 
she  knew  no  other  man  than  Mr.  Morris,  and  depo- 
nent then  believed  her,  never  having  seen  anything  in 
the  least  criminal.  She  believed  this  declaration  was 
made  to  remove  from  her  mind  any  impression  that 
Austin's  coming  to  the  room  might  have  made. 

VOL.  V.  p 
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1837.  Elizabeth  Llotd  (formerly  Davies)  deceased,  in 

MoRRu      h^r  depositions  read  at  the  three  trials,  said,  she  went 
••  into  the  service  of  Mrs.  Morris  at  Llanfair  in  July 

1791.  She  had  known  her  about  18  months  before. 
The  first  time  she  saw  Mr.  Morris  was  in  1792,  at 
Argoed.  They  never  lived  together  as  man  and  wife 
while  she  knew  them ;  never  saw  Mr.  Morris  at  or 
near  the  abode  of  Mrs.  Morris.  Austin  lived  in  Mn. 
Morrises  service  while  deponent  was  there,  but  he  was 
treated  more  like  a  husband  and  master ;  he  used  to 
sleep  in  the  best  bed-room,  shoot,  and  course,  and 
take  his  meals  with  Mrs.  Morris^  sometimes  in  the 
kitchen,  sometimes  in  the  parlour,  but  never  with  the 
other  servants.  One  morning,  in  the  spring  of  the 
year  1792,  about  nine  o'clock,  deponent  had  to  go 
for  a  breakfast-cloth  to  AustirCs  room,  the  linen  being 
kept  there,  and  she  saw  Mrs.  Morris  sitting  on  the 
side  of  the  bed,  in  a  loose  morning  dress,  and  leaning 
over  Austin,  who  was  lying  in  bed.  Deponent  on 
seeing  them  started.  Mrs.  Aform  observed,  ^^ Dames, 
I  have  been  telling  William  my  dream.'*  On  one 
occasion,  after  deponent  had  returned  with  Miss  jSfar- 
rw,  now  Mrs.  Davies,.  hoxa  her  father's  at  Argoed, 
Mrs.  Morris  asked  deponent  how  she  liked  Mr.  Mor^ 
ris.  Deponent  replied,  **  He  was  a  very  nice  gentle- 
man." Mrs.  Morris,  after  telling  Austin  what  deponeilt 
said,  added,  *^  I  wish  she  (deponent)  was  bound  to 
live  with  him  as  I  was,  and  then  she  would  know 
what  sort  of  a  man  he  was — God  eternally  damn 
him." 

Evan  Davies,' deceased,  in  his  depositions,  said,  lie 
became  tenant  to  Mr.  Morris  in  1787,  on  part  of  the 
Llanfair  property,  and  he  received  a  letter  firom  Mr. 
Morris  in  1788,  to  pay  the  rents  thenceforward  to 
Mrs.  Morris ;  she  had  then  come  to  reside  at  Llan^ 
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fair.  Deponent's  farm  was  about  a  mile  distant.  i8S7. 
One  day  in  1792,  she  and  Austin  came  on  horseback  ""' 
to  his  house,  greatly  alarmed,  and  said  to  him,  that  _  v. 
Mr.  Morris  had  come  to  Llanfair,  and  they  requested 
to  be  let  into  deponent's  parlour,  and  to  be  locked  in, 
fearing  Mr.  Morris  might  come.  Deponent  did  so, 
and  after  locking  them  in,  took  the  key  in  his  pocket 
the  whole  day.  He  went  to  Mr.  Morris  at  Argoedj 
soon  after  the  separation,  complaining  of  losing  him 
for  a  landlord,  when  Mr.  Morris  advised  him  "  to 
get  away  from  Mrs.  Morris  as  soon  as  he  could,  for 
she  would  do  him  no  good,"  adding,  '^  she  had  gone 
to  Llanfair  with  a  lad  whom  he  had  takei^  out  of  the 
streets  to  clean  his  shoes."  Deponent  often  saw 
Austin  and  Mrs.  Morris  at  Llanfair;  he  and  they 
used  to  get  drunk  together ;  she  used  to  sit  on 
Austin^s  knees;  they  used  to  tickle  and  play  with 
each  other,  and  then  retire  together  for  some  minutes, 
telling  deponent  not  to  go  away  till  they  came  back. 

John  Colley. — I  lived  with  Mrs.  Morris,  in  the 
year  1790,  at  Llanfair,  as  bailiff,  and  until  October 
1792.  I  did  not  sleep  in  the  house,  but  near.  I 
never  saw  Mr.  Morris  at  Llanfair  in  company  with 
Mrs.  Morris.  William  Austin  was  doing  nothing  in 
the  family  but  what  he  pleased.  Mrs.  Morris  treated 
him  more  like  a  master  than  a  servant.  He  dined 
with  his  mistress,  and  not  like  another  servant.  He 
was  in  the  best  room.  He  kept  his  clothes  in  her 
room.  I  have  seen  her  sometimes  call  him  Billy, 
sometimes  fVilliam.  He  kept  dogs,  and  used  to  shoot. 
No  repairs  were  done  to  the  floor  while  I  lived  there. 
Plaintiff  is  as  like  Austin  as  two  candles.  £van 
Evans  did  not  live  with  Mrs.  Morris  whilst  I  was 
there ;  he  came  long  after  I  parted. 

On  the  second  trial,  this   witness  pointed  out  a 
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^37>  stranger,  instead  of  the  Plaintiff,  as  being  like  Austin. 
On  the  third  trial,  he  said  he  saw  Austin  onee  dressing 
himself  in  the  room  in  which  Mrs.  Morris  used  to 
sleep.  There  was  a  little  passage  between  her  bed- 
room and  Austiris  room. 

David  Davies. — I  was  in  the  employ  of  Mrs. 
Morris  zi  Llanf air.  I  began  about  1792,  for  from 
four  to  five  years.  I  worked  a  good  deal  for  her  in 
1792.  I  never  saw  Mr.  Morris  at  Llanfair  in  1792. 
She  called  him  fVilliarn  Austin  and  Captain  Austin. 
The  servants  called  him  Mr.  William.  He  had  a  tidy 
room,  the  best  in  the  house.  I  saw  JVilUam  in  bed, 
and  her  in  the  room  with  him.  He  was  undressed, 
in  his  shirt;  it  was  early  in  the  morning  of  New 
Year's  Day.  In  our  country  it  is  the  custom  to  say, 
"  Happy  new  year.'*  I  saw  Madam  Morris  standing 
first  by  the  bed.  I  think  it  was  1791  or  1792.  He 
lay  on  his  back,  and  Madam  Morris  tickled  him.  I 
said  "  Happy  new  year,"  and  went  away  and  left  them 
in  the  room.  She  spoke  unfavourably  of  Mr.  Morris 
when  she  mentioned  him  at  all. 

Cross-examined. — I  worked  off  and  on.  Mr.  Af orris 
might  come  to  Llanfair  without  my  seeing  him. 

David  Humphries. — 1  lived  at  Llanfair  near  forty 
years  ;  was  vestry  clerk  the  last  twenty.  I  remember 
Mr.  Morris  and  his  wife ;  he  lived  at  Argoed,  and 
his  wife  at  Llanfair.  I  knew  of  but  one  daughter. 
I  never  knew  a  son.  I  did  some  work  for  her  in 
1792;  taught  her  daughter  to  write  when  she  was 
at  Llanfair  in  1792.  Mrs.  Morris  might  have  lived 
there  three  or  four  years  before.  He  (Mr.  Morris) 
might  come  there  without  my  seeing  him.  Plaintiff 
is  one  of  the  likest  to  William  Austin  I  ever  saw.  He 
lived  with  Mrs.  Morris  until  he  went  into  the  army. 
I  do  not  know  in  what  capacity  he  came,  but  he  lived 
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like  master.  I  saw  him  at  breakfast,  dinner,  and  i837, 
supper  with  Mrs.  Morris.  I  have  dined  there  often 
when  he  has  sat  at  table.  I  went  once  into  the 
kitchen  and  found  nobody,  and  thought  I  heard  a  stir 
up  stairs,  and  opened  a  door  and  saw  bed-clothes ; 
and  turning  to  a  bed  I  saw  Mrs.  Morris  in  bed,  who 
said  she  was  very  ill.  She  desired  me  to  go  down.  I 
saw  somebody  else  in  the  bed.  She  told  me  to  ge 
out  of  the  room.  She  opened  the  door,  and  began  to 
blame  Ann  Evans^  and  was  very  violent  for  her  leav- 
ing the  house.  I  never  saw  Mr.  Morris  at  Llanfair. 
I  cannot  tell  whether  it  was  1796,  1796,  or  1797 
that  I  found  them  in  the  bed-room  at  twelve  o'clock 
at  night.  I  rather  think  it  was  in  1795.  Mrs.  Morris 
would  get  angry  if  any  one  spoke  favourably  of  Mr, 
Mollis. 

Nicholas  Jones. — I  first  knew  Mrs.  Morris  at 
Llanfair  in  1790.  It  is  thirty-six  years  since.  I 
remember  the  funeral  of  Mr.  Aforris;  the  family 
attended,  but  not  £van  Williams^  the  plaintiff.  I 
lived  in  the  fVhite  House^  servant  with  Mrs.  Morris;  . 
went  there  in  the  winter  of  1790  ;  cleaned  knives  and 
drove  the  plough.  Never  saw  Mr.  Morris  there. 
Austin  slept  in  the  room  over  the  parlour.  They 
lived  very  happy  together,  more  like  husband  and 
wife  than  mistress  and  servant.  Austin's  bed-room 
was  about  eight  or  ten  yards  from  Mrs.  Morrises; 
there  was  a  passage  and  a  room  between  their  rooms. 
I  could  see  anybody  passing  by  the  passage-window 
as  I  lay  in  bed.  I  have  seen  him  pass  at  four  o'clock 
in  the  morning  to  Mrs.  Morris's  room.  He  was  in 
his  nightcap.  This  was  in  May  1791.  Heard  talk- 
ing and  bed  cracking. 

Mary   Latham. — I  lived   as  servant  with  Mrs. 
Morris  at  Llanfair  from  December  1790  to  the  latter 
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1837,       end  of  August  1702.     William  Austin  lived  there. 
Morris      He  slept  over  the  best  parlour.     She  called  him 
^*  sometimes  Billt/j  sometimes  Austin :  made  free  with 

him.  She  told  me  to  call  him  Mr.  fVilHam.  He 
had  the  best  head  of  hair  I  ever  saw.  She  used  to 
comb  it  and  put  it  into  three  plaits  once  or  twice  a 
week.  I  washed  his  linen.  She  ironed  it,  and  used 
to  put  it  into  her  own  wardrobe  in  her  own  room. 
In  consequence  of  some  arrangement,  on  a  flight  when 
Miss  Davies^  of  Towens^  and  Miss  Gwyrme  were  there, 
Mrs.  Morris  was  to  sleep  in  AustirCs  bed,  and  Austin 
was  to  sleep  in  a  room  opposite  to  mine.  I  went 
up  into  Austin^s  room  next  morning  to  see  if  she 
wanted  anything,  and  I  found  Austin  and  Mrs.  Morris 
in  bed  together.  I  cannot  say  at  what  time  of  the 
year.  I  was  at  Mrs.  Morris's  when  she  was  in  the 
ifamily  way.  She  was  very  large  not  long  before 
Christinas.  I  heard  a  report  of  a  child  being  bom 
not  long  after  this.  I  used  to  go  to  Mrs.  Morris's  to 
see  her  after  I  left  her  service.  The  last  time  I  was 
there  Austin  was  out  by  Mrs.  Morris's  desire.  I  sat 
down  and  leaned  on  the  head  of  the  bed.  Whilst  I 
was  so  Austin  came  into  the  room ;  he  sat  down  on 
the  other  side.  I  was  not  asleep,  but  Mrs.  Morris 
thought  I  was ;  and  she  said,  *'  How  could  you  stay 
away  so  long,  knowing  my  situation  ?  '*  He  said, 
**  Hush  r*  Mrs.  Morris  said,  "  The  girrs  asleep."  I 
never  saw  Mr.  Morris  in  my  life.  1  do  not  recoUeet 
any  repairs  done  to  the  house  while  I  was  there. 

David  JoNES.^*5i»I  was  witness  to  this  will  of  Wil- 
liam Morris.  Saw  it  executed  by  him,  27th  July, 
1799,  leaving  his  property  to  his  nephew,  to  the  exclu- 
sion of  his  daughter,  and  an  annuity  of  100/.  a  year 
to  Mrs.  Morris.  He  was  then  displeased  with  his 
daughter's  marriage. 
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Francis  Allex,  attorney,  produced  and  proved  1R37. 
the  deed  of  separation  between  Mr.  and  Mrs.  Morris. 
The  property  thereby  assigned  to  Mrs.  Morris  then 
produced  200/.  a  year,  and  now  (the  time  of  the  trial) 
400  /.  a  year.  Witness  also  produced  and  proved  the 
last  will  of  Mr.  Morris^  and  said,  "  I  prepared  his 
last  will  of  1st  December  1808.  He  said  part  of  his 
property  was  under  settlement,  and  part  not.  He 
said  it  was  settled  on  his  male  issue,  and  having  no 
male  issue  he  could  not  leave  it  from  his  daughter* 
(He  had  not  the  deed  of  settlement.)  The  other  part 
he  should  give  to  trustees,  to  prevent  her  having 
possession  of  it.  He  gave  all  his  personalty  to  trus- 
tees for  her  for  her  life,  and  after  her  death  for  the 
benefit  of  her  children.  The  personalty  was  about 
4000/.  or  6000/.,  and  the  real  property  600  /.  (Will 
read.)     He  revoked  his  former  will." 

William  Morris,  nephew  of  Mr.  Morris^  the  tes- 
tator, proved  the  execution  by  him  of  an  agreement 
with  the  Lord  of  the  Manor  of  Lempster  and  others, 
for  enclosing  certain  waste  lands,  dated  20th  of  August 
1807,  in  which  the  defendant,  Harriet  Datnes,  was 
described  as  "  the  only  child  and  heir  apparent  of  the 
said  WiUiam  Morris.'^ 

Mrs.  Charlotte  Morris,  widow  of  the  elder  bro- 
ther of  Mr.  Morris. — I  was  well  acquainted  with  him. 
I  have  frequently  heard  him  say  he  had  but  one 
daughter,  and  never  heard  him  mention  that  he  had 
a  son.  I  have  heard  him  say  he  had  no  other  child 
but  Harriet.  He  was  not  pleased  with  her  marriage 
at  first. 

Richard  Rees. — I  lived  with  Mr.  Morris  in  the 
year  1790;  staid  three  years.  I  never  saw  Mrs. 
Morris  at  Argoed.  Mr.  Morris  used  to  go  to  church 
on  a  Sunday  morning  to  ClunUy  and  return  on  a 
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1837.  Monday.  He  was  a  man  of  retired  habits.  His 
brother  used  to  return  with  him.  I  never  heard  him 
mention  any  son.    His  daughter  used  to  live  with  him. 

Cross-examined. — My  master  used  to  take  a  ride  in 
the  mornings  and  return  at  night. 

Richard  Bennet. — I  lived  with  Mr.  Morris  from 
1791  for  twelve  years.  He  generally  went  to  Chmn 
on  a  Sunday  morning.  His  brother  used  to  call  on 
him.  Never  heard  him  say  anything  about  a  son. 
The  marriage  of  his  daughter  with  Davies  offended 
him  more  than  twelve  months.  Mrs.  Morris  came 
to  Argoed  after  that  marriage,  and  before  Mr.  Morris 
was  reconciled  to  Mr.  and  Mrs.  Davies ;  she  staid  ' 
each  time  three  or  four  days ;  she  and  Mr.  Morris 
slept  in  different  bed-rooms. 

John  Beaumont. — I  lived  with  Mr.  Morris  at  Ar^ 
goed;  went  in  1789,  and  left  him  in  1792. '  He  used 
to  go  to  Clunn  frequently,  and  to  his  brother's.  He 
had  another  brother  a  mile  off.  He  did  not  keep 
much  company.  I  recollect  his  daughter  marrying, 
in  1799.  I  went  again  to  live  afresh  with  him  before 
she  married.  He  was  very  much  displeased  with  her 
marriage.  He  said  Davies  had  robbed  him  of  his 
only  child  and  comfort.  He  never  went  to  Uanfair^ 
to  the  best  of  my  opinion,  from  1789  to  1792,  during 
all  iny  first  time. 

Richard  Nicholls. — I  was  at  Argoed  at  Mrs. 
Davies^s  marriage ;  took  meat,  being  a  butcher.  Saw 
Mrs.  Morris  at  Argoed  about  three  weeks  after  the 
daughter's  marriage.  There  were  words  between 
Mr.  and  Mrs.  Morris  when  in  the  parlour ;  and  I  was 
in  the  kitchen,  and  heard  what  passed  in  the  parlour. 
Heard  Mr.  Morris  accusing  Mrs.  Morris  about  a 
child.  She  said  she  never  had  any  other  child  but 
Harriet.    She  said  that  she  wished  the  devil  might 
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take  her  if  she  had  any  child  but  Harriet.     She  used        i837. 
the  expressions  more  than  ten  times ;  this  was  in  1799.      ^'    ' 

William  Jones,  and  Anne,  his  wife,  both  deceased,  r. 

in  their  depositions,  said,  they  were  both  in  the  ser- 
vice of  Mr.  Morris^  in  the  year  1799,  when  Mr.  and 
Mrs.  Davies  were  married.  He  was  very  angry  with 
them.  Mrs.  Morris  was  twice  at  Argoed  after  the  mar- 
riage, and  staid  three  or  four  days  on  each  occasion. 
She  and  ^r.  Morris  had  separate  bed-rooms  at  differ- 
ent ends  of  the  house.  She  never  was  at  Argoed  after 
Mr.  Morris  was  reconciled  to  Mr.  and  Mrs.  Davies. 

Richard  Baxter,  surgeon. — I  was  apprenticed  to 
a  surgeon  in  Shrewsbury^  in  1786.  I  knew  Mr. 
Morris  there.  He  was  a  surgeon  and  man-midwife ; 
his  practice  was  not  extensive ;  he  did  not  like  his 
profession.  I  saw  Mrs.  Morris,  but  was  not  much 
acquainted  with  the  family.  I  went  to  settle  at 
Montgomery  in  1790 ;  and  from  1792  I  attended  pro- 
fessionally on  Mr.  Morrisj  then  residing  at  Argoed, 
In  1808  I  mentioned  to  him  a  report  I  heard  of  a  son  . 
of  Mrs.  Morris.  In  August  of  that  year  I  received  a 
letter  from  Mrs,  Morris^  inclosing  a  letter  for  Mr. 
Morris.  I  took  it  to  him  and  he  would  not  receive 
it ;  he  desired  me  to  throw  it  in  the  fire.  I  told  him 
I  heard  he  had  a  son.  He  said  he  never  had  a  son.  I 
mentioned  Mrs.  Morris  having  a  son.  He  said  he  knew 
no  such  thing,  and  he  spoke  of  his  daughter  as  his 
only  child,  and  he  declared  he  never  had  any  connu- 
bial connexion  ,with  Mrs.  Morris  since  they  separated. 

Cross-examined. — Mrs.  Morris  was  a  very  fine  wo- 
man, and  desirable,  and  I  believe  very  fond  of  company. 

Margaret  Jokes.  (I) — I  formerly  lived  with  Mr. 

(/)  This  and  the  next  witness  were  called  for  the  purpose  of  con- 
tradicting Mrs.  L%(/,  and  WiUiamsy  her  coachman,  witnesses  for 
die  Appellant  :««ee  pp.  189-90-91,  supra. 
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1837^  Lloyd,  of  Garth' Llewyd,  for  seven  years.  I  left 
thirty-one  years  last  May.  I  was  like  a  house-maid 
there ;  made  the  beds.  I  did  not  know  Mr.  Morris. 
I  knew  Mrs.  Morris ;  she  used  to  come  sometimes  on 
a  visit  in  the  evening.  She  never  slept  there  whilst  I 
was  house-maid  to  my  recollection.  I  conducted  ladies 
to  the  bed-rooms  always.  No  gentleman  came  with 
Mrs.  Morris  to  my  knowledge  whilst  I  was  there. 
Mary  Jones  succeeded  me  when  I  went  away. 

Cross-examined. — ^They  had  a  good  deal  of  company 
in  my  master's  time^  and  I  do  not  pretend  to  recol- 
lect who  came  there.  I  do  not  remember  that  Mis. 
Morris  slept  there.  I  have  no  recollection  of  Mr. 
Morris  coming  there,  and  never  heard  of  his  name. 

Mary  Jones. — I  succeeded  the  last  witness  as 
houde-maid  at  Garth-Llewyd.  I  remained  there  eight 
years.  I  once  saw  Mr.  Morris  of  Argoed  there.  Mrs. 
Morris  was  with  him  that  day.  They  came  by  din- 
ner-time, now  from  eight  and  twenty  to  nine  and 
twenty  years  ago ;  they  staid  all  night.  They  slept 
in  two  rooms.  There  was  a  large  passage  between 
the  two  rooms :  no  communication.  I  lighted  Mrs. 
Morris  to  her  room.  Mrs.  Morrises  daughter  was 
with  her  on  that  occasion.  Her  daughter  slept  with 
her.  I  am  sure  Mr.  Morris  did  not  sleep  with  her 
that  night. 

Charles  Mickleburgh. — I  have  a  memorandum 
in  the  handwriting  of  the  plaintiff  upon  a  leaf  in 
this  pocket-book.  He  had  been  making  inquiries 
about  his  birth  in  the  winter  of  1811.  (The  memo- 
randum was  read,  and  was  this :  ^^  I  was  bom  at  the 
White  Hotise  at  Llanfair :  when  bom,  on  a  Saturday^ 
market  day,  my  father  came  trembling,  and  saying, 
Ann,  what  shall  I  do  ?  Don't  be  afraid,  we  shall  do 
very  well.     As  soon  as  I  was  born,  I  was  kept  warm 
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b}'  ^fiTij  and  taken  into  the  malthouse ;  given  to  my  1837. 
father  to  hold  while  she  got  the  horses  ready,  and 
sent  Ann  on,  and  he  followed  at  edge  of  night ;  and 
^9191  rode  within  a  mile  of  Wem  before  she  alighted, 
and  then  gave  me  to  my  father  whilst  she  fetched 
Mrs.  Austin  to  fetch  me  to  fVem;  and  they,  both 
turned  back,  and  got  to  Llanfair  at  night  next  day, 
when  she  went  to  many  shops  to  buy  things,  that 
people  may  not  think  she  had  been  out.  Mrs.  Morris 
at  that  time  kept  her  bed.  She  took  a  flasket  of 
wine  and  biscuit  for  me  on  the  road.  Miss  Gwynne 
was  not  present  at  my  birth;  but  backwards  and 
forwards  at  that  time^  and  knew  of  it :  and  when  Mrs. 
Morris  and  her  fell  out,  she  asked  her,  **  Where  is 
the  child  without  a  father?  '*) 

Cross-examined. — ^The  pocket-book  was  left  in  the 
office  in  which  the  plaintiff  was  my  fellow  clerk.  I 
told  Mr.  IVatson  (plaintiff's  attorney)  last  year,  that 
I  destroyed  the  memorandum.  I  told  Mr.  Davies  of  it 
in  the  spring  of  1825.  I  sent  a  copy  of  it  to  Mr. 
Watson. 

William  Jones  (in),  a  blacksmith  at  Llanfair. — I 
helped  to  do  work  at  Mrs.  Morrises  house  when  it  was 
repaired  in  1788.  It  was  done  in  Maj/j  the  first  spring 
she  came.  I  have  seen  Richard  Ellis,  then  a  little  boy. 
I  went  in  1788,  and  stayed  there  one  year.  David 
John  was  doing  jobs  in  the  cooper's  line  after  this 
job  was  finished;  and  I  was  about  thirteen  when  I 
went  there.  EUis  was  less  than  me,  about  nine  or 
ten  years  old.  I  am  talking  of  repairs  to  the  Wfwte 
House. 

John  Llotd. — I  was  employed  to  do  some  repairs 
at  Mrs.  Morris's  house  at  Llanfair ,  in  1788.    John 

(m)  This  witness  and  the  next  were  called  for  the  purpose  of  con- 
tradictiog  Rkhard  and  Jane  Ellis :  sec  pp.  177-8,  supra. 
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1837.       ^llis  was  there.     I  saw  a  little  boy,  John  Ellis  s  son ; 

Richard  was  the  name. 

Mrs.  Payne. — I  live  at  Oswestry.     Mary  Evans 

rented  a  house  of  my  husband  next  door  to  us.     I 
asked  her  who  she  would  be  for,  and  she  said  for 

young  Austin.     I  heard  her  say,  "  If  Austin  got,  she 

was  to  have  60/.  per  year  for  life."    She  always  called 

him  young  Austin  to  me.     She  told  me  Mrs.  Morris 

had  a  child  by  Austin^  after  parting  some  time  from 

her  husband.     My   son  Richard  and  my  husband 

were  both  present  when  she  said  she  was  to  have  60/. 

per  year  for  life. 

Cross-examined. — I  said  to  her,  they  gave  you  a  great 
trouble,  and  you  have  been  in  London  twice,  and  I 
hope  you  will  get  well  paid.  I  never  told  her,  if  I 
was  her,  I  would  have  60  /.  a  year.  I  remember  JVt- 
cholas  Jones  being  at  our  shop^  and  saying  he  would 
pay  her  rent,  if  required.  -She  went  on  in  such  a 
manner,  I  never  thought  well  of  her  discourse. 

Richard  Payne,  step-son  to  last  witness. — I  re- 
member Mary  Evans  living  at  Oswestry.  I  heard 
her  say  that  if  Austin  got,  she  was  to  have  60/.  a 
year  for  life.  Mrs.  Payne  was  present  at  the  time. 
Tliis  conversation  was  after  her  return  from  I^ondon. 

Mary  Jones,  of  Oswestry. — I  lived  there  when 
Mary  Evans  lived  there.  I  heard  her  say  if  young 
Austin  gained  she  was  to  have  60  /.  a  year  for  life, 
and  also  200/. 

Elizabeth  Jones. — I  lodged  with  Ann  Evans  at 
Llanfair  a  little  after  May^  when  I  went,  and  remained 
till  the  following  May.  I  am  not  quite  sure  of  the 
year.  Mary  Evans  married  in  August^  about  three 
months  after  I  left  the  house.  I  left  in  May.  I  do 
not  remember  the  month  she  married.  I  am  sure  I 
did  not  see  Mary  Evans  during  the  time  that  I  lodged 
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there.    She  could  not  have  been  there  one  hour  with-       j837. 
out  my  seeing  her.     I  was  at  home  day  and  ^night.      ^7"' 
Three  children  were  at  home,  and  I  was  to  look  after         v, 
them  for  Ann  £oans.     I  used  to  spin  mostly. 

Watkin  Davis,  apprentice  to  Edward  Evans,  the 
husband  of  Ann  Evans.—  1  slept  at  my  father's ;  spent 
the  day  at  my  work  with  Edward  Evans.  I  lived 
with  him  two  years  and  a  half.  I  lived  for  twelve 
months  in  Ann  Evans  s  house.  Had  two  rooms.  Re- 
member Mary  Evans's  marriage.  I  left,  at  May, 
Ann  Evanses  house.  I  was  there  a  twelvemonth, 
from  May  to  May,  I  was  a  skinner.  At  home  all 
night,  and  at  work  in  the  day.  I  did  not  see  Mary 
JEvans  in  that  year.  It  was  impossible  for  her  to 
l>e  there  eight  or  nine  days  without  my  seeing  her. 
She  might  come  at  night,  but  I  never  saw  her  in  the 
daytime.  I  worked  at  the  house,  but  slept  at  my 
father's. 

Field  Evans,  half-brother  of  the  husband  of  Mary 
Evans. — I  remember  her  living  with  my  father.  She 
came  in  May  1791,  and  lived  till  May  following,  I 
was  living  with  my  father  the  whole  of  that  year. 
I  do  not  remember  her  meeting  with  any  accident 
from  a  cow  that  year.  She  was  not  absent  from  my 
father's  service  during  any  part  of  that  year. 

Cross-examined. — About  thirty-five  years  ago  I  was 
with  my  father  on  the  farm ;  then  about  twenty-one- 
I  am  now  fifty.  I  attended  fairs  sometimes  for  my 
father,  but  never  staid  out  at  nights.  I  will  swear,  at 
distance  of  thirty-five  years,  that  I  was  never  out  a 
week  during  that  year.  The  servants  visit  by  chance. 
I  will  not  swear  that  Mary  Evans  did  not  go  on  a 
visit  to  her  mother  during  that  year. 

Re-examined. — I  never  missed  her  to  my  recollec- 
tion.    She  might  have  been  absent  for  two  or  three 
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1 837.       days ;  she  could  not  have  been  absent  ten  days.    She 
Morris      ^^  married  to  my  brother  in  1792. 
w-  The  last  six  witnesses  were  examined  at  the  second 

trial  of  the  issue  for  the  purpose  of  contradicting, 
or  lessening  the  eflPect  of,  the  testimony  of  Mary 
Evans^  one  of  the  Appellant's  witnesses  on  the  first 
and  second  trials.  Most  of  the  other  witnesses  for  the 
Respondents  had  been  examined  on  interrogatories  in 
the  cause,  and  such  of  them  as  were  living  were 
examined  at  all  the  trials,  and  the  depositions  of 
those  that  had  died  were  read. 

At  the  second  and  third  trials,  after  the  case  for  the 
Respondents  had  closed,  the  following  witnesses  were 
called  for  the  Appellant,  for  the  purpose  of  contra- 
dicting the  Respondent's  witnesses  who  said  that  the 
Appellant  wias  like  Austin. — 

Captain  Tucker  Stewart. — I  was  first  lieutenant 
of  the  90th  regiment  of  foot.  William  Austin  was 
ensign,  then  lieutenant  I  knew  him  intimately. 
Saw  him  daily.  He  was  appointed  to  my  company. 
I  was  at  the  assizes  at  Shrewsbury.  I  saw  the  plaintiff 
in  court.  I  saw  no  resemblance  between  plaintiff  and 
Captain  Austin.  I  saw  Captain  Austin  last  time  in  1 795. 
Never  saw  plaintiff  till  accidentally  at  Shrewsbury. 

Mr.  George  Walmesley. — I  lived  at  Went.  Knew 
the  late  Captain  Austin  well,  and  knew  plaintiff  from 
a  boy.  I  do  not  think  that  there  is  the  slightest 
resemblance  between  them. 

Lieutenant  Charles  Prince. — I  knew  Captain 
Austin  well.  I  was  at  Shrewsbury  last  year.  I 
thought  the  plaintiff  not  a  likeness  in  the  least  I 
saw  Captain  Austin  often.  First  time  in  1799 ;  and 
last  in  1805. 

The  Appellant's  Counsel,  in  his  reply,  read  from 
the  Appellant's  pocket-book  (mentioned  in  the  evi- 


The  Lord  Chancellor^  after  considering  the  whole 
of  the  evidence,  delivered  the  following  judgment :  — 
This  case  has  been  long  depending  in  this  Court. 
The  Bill  was  filed  in  the  year  1812,  and  at  the  hear- 
ing an  issue  was  directed,  on  the  trial  of  which  a 
verdict  was  found  for  the. plaintiff.  An  application 
was  made  for  a  new  trial,  and  it  appeared  to  the 
Court,  upon  adverting  to  the  evidence,  and  other 
circumstances  connected  with  the  manner  in  which 
the  question  was  put  to  the  jury,  that  it  was  a  proper 
case  for  a  new  trial.  There  was  one  of  the  witnesses 
whose  evidence,  if  believed,  would  have  put  an  end 
to  the  case,  but  the  Court  had  reason  to  think  that 
there  existed  ground  for  doubting  whether  the  evi- 
dence which  she  gave  was  correct,  and  it  was  put  to 
the  second  jury,  to  say  whether  or  not  they  believed 
her  testimony.  Upon  the  second  trial  the  jury  were 
of  opinion  that  she  was  not  entitled  to  credit,  and  they 
found  a  verdict  for  the  defendant.     The  case  went 
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dence  of  Mrs.  Tong  and  Mr.  Mickleburgh\  the  follow-        i837. 
ing  passage  in  the  Appellant's  handwriting,  on  the 
leaves  of  that  book,  in  1810  :— 

"  Mr.  Wilding  has  received  a  letter  from  Mr.  Kiffin 
to  entreat  me  to  go.  Shall  be  in  the  habit  of  going 
about  Llanfair  a  good  deal.  I  shall  have  frequent 
opportunities  of  hearing  and  inquiring  a  good  deal 
in  the  circumstances,  when,  if  1  hear  anything  that 
will  tend  to  any  advantage,  I  will  be  sure  to  acquaint 
you  of  it ;  and  in  all  probability  shall  see  Ann 
EvanSf  most  likely  very  soon.  Will  act  according  to 
your  admonition.'* 

And  he  contended  that  this  explained  the  other 
entry  to  be  an  account  of  what  he  had  learned  frcTm 
A  nn  JEvans. 
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1837.  down  to  a  third  trial,  the  jury  were  divided  in  opi- 
Morris  nion,  they  came  to  no  conclusion,  and  they  were 
discharged.  The  result  was  an  application  for  a  fur- 
ther investigation,  and  it  was  at  last  agreed  by  counsel 
at  the  bar,  that,  for  the  purpose  of  saving  further 
expense  and  delay,  the  application  for  a  new  trial 
should  be  abandoned,  and  that  the  case  should  be 
left  upon  the  whole  of  the  evidence,  as  well  on  the 
trials  as  in  the  cause,  to  my  decision.  I  have  accord- 
ingly read  aud  considered  it  with  attention,  and  I  am 
now  to  state  the  effect  of  that  evidence,  as  connected 
with  the  law  applicable  to  this  subject,  and  the  con- 
clusion which  I  have  formed  from  the  whole  of  it. 

The  facts  of  the  case,  as  I  recollect  them,  are 
these : — It  appears  that  Mr.  and  Mrs.  Morris  were 
married  in  the  year  1778 ;  they  resided  at  Shrews^ 
burjfj  where  he  practised  in  the  medical  profession.  . 
About  1788  they  separated,  and  articles  of  separation 
were  drawn  and  executed,  in  which  it  was  recited, 
that  in  consequence  of  unhappy  differences  existing 
between  them,  they  had  agreed  to  live  apart.  A  pro- 
vision for  Mrs.  Morris  during  her  life  having  been 
made  by  those  articles,  she  went  to  reside  at  lAanfcir^ 
and  after  some  little  time  Mr.  Morris  went  to  reside  at 
a  place  called  Argoed^  fourteen  or  fifteen  miles  distant 
from  Llanfair.  It  does  not  appear,  although  these 
parties  separated,  that  they  were  in  a  state  of  decided 
variance  and  hostility  with  each  other.  A  young  man 
of  the  name  of  William  Austin j  who  had  been  taken 
into  the  service  of  Mr.  and  Mrs.  Morris^  as  Mr.  Morris 
described  it,  "  to  clean  his  shoes,"  was  suspected  of 
some  familiarity  with  Mrs.  Morris;  he  accompanied 
her,  together  with  other  servants,  to  Llanfair;  but 
notwithstanding  that  circumstance,  some  intercourse 
still  continued  to  be  kept  up  between  Mr.  Morris  and 
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his  wife.    The  impression  upon  my  mind,  from  the       1837. 
evidence,  is,  that  the  extent  and  the  nature  of  that      morrib 
intercourse  have  been  much  exagrfferated  by  the  wit*  v. 

Davies. 

nesses  on  the  part  of  the  plaintiff.  I  cannot  help 
looking  at  the  evidence  as  to  this  point  with  a  consi^ 
derable  degree  of  jealousy  and  suspicion.  When  I  find, 
upon  the  first  trial,  a  witness  deposing  to  certain  facts, 
which,  if  established,  would  have  been  decisive  of  the 
cause,  and  the  same  witness  afterwards,  upon  a  sub- 
sequent trial,  wholly  discredited  by  the  jury,  and 
further,  that  upon  the  successive  trials  which  have 
taken  place,  witnesses  have  been  called  on  one  trial 
to  material  and  important  facts,  and  upon  a  subse- 
quent trial,  those  witnesses  have  been  withdrawn  from 
an  apprehension  that  their  former  evidence  might  be 
contradicted ;  for  that  indeed  was  avowed  at  the  bar. 
These  circumstances,  therefore,  together  with  the  testi- 
mony on  the  part  of  the  defendant,  as  to  the  character 
of  Mr.  Morris,  his  retired  habits,  his  disposition  to 
live  constantly  at  home,  lead  me  to  consider  that  the 
evidence  with  respect  to  the  extent  and  the  nature  of 
the  intercourse  between  Mr.  and  Mrs.  Morris,  after 
their  separation,  has  been  considerably  exaggerated. 
Some  facts,  however,  are  incontrovertible,  or,  at  least, 
are  established  to  my  satisfaction,  that  Mr.  Morris 
was  in  the  habit  of  going  over,  from  time  to  time, 
from  Argoed  to  Llanfair,  while  Mrs.  Morris  resided 
there ;  and  that  upon  some  of  those  visits  he,  in  com- 
pany with  her,  gave  directions  with  respect  to  the 
conduct  and  management  of  the  property.  There  is 
also  sufficient  evidence  to  satisfy  my  mind,  that  on 
more  than  one  occasion  he  was  in  her  house,  and  that 
he  sometimes  walked  with  her.  I  cannot,  according 
to  my  impression,  carry  the  evidence  beyond  the  cir- 
cumstEmces  which  I  have  stated.     Mr.  Morris  was 

VOL.  V.  Q 
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1837.       living  fifteen  miles  off,  at  Argoed:  Austin^  who  had 

^^^     accompanied  Mrs.  Morris  to  LlanftnTj  continned  to 

V.         reside  for  many  years  in  her  service ;  he  remained  in 

her  service  until  he  entered  the  army.     In  the  spring 

of  the  year  1792,  Mrs.  Morris  became  pregnant;  that 

pregnancy  was  not  communicated  to  Mr.  Morris f  she 

endeavoured  to  conceal  it,  as  far  as  she  was  able.  Aboat 

the  close  of  December  1792,  she  was  delivered  at 

night  of  a  male  child ;  and  there  is  sufficient  evidence 

of  identity  to  satisfy  me  that  that  male  child  is  the 

present  plaintiff.     Immediately  after  she   was  ddi- 

vered,  the  man  who  had  the  care  of  the  horses  was 

sent  out  of  the  way.    The  child  was  wrapped  carefully 

in  flannel ;  two  Jiorses  were  taken  out  of  the  stable; 

a  woman  of  the  name  of  Ann  divans,  who  assisted  at 

the  delivery,  and  Austin,  who  was  present  about  that 

time,  and  in  the  house,  and  who  is  described  as  being 

in  a  state  of  considerable  agitation,  mounted  those 

horses  and  set  off  with  the  child  towards  a  place  called 

ffenif  about  thirty  miles  from  Llanfair ;  when  they 

arrived  within  a  short  distance  of  fVem,  the  woman, 

Ann  EvanSf  was  left  upon  the  road  with  the  child, 

while  AiAstin  rode  on  to  his  father's  house,  who  was 

a  weaver,  carrying  on  business  at  Wem ;  Mrs.  Austin, 

the  mother  of  Austin,  came  and  received  the  child, 

and  Austin  and  Ann  Evcms  returned  to  Llanfair  widi 

as  much  expedition  as  they  could  use.     On  their 

arrival  there,  it  appears  that  Ann  Evans  was  anzioiis 

to  go  about  and  show  herself  as  much  as  possible,  tbit 

no  suspicion  might  be  entertained  of  her  absence. 

Thus  the  greatest  care  appears  to  have  been  taken,  at 

the  risk  even  of  exposing  the  life  of  the  child,  to  conceal 

the  circumstance  of  Mrs.  Morrises  delivery.    The  child 

was  shortly  afterwards  baptized  at  Wem,  by  the  name 

of  Evan  Williams,  and  was  described  as  a  ^'  base-born 
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cEJld."  He  continued  for  a  considerable  time  in  the  i«37. 
house  of  Mr.  and  Mrs.  Austin^  the  father  and  mother  juT""""^ 
of  William  Austin.  When  he  had  attained  the  age  of  _  v. 
five  or  six  years,  he  was  put  to  school  by  the  name 
of  Evan  Austin^  with  a  gentleman  of  the  name  of 
Walker  J  the  clergyman  of  the  place,  and  he  was 
maintained  at  the  expense  of  Mrs.  Morris.  The 
child  was  afterwards  removed  to  a  school  at  High 
JErcall;  he  was  there  called  by  the  name  of  Evan  Wil-* 
Uams,  by  which  he  had  been  baptized,  but  was  de- 
scribed also  by  the  name  of  Evan  Austin.  Mrs. 
Afarris  from  time  to  time  saw  the  child,  and  treated 
him  as  her  son,  and  during  the  whole  of  this  period 
he  was  treated  and  obviously  considered  by  Austin 
88  his  son.  Austin,  before  he  left  England  (for  he 
afterwards  went  to  the  West  Indies),  made  his  will. 
He  was  possessed  of  some  little  property ;  his  lather 
and  mother  were  in  low  and  distressed  circumstances; 
yet  by  that  will,  passing  over  his  lather  and  mother, 
he  disposed  of  all  his  property  in  favour  of  this  boy. 
'He  then  went  to  the  Isle  of  Wight ;  while  there  he 
corresponded  with  one  Martha  Carswell;  several  of 
the  letters  are  in  evidence,  and  the  whole  of  that  cor- 
respondence shows  that  he  considered  this  boy  as  his 
son.  He  went  to  the  West  Indies,  and  in  the  course 
of  about  two  years  died  there.  The  news  of  his 
death  arrived  in  this  country,  and  was  communicated 
at  the  school,  and  the  boy  was  put  into  mourning  as 
the  son  of  Austin.  The  evidence  is  clear  and  satis- 
factory, as  to  Austin  living  in  a  state  of  adultery  with 
Mrs.  Morris ;  the  pregnancy  was  concealed,  the  birth 
was  industriously  concealed,  Austin  was  acting  in 
that  concealment.  No  communication  whatever  of 
any  of  these  circumstances  was  ever  made  to  Mr. 
Morris;  Mr.  ilibrm  knew  nothing  of  the  delivery  of 

Q2 


214  .  CASES  IN  TUB  HOUSE  OF  LORDS 

1 837.  Mrs.  Morris ;  he  knew  Dothing  of  the  birth  of  thw 
child ;  he  lived  for  seventeen  years  afterwards,  con- 
sidering his  daughter  Harriet  as  his  only  child.  In 
the  year  1799,  Harriet  married  Mr.  Davies  without 
his  consent ;  he  was  incensed  against  her,  and  made 
a  will,  by  which  he  disposed  of  his  whole  property  in 
favour  of  a  nephew.  In  the  year  1807,  he  was  a 
party  to  an  instrument  in  which  he  described  Harriet 
Davies  as  his  only  child  and  heir  at  law.  In  the 
year  1808,  having  been  reconciled,  he  disposed  of  his 
property  in  favour  of  her  and  her  children,  and  no 
notice  whatever  was  taken  by  him  of  any  other  child. 
It  appears,  indeed,  that  in  a  conversation  which  he 
had  with  Mrs.  Morris,  in  the  year  1799,  he  stated 
some  reports  which  had  accidentally  reached  his  ear, 
of  her  having  had  a  child,  which  she  vehemenUy  and 
peremptorily  denied.  The  child,  therefore,  was  re- 
cognised on  the  one  side  as  the  child  of  Ausitn,  on 
the  other  no  knowledge  whatever  of  such  a  child  hav- 
ing been  bom  ever  reached  Mr.  Morris;  the  existence 
of  such  a  child  was  never  communicated  to  him ;  in 
no  one  instance  did  he  act  upon  the  supposition  of 
there  being  such  a  child ;  there  was  nothing  but  that 
vague  report,  which  was  instantly  contradicted  by 
Mrs.  Morris. 

The  question  is,  whether,  under  these  circnm- 
stances,  the  plaintiff  has  made  out  his  claim  to  be  the 
legitimate  son  of  Mr.  Morris.  There  is  no  doubt  or 
difficulty,  as  it  appears  to  me,  with  respect  to  the  law 
applicable  to  this  question.  It  was  stated  distinctly 
and  clearly  by  the  Judges  in  the  case  of  the  Banbury 
Peerage ;  and  J  consider  the  opinion  expressed  upon 
that  occasion,  not  as  laying  down  any  new  doctrine, 
but  as  arising  out  of  and  founded  upon  the  previous 
decisions.     On  that  occasion,  the  Lord  Chief  Justice 
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of  the  Common  Pleas  stated  the  unanimous  opinion  1837. 
of  the  Judges  in  these  precise  terms : — "  That  in  every  mokbis 
case  where  a  child  is  born  in  lawful  wedlock,  the  •• 
husband  not  being  separated  from  his  wife  by  a  sen- 
tence of  divorce,  sexual  intercourse  is  presumed  to 
have  taken  place  between  the  husband  and  wife,  until 
that  presumption  is  encountered  by  such  evidence  as 
proves  to  the  satisfaction  of  those  who  are  to  decide 
the  question,  that  such  sexual  intercourse  did  not 
take  place  at  any  time,  when  by  such  intercourse  the 
husband  could,  according  to  the  laws  of  nature,  be  the 
father  of  such  child."  The  question  therefore  is  a 
question  of  fact,  whether  sexual  intercourse  took  place 
in  the  spring  of  the  year  1792  (for  that  is  the  period 
to  which  reference  must  be  had)  between  Mr.  and 
Mrs.  Morris  ?  In  the  absence  of  all  evidence,  either 
on  the  one  side  or  on  the  other,  the  law  would  pre- 
sume that  such  sexual  intercourse  did  take  place.  It 
was  argued  at  the  Bar,  that  the  doctrine  contained  in 
the  opinion  which  I  have  stated  has  been  affected  by 
a  case  which  was  decided  in  this  Court,  the  case  of 
Head  V.  Head{n).  In  truth,  however.  Head  v.  Head 
does  not  in  the  slightest  degree  affect  the  opinion 
delivered  by  the  learned  Judges  in  the  case  of  the 
Banhury  Peerage.  It  recognizes  and  adopts  that 
opinion,  and  all  that  is  said  by  the  present  Master  of 
the  Rolls,  is,  that  the  Court  which  is  to  be  satisfied 
that  sexual  intercourse  did  not  take  place,  must  be 
8o  satisfied,  not  upon  a  mere  balance  of  probabilities, 
but  upon  evidence  which  must  be  such  as  to  exclude 
all  doubt,  that  is,  of  course,  all  reasonable  doubt  in 
the  minds  of  the  Court  or  jury,  to  whom  that  question 
is  submitted.  Therefore,  in  deciding  this  case,  I  look 
upon  it,  that  the  point  to  which  I  am  to  direct  my 

(n)  1  Sim«  &  Stu.  150,  and  Turn.  &  R.  138. 
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1837.  attention,  as  a  question  of  fact,  is  this :  whether  the 
Morris  citcumstances  are  such  as  to  satisfy  me  that  no  sexual 
_  ^         intercourse  did  take  place  between  these  parties,  at 

Davjes.  . 

the  period  to  which  reference  is  had  ? 

In  addition  to  the  intercourse  between  the  parties 
at  Llanfairy  which  I  have  already  taken  notice  of,  I 
ought  to  advert  to  two  other  circumstances  which  have 
been  relied  upon.  One  is  the  visit  to  Mrs.  Uaydj 
at  Garth-Llewyd.  Mrs.  Lloyd  proves,  that  at  the  time 
when  these  parties  were  separated,  the  one  living  at 
Llanfair^  and  the  other  at  Argoed^  they  paid  her  a  visit 
at  Garth'Llewyd.  She  says  they  passed  the  evening 
and  the  night  at  her  house,  and  she  supposes  they 
slept  together.  In  her  evidence  in  the  cause  in  thid 
Court,  she  states  that  visit  to  have  taken  place  ^^  about 
twenty  years  ago,  or  more,  but  that  she  cannot  be 
precise  with  respect  to  the  time.*'  That  would  carry 
it  back  to  about  the  year  1800.  When  she  was 
examined  at  the  trial,  she  could  mention  no  time  to 
which  that  visit  was  to  be  referred.  The  coachman 
was  called,  and  he  referred  the  visit  precisely  to  the 
spring  of  1792 ;  he  stated  it  to  have  been  thirty*seven 
years  ago,  from  the  period  when  he  was  examined  upon 
the  last  trial.  There  does  not  appear  to  be  any  thing 
to  guide  his  recollection  as  to  a  transaction  which 
took  place  so  long  ago,  so  as  to  enable  him  to  fix  it 
with  any  degree  of  certainty  at  that  period,  at  least  no 
circumstance  having  that  tendency  was  stated,  and  it 
is  extraordinary  that  he  should  have  hit  upon  the  par- 
ticular period,  which  would  so  exactly  have  accounted 
for  the  pregnancy  which  gave  birth  to  this  child.  It 
is  observable  that  he  is  contradicted  as  to  the  time  of 
tlie  visit  by  Mrs.  Lloyd,  at  least  he  does  not  agree 
with  hen  He  is  also  contradicted  by  the  two  femalef 
who  lived  in  Mrs.  Lloyd's  house  successively  as  ser^ 
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vants,  the  one  immediately  following  the  other ;  both  i.^7* 
of  these  witnesses  state  distinctly  that  no  such  visit  iiIorris 
did  take  place  at  the  time  alluded  to,  and  one  of  them  -^  ^' 
mentions  that  a  visit  did  take  place  in  1798,  when 
Mr.  and  Mrs.  Morris  slept  there  in  different  rooms. 
For  these  reasons  I  pay  little  attention  to  the  evidence 
of  the  coachman ;  though  I  consider  it  as  a  fact,  that 
these  parties,  at  some  period  during  the  separation, 
probably  about  the  year  1799,  when  something  like 
a  reconciliation  appears  to  have  taken  place,  went  and 
passed  the  evening  and  the  night  at  Mrs.  Lloyd' s,  at 
Garth-Llewyd.  Theother  circumstance  connected  with 
the  intercourse  between  Mr.  and  Mrs.  Morris^  which 
I  ought  also  to  notice,  is  this,  that  in  the  year  1799, 
at  the  period  when  disputes  took  place,  in  consequence 
of  the  marris^e  between  Harriet  Morris  and  her  pre- 
sent husband,  and  when  dissatisfaction  was  felt  by 
Mr.  Morris^  in  consequence  of  that  marriage,  Mrs. 
Morris  appears  to  have  gone  over  to  Argoedy  and  to 
have  passed  some  days  at  the  house  of  Mr.  Morris^ 
on  two  different  occasions.  The  witness  who  was 
examined,  gave  evidence,  that  at  that  time,  Mrs. 
Morris^  although  she  had  passed  some  days  at  the 
house,  slept  in  a  distinct  and  separate  part  of  the 
house,  and  did  not  pass  the  night  with  Mr.  Morris. 

Having  noticed  these  two  circumstances,  which 
I  ought  to  have  stated  when  I  was  speaking  with 
respect  to  the  intercourse  between  these  parties,  I 
OHne  back  to  the  question  of  law.  I  have  stated  the 
opinion  delivered  by  the  Judges  in  the  Banbury 
Peerage  case ;  I  will  now  refer  to  what  was  said  on 
that  occasion  by  Lord  Redesdale.  That  most  learned, 
able,  and  acute  lawyer  expresses  himself  thus  (o)  :  ^'  I 
admit  that  the  law  presumed  the  child  of  the  wife  of  A, 

.    (o)  Le  Marchant's  Gardner  case,  Appendix,  pp.  437--9 »  Sir  H. 
Nicolas'  Treatise  on  Adulterine  Bastardy,  pp.  452-4. 

Q4 
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•  •  • 

1 837.       born  when  A  might  have  had  sexual  intercourse  with 

Morris  ^^^j  ^^  ^^  ^^^  ^^™®  after,  to  be  the  legitimate  child  of 
w-  A  ;  bat  this  was  merely  considered  a  ground  of  pre- 
sumption, and  might  be  met  by  opposing  circum- 
stances. The  fact,  indeed,  that  any  child  is  the  child 
of  any  man,  is  not  capable  of  direct  proof,  and  can 
only  be  the  result  of  presumption,  understanding  by 
presumption,  a  probable  consequence  drawn  from 
facts,  either  certain  or  proved  by  credible  testimony, 
by  which  may  be  determined  the  truth  of  a  feet 
alleged,  but  of  which  there  can  be  no  direct  proof." 
He  also  says,  ^^  It  is  therefore  of  high  importance  to 
consider,  in  a  question  of  legitimacy,  whether  the 
fact  of  such  acknowledgment  as  would  demonstrate 
the  legitimacy  did  take  place,  or  whether  by  circum- 
stances such  acknowledgment  was  r^idered  impos^ 
sible,  as,  by  the  child  being  a  posthumous  child.  If, 
on  the  contrary,  it  appears  that  the  supposed  fether 
was  ignorant  of  the  birth  of  such  a  child,  and  that 
the  fact  of  its  birth  was  concealed  from  him,  such 
concealment  is  strong  presumptive  proof  that  there 
had  existed  no  sexual  intercourse  which  could  hfeive 
made  him  the  father  of  such  a  child."  Lord  JEUen' 
borough's  opinion,  though  delivered  in  more  general 
terms,  coincides  with  that  which  was  given  by  Lord 
Redesdale ;  and  these  were  followed  by  the  opinion  of 
Lord  Eldon,  to  the  same  eflPect.  Lord  JErskme  con- 
sidered it  necessary  to  prove  the  actual  impossibility 
of  sexual  intercourse  having  taken  place ;  but  no 
lawyer  will  now  contend  that  that  opinion  can  be 
supported.  The  case  comes  back,  therefore,  to  the 
question  of  fact ;  about  the  law  there  is  no  doubt 
Are  the  circumstances  of  this  case  such  as  ought  to 
satisfy  the  person  who  has  to  decide  upon  it  that 
sexual  intercourse  did  not  take  place  between  Mr. 
and  Mrs.  Morris  in  the  spring  of  1702  ? 
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Having  already  stated  the  facts  of  the  case,  I  shall  18S7. 
not  repeat  them,  but  shall  merely  refer  to  them,  morris 
Mr.  and  Mrs.  Morris^  though  separated,  had,  to  a  «'• 
certain  degree,  communication  with  each  other.  It 
must,  however,  be  remembered,  that  at  that  time 
Austin  was  carrying  on  an  adulterous  intercourse 
with  Mrs.  Morris.  It  must  also  be  remembered  (for 
that  occurs  in  the  evidence  of  many  of  the  witnesses), 
that  Mrs.  Morris  had  a  personal  dislike  to  her  bus- 
band,  which  she  expressed  in  the  strongest  and 
coarsest  terms.  These  things  are  not  to  be  omitted 
in  considering  the  question  whether  sexual  inter- 
course did  or  did  not  take  place  between  them,  not- 
withstanding the  separation.  When  Mrs.  Morris 
became  pregnant,  she  made  no  communication  of 
that  circumstance  to  Mr.  Morris  ;  no  reason  in  point 
of  evidence  has  ever  been  assigned  for  that  conceal- 
ment ;  she  was  exposing  her  character  without  neces- 
sity, if  sexual  intercourse  with  her  husband  had  taken 
place.  At  the  time  when  the  child  was  bom,  the 
birth  of  that  child  was  concealed ;  it  was  indus- 
triously and  carefully  concealed,  and  concealed  from 
Mr.  Morrisj  and  Austin  was  acting  in  that  conceal- 
ment. What  reason  can  be  assigned,  or,  in  point  of 
evidence,  has  been  assigned  for  this  conduct,  except 
the  desire  that  the  fact  should  not  be  known  to  Mr. 
Morris  ?  Mrs.  Morris  was  hazarding  her  reputation ; 
she  was  endangering  the  life  of  her  child ;  she  was 
depriving  that  child  of  its  prospects  as  the  heir  of 
Mr.  Morrisj  and  she  was  giving  it  only  the  hope  of 
being  the  heir  of  a  person  who  was  destitute  of  pro- 
perty. Surely  these  are  circumstances  so  strong, 
that  they  ought  to  be  encountered  by  some  evidence 
tending  to  show  a  probable  reason  why  that  con- 
cealment should  have  taken  place*  It  was  not  a 
mere  momentary  act ;  it  was  followed  up  through- 
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1837.  out.  The  mother  allowed  the  child  to  be  remoyed 
from  her,  and  to  be  christened  as  ^^  a  base-bom  child." 
She  allowed  it,  during  the  lifetime  of  Austin  up  to 
the  period  of  his  death,  to  pass  as  the  child  of  Austin. 
When  she  was  charged,  in  consequence  of  some  re- 
ports, with  having  had  a  child,  she  strongly  denied 
the  accusation ;  and  during  the  seventeen  years  that 
Mr.  Morris  lived,  she  never  whispered  to  him  that 
she  ever  had  any  other  child  than  Harriet  David. 
I  require,  then,  when  I  am  coming  to  a  conclusion  oC 
fact  as  to  whether  or  not  sexual  intercourse  did  take 
place  between  these  parties — I  require  some  reason- 
able and  satisfactory  ground  upon  which  that  conceal- 
ment can  be  explained.  What  is  the  representation 
which  this  plaintiff  himself  gives  of  all  these  trans- 
actions, as  collected  by  himself,  the  result  of  his  own 
inquiries  ?  It  was  proved  on  the  last  trial,  and  is  is 
evidence  in  the  cause.  (His  Lordship  read  the  am. 
tents  of  the  memorandum  as  given  in  evidence  (jp).) 
This  is  the  history  of  the  transaction,  as  collected  by 
the  plaintiff  himself  in  the  inquiries  which  he  had 
made  upon  the  subject,  and  which  was  contained  in 
a  book  in  his  own  handwriting. 

I  have  endeavoured,  in  the  course  of  the  argument, 
to  obtain  some  reason  for  this  concealment.  It  was 
aaid  at  the  bar  that  it  might  be  referred  to  this  cir- 
cumstance ;  that  Mrs.  Morris  was  not  fond  of  Mr. 
Morris ;  that  she  disliked  him ;  that  she  wished  to 
continue  to  live  separate  from  him ;  and  that  she 
might  have  supposed,  if  the  circumstance  had  been 
communicated  to  him,  it  would  have  affected  the  sepa- 
ration. This,  however,  is  an  argument  against  the 
probability  of  her  having  permitted  sexual  intercourse 
to  have  taken  place  between  them.  But  the  argur 
ment  is  also  inconsistent  with  the  statement  she  her* 

(p)  Vide  aqle,  pp.  204-5. 
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0elf  made,  as  pi'oved  by  the  evidence  of  Miss  Gtoynna^       1837. 
whom  she  compelled  to  go  down  upon  her  knees  and      mohris 
to  promise  that  she  would  keep  the  affair  concealed*      _  v* 
It  is  quite  inconsistent  with  the  particular  declaration 
she  at  that  time  made,  and  to  which  declaration  I 
refer,  not  for  the  purpose  of  proving  that  the  child 
was  the  child  of  Atistin  (for  it  cannot  be  made  use  of 
for  that  purpose),  but  for  the  purpose  of  negativing 
the  speculative  reason  which  has  been  assigned  at  the 
Bar  for  the  concealment. 

Again,  it  has  been  suggested  at  the  Bar,  that  as  she 
was  attached  to  Austin^  she  might  not  wish  him  to  be 
apprised  of  that  species  of  infidelity  on  her  part,  her 
having  a  connexion  with  her  husband ;  but  to  adopt . 
isuch  a  view  of  the  transaction,  would  be  to  forget  the 
character  of  the  parties;  it  would  be  to  suppose  a 
-degree  of  refinement,  altogether  incompatible  with  the 
established  facts,  to  have  existed  in  the  intercourse 
between  these  persons — persons  who  appear  by  the 
evidence  to  have  been  of  the  coarsest  character  as  to 
morals  and  conduct.  Such  a  theory  is  of  too  specula- 
tive a  nature  for  the  Court  to  adopt  it  as  an  itigredient 
in  its  judgment.  The  concealment,  coupled  with  the 
other  circumstances  of  the  case,  and  the  utter  igno* 
ranee  in  which  Mr.  Morris  was  kept  to  his  death, 
a  period  of  seventeen  years,  with  respect  to  this  trans- 
action, satisfies  me,  as  a  conclusion  of  fact,  that  no 
sexual  intercourse  did  take  place  between  Mr.  and 
Mrs.  Morris  at  such  a  .period  as  could  have  rendered 
the  child  the  ofispring  of  Mr.  Morris. 

In  giving  this  judgment,  I  affect  no  rule  of  law ; 
I  state  the  rule  as  I  find  it.  It  is  founded  on  sound 
«ense ;  and  I,  as  I  am  bound  to  do,  acquiesce  in  ik 
I  have  come,  like  a  jury,  to  a  conclusion  of  fact. 
The  circumstances  of  the  case  are  such  as  to  lead  me 
to  that  conclusion  which  I  have  stated,  not,  as  I  think, 
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1837.  upon  a  bare  balance  of  probabilities,  bat  as  the  tesult 
Moanis  ^^  ^^®  thorough  couvictiou  of  my  mind,  founded  upon 
V-  a  careful  and  patient  attention  to  all  the  evidence  in 
the  case.  I  am  bound,  therefore,  having  this  impres- 
sion of  the  facts,  to  state  my  opinion,  that  the  plaintiff 
is  not  entitled  to  the  property  in  dispute  as  the  son  of 
Mr,  Morris{q)y 


1830:  When  the  Appeal  against  this  judgment  came  to 

April  28.     y^^  YieBxd  the  first  time, 

The  Attorney-General  and  Mr.  Temple^  for  the 
Respondents,  took  a  preliminary  objection,  insisting 
that  no  appeal  lay  from  a  decree,  to  which  all  the 
parties  by  their  counsel  consented  to  submit,  in  order 
to  save  the  expense  and  delay  of  another  trial  at  law. 
The  parties  could  not  be  then  placed  in  the  same 
relative  situation  for  a  new  trial,  if  the  decree  should 
be  reversed. 

Mr.  Spence  and  Mr.  Whateletfj  for  the  Appellant  :— 
There  was  no  evidence  of  consent  on  the  face  of  the 
decree.  A  petition  had  been  presented  to  the  House 
by  the  Appellant  in  the  year  1834,  praying  their 
Lordships  to  order  the  Judges  to  attend  at  the  hear- 
ing of  the  appeal.  The  Appeal  Committee,  to  whom 
that  petition  was  referred,  reported  that  the  cause 
was  a  fit  case  for  the  attendance  of  the  Judges.  In 
pursuance  of  that  report,  the  House,  in  March  1885, 
appointed  a  day  for  hearing  the  appeal,  and  made 
an  order  for  the  Judges'  attendance.  That  order  was 
soon  afterwards  discharged,  but  the  appeal  was  sub- 
sisting. This  objection  should  have  been  made,  if 
jnade  at  all,  before  the  appeal  was  set  down  for  hear- 

{q)  This  judgment  was  printed  with  the  cases.  It  has  been 
examined  with  a  copy  corrected  by  Lord  L^ndhurst^  in  Sir  H. 
Nicolas'  Treat.,  p.  sag;  in  which  also,  at  p.  si 9,  is  his  Lordship's 
Judgment  directing  the  second  trial  of*  the  issue. 


Davies. 
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ing,  or   a  petition  should  have  been   presented  to       i8S7« 
the  House  to  rescind  the  order  for  setting  it  down.     moreiI 
The  objection  came  now  too  late^  after  the  Appellant     ^  v. 
had  incurred  all  the  expense.    None  of  the  parties, 
nor  their  counsel,  could  have  supposed  at  the  time 
they  consented  to  take  Lord  Chancellor  Lyndhursfs 
decision  on  the  evidence,  instead  of  going  to  a  new 
trial,  that  they  were  to  be  precluded  from  appealing 
against  that  decision.     There  was  no  such  contract 
entered  into  or  suggested  at  the  time.     An  objection 
of  this  sort  was  made  and  overruled  by  their  Lord- 
ships in  the  case  of  Attwoodv.  Smaller) ;  and  it  ought 
not  to  be  allowed  to  this  appeal,  either  as  to  the  form 
or  the  merits. 

Lord  Lyndhurst: — When  I  proposed  to  the  parties 
to  decide  the  question  upon  the  evidence  they  were  to 
lay  before  me,  instead  of  sending  it  again  for  trial 
before  a  jury,  I  did  not  consider  that  my  decree  wag 
to  be  exempt  from  appeal.  I  never  contemplated 
such  a  consequence.  The  saving  of  expense  and 
further  delay  was  my  object. 

The  Attorney' Generalf  in  reply  : — The  Respon- 
dents did  present  a  petition  against  the  appeal.  The 
Appellant  does  not  now  pray  a  venire  de  novo^  for  he 
consented  that  there  should  not  be  a  new  trial ;  but  he 
prays  a  reversal  of  the  decree.  If  the  decree  should 
be  reversed,  must  there  not  be  a  new  trial  ?  Most  of 
the  witnesses  being  dead,  the  parties  cannot  go  to 
trial  with  the  prospect  of  any  beneficial  result. 

The  question  in  the  appeal  depending  entirely  on 
disputed  facts,  and  the  evidence  consisting  of  the 
Judges'  notes,  all  which  were  before  Lord  Lyndhurst, 
but  not  laid  on  the  table  of  the  House,  their  Lordships 
could  not  hear  the  appeal  without  that  evidence. 

The  Lard  Chancellor  .—The  House  cannot  entertain 

(r)  To  be  soon  reported. 
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1837.  the  objection  to  the  regularity  of  the  appeal.  That* 
objection  was  disposed  of  by  the  Appeal  Committee 
upon  evidence  which  is  not  before  the  House.  We 
have  only  the  record  of  the  decree  before  us,  and  on 
that  no  consent  appears  not  to  appeal.  If  it  were 
sieged  that  the  appeal  is  brought  in  breach  of  good 
faith,  the  House  might  put  off  the  hearing  until  the 
objectors  produce  proof  of  that  allegation.  It  is 
admitted  that  there  was  a  consent,  but  how  &i  it 
was  meant  to  extend  is  the  matter  in  dispute.  It 
nowhere  appears  that  the  parties  agreed  that  the 
decree  should  be  final  and  conclusive. 

As  to  the  objection  that  the  evidence  is  not  before 
the  House,  if  the  appeal  is  to  be  heard,  the  parties 
cannot  refuse  to  bring  in  the  whole  of  the  evidence  that 
was  before  the  Lord  Chancellor  in  making  the  decree. 

Lord  Devon  concurred  in  the  Lord  Chancellor's 
view  of  the  question.  If  the  appeal  was  to  be  heard, 
their  Lordships  should  have  all  the  evidence  in  the 
cause  in  the  court  below,  and  the  Judges'  notes  of  the 
evidence  at  the  trials. 

Lord  Lyndhurst  said  he  had  fiill  copies  of  the 
Judges'  notes,  and  could  furnish  them  if  the  parties 
would  consent  that  the  appeal  should  be  heard  on  the 
merits. 

Lord  Devon : — Or  we  may  order  the  Judges  to  give 
us  their  notes.     That  is  a  novel  course,  but  not  illegal. 

The  Lord  Chancellor : — The  House  is  to  have  before 
it  all  the  documents  that  were  before  the  Lord  Chan* 
cellor,  and  what  they  were,  the  recitals  in  the  de- 
cree will  best  show. 

An  order  was  made  that  all  the  evidence  and  docu- 
ments that  were  before  Lord  Lyndhurst  when  he  pro* 
nounced  the  decree  should  be  printed  and  laid  before 
tbe  House ;  and  the  hearing  was  adjourned* 
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* 

Mr.  Spence  and  Mr.  Whateley^  for  the  Appellant ;  (s)       1 837. 
— ^This  suit  was  instituted  in  1811,  and  it  is  not  the     -^^^^i^ 
Appellant's  fault  that  it  has  not  long  since  been         v. 
brought  to  a  tennination.    The  delay,  for  the  first 
twelve  years,  was  entirely  caused  by  the  Respondents*  Nov.  ar.  so. 
keeping  Ann  Evans  out  of  the  way,  as  was  fully  proved  ^®^  ^'  *•  ^' 
by  their  own  letters  and  by  witnesses  produced  on  the 
trials.    The  removal  and  concealment,  for  so  many 
years,  of  the  only  witness  who  could  prove  the  birth 
and  identity  of  the  Appellant,  afibrd  strong  reasons  to 
suspect  that  the  Respondents  were  well  aware  of  his  le- 
gitimacy, especially  when  it  appears  that  Mrs.  Morris^ 
the  mother,  whose  animosity  towards  her  child  was 
evinced  on  every  occasion,  was  leagued  with  them  in 
that  conspiracy.  The  depositions  of  Ann  EvanSy  though 
given  with  reluctance,  not  only  prove  the  birth  and  iden- 
tify of  the  Appellant,  but  also,  together  with  the  evidence 
given  at  the  trials  by  John  Evans^  William  Hughes, 
Richard  and  Jane  Ellis,  Evan  Jones,  Robert  Lloyd, 
and  Mr.  Hassell,  unimpeached  witnesses,  confirmed  by 
Margaret  Roberts,  Oliver  and  Ann  Williams,  clearly 
prove  access  of  the  husband  and  wife.     That  is  one 
feature  of  this  case,  distinguishing  it  from  the  Ban- 

{$)  Mr.  Spence,  before  he  opened  the  Appellant's  case,  referred 
to  the  order  which  had  been  made  at  the  recommendation  of  the 
Appeal  Comnuttee  for  the  attendance  of  Uie  Judges,  and  afterwards 
discharged,  and  said  the  Appellant  was  anxious  that  the  Judges 
should  be  present,  as  the  case  involved  important  questions  of  law, 
and  he  had  presented  a  petition  to  restore  the  order  for  their 
attendance. 

The  Attorney-general  answered,  that  he  had  no  objection  to  have 
that  order  restored ;  it  was  discharged  because  the  opinion  of  the 
Judges  on  the  law  of  this  case  had  been  already  given  to  the 
Hoase  in  the  Banbury  Peerage  case. 

Lord  Brougham  z — This  is  an  appeal  on  questions  of  fact  and  of 
law ;  should  any  point  arise  in  the  course  of  the  hearing  requuring 
the  assistance  of  the  Judges,  we  can  frame  a  question  for  them. 
It  is  not  usual  to  ask  the  House  to  call  in  the  Judges,  as  that  would 
imply  that  the  House  itself  is  not  competent  to  ^dde  the  case. 
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1 837  •  hury  Peerage  case,  in  which  it  was  held  that  there 
was  no  evidence  of  access. — [Lord  Lyndhurst :  What 
is  meant  by  access?] — Such  access  as  warrants  us 
to  infer  that  sexual  intercourse  took  place. — [Lord 
Brougham :  Generating  access  is  the  expression  used 
by  Lord  Stanhope^  in  the  Banbury  case(i)-] — From 
the  evidence  of  these  and  other  witnesses  for  the  Appel- 
lant arises  such  a  presumption  of  sexual  intercourse  as 
can  be  repelled  only  by  proof  that  no  such  intercourse 
took  place.  Elizabeth  Wellings  and  Ann  Arthur  might 
have  proved,  and  Richard  EUis  did  prove,  that  Mr.  and 
Mrs.  Morris  were  together  about  the  time  the  child 
must,  in  the  course  of  nature,  have  been  begotten. 
The  noble  Lord  who  pronounced  the  decree  admitted 
that  they  had  been  often  together  at  Hanfaxr^  and 
also  at  Garth-Uewyd.  Rowland  MilU^  as  well  as 
Richard  Ellisj  has  proved  that  Mr.  and  Mrs«  Morris 
were  together  at  Llanfair  at  a  time  corresponding 
with  the  birth  of  the  child.  Mrs.  Lloyd  gave  such 
evidence  as  leaves  no  reasonable  doubt  that  they  slqit 
together  the  night  on  which  they  dined  at  her  house. 
The  time  of  that  visit  is  fixed  by  other  witnesses. 
The  two  servants,  Margaret  Jones  and  Mary  DanieSf 
are  not  more  entitled  to  credit  than  Mrs.  Lloyd. 
They  may  have  forgotten  the  facts  after  leaving  the 
service,  or  they  may  have  referred  to  a  different  visit, 
for  Mrs.  Morris  and  Mrs.  Lloyd  frequently  visited 
each  other.  One  of  the  ser\'ants  said  that  she  never 
saw  Mr.  Morris  at  Mrs.  Lloyd* s ;  the  other  said  he 
came  with  Mrs.  Morris^  and  they  slept  in  difierent 
rooms,  and  Miss  Morris,  their  daughter,  was  with 
them,  while  Mrs.  Lbyd  says  the  daughter  was  not 
with  them  on  that  occasion.    They  had  on  that  oc- 

(0  Le  Marchant's  Gardner  case,  App.  4^9* 
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casion,  and  also  when  they  were  together  at  Uanfair^  1837. 
opportunities  of  sexual  intercourse,  and  if  such  inter- 
course took  place  between  them  about  the  time  the 
child  was  begotten,  the  presumption  of  law  is  irre- 
sbtible  that  the  child  is  the  husband's,  although,  in 
feet,  he  may  be  the  child  of  the  adulterer.  When  an 
opportunity  of  sexual  intercourse  between  husband  and 
wife  is  shown,  and  the  husband  capable,  and  a  child 
is  bom  of  the  wife  at  a  time  when  that  child  might, 
in  the  course  of  nature,  have  been  begotten  at  that 
opportunity,  the  presumption  of  law  that  sexual  inter- 
course did  then  take  place  between  them  cannot  be 
rebutted  by  any  evidence  whatever.  Of  Mr.  Morrises 
capability  there  cannot  be  a  question ;  he  had  a  child 
by  his  wife  during  their  cohabitation  ;  he  was  a  young 
man,  not  above  45,  when  the  Appellant  was  begotten. 
Mrs.  Morris  was  under  32,  and  it  is  in  evidence  that 
she  was  a  most  tempting  and  desirable  woman ;  she 
was  heard  to  declare  a  dislike  to  Mr.  Morris^  but  that 
was  in  the  presence  of  her  paramour,  and  there  was 
no  evidence  that  Mr.  Morris  disliked  her;  all  the 
inferences  of  reason  as  well  as  of  law,  are,  that  at 
these  interviews  he  availed  himself  of  his  marital 
privileges.  He  did  not  know  that  the  wife  was  living 
in  adultery,  if  he  had  he  would  not  have  allowed  the 
daughter  to  live  with  her.  It  would  be  absurd  to 
expect  direct  proof  of  sexual  intercourse,  but  the  law 
will  presume  it  between  husband  and  wife,  if  they 
have  the  opportunity,  and  the  onus  lies  on  the  Re- 
spondents^ who  deny  it,  to  prove  that  it  did  not  take 
place  at  the  meetings  between  Mr.  and  Mrs.  Morris. 
The  admission  of  the  Appellant's  illegitimacy  in 
the  history  of  his  birth,  collected  by  him  and  read  at 
the  trials,  is  not  cvidonce  of  his  status  ;  and  it  seems 
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1837.       extraordinary  that  the  noble  Lord  should,   in  hi» 
judgment,  have  given  any  weight  to  it. — [Lord  I^mi- 
burst :  All  that  is  contained  in  the  memorandum  is 
proved  by  witnesses ;  it  is  not  the  Appellant's  testi* 
mony  against  himself.] — He  could  not  himself  have 
any  knowledge  on  the  subject,  and  what  he  wrote 
down  in  the  pocket-book,  he  collected  from  conversa- 
tions with  persons,  who,  being  aware  of  the  separatkm, 
and  of  Mrs.  Morris's  adultery  with  Austiny  supposed 
that  the  child  was  Austins.    The  decree  was,  in  a 
great  measure,  founded  on  the  admitted  adultery  of 
Mrs.  Morris  with  Austin^  and  their  concealment  of 
the  birth  of  the  child  from  Mr.  Morris.     The  wife's 
adultery  does  not  repel  the  presumption  of  law,  if  the 
husband  had  access  to  her,  as  it  is  proved  he  had.    It  is 
difficult  to  comprehend  the  mother's  motives  for  c(m- 
cealing  the  birth  of  the  child,  and  afterwards  denying 
its  existence.     It  might  be  that,  as  she  was  separated 
from  her  husband,  and  Austin  was  living  with  her,  she 
feared  her  neighbours,  if  they  knew  she  had  a  child, 
would  conclude  that  Austin  was  the  father ;  or  that 
she  really  believed  the  child  was  not  her  husband's, 
and  she  did  not  wish  to  deprive  the  daughter  of  '^  her 
birthright,"  as  one  of  the  witnesses  said;  or,  lastly,  that 
she  feared  to  excite  ^2^^m'^  jealousy  by  admitting  that 
she  had  intercourse  with  her  husband.  She  was  a  reiy 
extraordinary  woman,  and   her  concealment  of  the 
child,  and  her  false  denial  that  she  had  had  such  a  child, 
are  not  grounds  for  holding  him  to  be  illegitimate. 
Her  declaration  was  false,  and  her  act  is  incompi^ 
hensible.     No  more  weight  ought  to  be  given  to  one 
than  the  other.     The  judgment  of  the  Lord  Chan- 
cellor appeared  to  be  founded  on  a  mero  halance  of 
probabilities. — [Lord  Lyndhurst  •  Every  judgment  is 
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founded  on  presumptions   and  inferences  and  on  a        iss?, 
balance,  but  not  a  mere  balance,  of  probabilities.] — In      ^' 
all  cases,  judgments  are  founded  on  certain  conclu-      _  «. 
sions  of  law  from  facts  proved  or  admitted.     No  con- 
clusion, one  way  or  the  other,  ought  to  be  drawn 
from  the  supposed  likeness  of  the  Appellant  to  Austin. 
It  is  not  necessary  to  show  that  Austin  was  not,  but 
that  the  husband  might  be,  the  father. 

The  reasons '  subjoined  to  the  Appellant's  printed 
case  do  not  go  to  the  extent  of  the  argument ;  they 
were  signed  without  due  consideration  of  the  answers 
given  by  the  Judges  to  the  questions  proposed  to  them 
by  this  House  in  the  Banbury  Peerage  case.  {6)  Those 

(o)  The  following  are  the  answers  referred  to.  They  are  ahnost 
verbaiim  in  the  terms  of  the  questions.  They  were  agreed  to  by 
all  the  Judges,  and  delivered  to  the  House  on  their  behalf  by  Sir 
James  Mansfield^  then  Lord  Chief  Justice  of  the  Court  of  Common 
Fleas.  Hie  fourth  and  fifth  formed  part  of  the  reasons  subjoined  to 
the  Appellant's  case. 

**  1st.  That  the  presumption  of  legitimacy,  arising  from  the  birth 
of  a  child  during  wedlock,  the  husband  and  wife  not  being  proved 
to  be  impotent,  and  having  opportunities  of  access  to  each  other 
daring  the  period  in  which  a  child  could  be  begotten  and  bom  in 
the  course  of  nature,  may  be  rebutted  by  circumstances  inducing 
m  cootraiT  presumption. 

^  sd.  That  the  fact  of  the  birth  of  a  child  from  a  woman  united 
to  a  man  by  lawful  wedlock,  is  generally,  by  the  law  of  England, 
prim^Jacie  evidence  that  such  child  is  legitimate.  That  in  every 
case  in  which  there  is  primd  facie  evidence  of  any  right  existing  in 
any  person,  the  onus  probandi  is  always  upon  the  person  or  party 
calling  sach  right  in  question.  That  such  primd  facie  evidence  of 
legitimacy  may  always  be  lawfully  rebutted  by  satisfactory  evidence 
that  such  access  did  not  take  place  between  the  husband  and  the 
wife,  as,  by  the  laws  of  nature,  is  necessary,  in  order  for  the  man 
to  be,  in  fact,  the  father  of  the  child.  That  the  physical  fact  of 
impotency,  or  of  non-access,  or  of  non-generating  access  (as  the 
case  may  be)  may  always  be  lawfully  proved  by  means  of  such 
I^^l  evidence  as  is  strictly  admissible  in  every  other  case,  in  which 
it  18  necessary,  by  the  law  of  England,  that  a  physical  fact  be 
provtsd. 

**  3d.  That  after  proof  given  of  such  access  of  the  husband  and 
wife,  by  which,  according  to  the  laws  of  nature,  he  might  be  the 
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resolutions  of  the  Judges,  although  of  very  high  au- 
thority, are  not  binding  on  the  House  ;  they  are  quite 
consistent  with  the  Appellant's  case,  but  it  is  neces- 
saiy  to  see  whether,  as  far  as  they  are  applicable  to 
this  case,  they  are  conformable  with  law,  and  for 
that  purpose  it  is  necessary  to  advert  to  the  law  on 
this  subject,  prior  to  the  decision   of  the  Banbury 

father  of  a  child  (bj  which  we  understand  proof  of  sexual  inter- 
course between  them),  no  evidence  can  be  recei? ed»  except  it  tend 
to  falsify  the  proof  that  such  intercourse  had  taken  place. 

That  such  proof  must  be  regulated  bj  the  same  principles  as  are> 
applicable  to  the  establishment  of  any  other  fact. 

**  4th.  That  in  every  case,  where  a  child  is  bom  in  lawful  wed* 
"  lock,  the  husband  not  being  separated  from  his  wife  by  a  sentenc^^ 
of  divorce,  sexual  intercourse  is  presumed  to  have  taken  place  be- 
tween the  husband  and  wife,  until  that  presumption  is  encountered. 
by  such  evidence  ns  proves,  to  the  satisfaction  of  those  who  are  t<^^ 
decide  the  question,  that  such  sexual  intercourse  did  not  take  place^ 
at  any  time  when,  by  such  intercourse,  the  husband  could,  accord- 
ing to  the  laws  of  nature,  be  the  father  of  such  child. 

'*  5th.  That  the  presumption  of  the  legitimacy  of  a  child  bom  iik. 
lawful  wedlock,  the  husband  not  being  separated  from  his  wife  by^ 
a  sentence  of  divorce,  can  only  be  legally  resisted  by  evidence  o^ 
such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the  satis- 
faction of  those  who  are  to  decide  the  question,  that  no  sexuaf 
intercourse  did  take  place  between  the  husband  and  the  wife,  tC- 
any  time  when,  by  such  intercourse,  the  husband  could,  by  the? 
laws  of  nature,  be  the  father  of  such  child.     Where  the  legitimacy 
of  a  child,  in  such  a  case,  is  disputed  on  the  ground  that  the  hat- 
band was  not  the  father  of  such  child,  the  question  to  be  left  to  the 
jury  is,  whether  the  husbund  was  the  father  to  such  child?  and  the 
evidence  to  prove  that  he  was  not  the  father,  must  be  of  such  ftcts 
and  circumstances  as  are  suiDcient  to  prove,  to  the  satisfocdon  of 
a  jury,  that  no  sexual  intercourse  took  place  between  the  husband 
and  wife  at  any  time  when,  by  such  intercourse,   the  husband 
could,  by  the  laws  of  nature,  be  the  father  of  such  child. 

''  The  non-existence  of  sexual  intercourse  is  generally  expressed 
by  the  words  *'  non-access  of  the  husband  to  the  wife,**  and  we 
understand  those  expressions  at  applied  to  the  present  question,  at 
meaning  the  same  thing,  because  in  one  sense  of  the  word  ^  access,' 
the  husband  may  be  said  to  have  access  to  his  wife  as  being  in  the 
tame  place  or  the  same  house ;  and  yet  under  such  circumatano^ 
as,  instead  of  proving,  tend  to  disprove  that  any  sexual  intercourte 
took  place  between  them." — See  i  Sim.  6i  Stu.  153 ;  Le  Marchant's 
Gardner  case,  Appendix,  433 ;  and  Sir  tl.  Nico)A»'  Treat.  181. 
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Peerage  case.    The  whole  of  that  law,  and  the  cases       iss?. 
iliustratins^  it,  are  collected  in  Mr,  Le  Marchanfs      ^' 

^5      '  Morris 

report  of  the  Gardner  Peerage  case,  and  in  Sir  Harris  _  t?. 
Nkoktss  Treatise  on  Adulterine  Bastardy.  The  ear- 
liest case  on  the  question  of  legitimacy,  that  is  re- 
ported, is  Foxcroft's  case,  (jp)  10  Edw.  1.  It  was 
cited  in  the  Banbury  Peerage  case,  as  an  authority, 
that  the  legal  presumption  of  the  legitimacy  of  a 
wife's  child  might  always  be  rebutted  by  evidence 
tending  to  show  that  the  husband  was  not  the  father, 
without  proof  of  his  impotency,  or  absence  from  the 
realm  at  the  time  of  the  wife's  conception.  But  it 
appears  that  the  question  in  that  case  was  not  whe- 
ther the  husband  begot  the  child  or  not,  but  whether 
the  child  was  born  in  lawful  wedlock  (gr),  and  the 
marriage  was  found  to  be  invalid.  That  case,  there- 
fore, was  not  an  authority  for  the  position  for  which 
it  was  cited.  In  Donne  and  Egerton  v.  Hinton  and 
Starkey  (r),  14  Jac.  1,  it  was  held  by  the  then  Lord 
Chancellor  and  the  Chief  Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  that  "  if  a  married 
woman  has  issue  in  adultery,  still  if  the  husband  be 
capable  of  begetting  issue,  and  is  within  the  four  seas, 
it  is  not  a  bastard."  And  that  was  the  law,  as  appears 
from  the  numerous  cases  collected  by  Sir  H.  Nico- 
hu{s)  from  the  reign  of  Edw.  1.  to  Car.  1.  The 
principle  of  intra  quatttor  maria  continued  to  be  then 
in  full  operation.  In  Thecals  case  (t),  4  Car,  1,  a 
woman  was  delivered  of  a  child  282  days  after  tlie 
death  of  Thecar,  her  husband ;  six  days  after  his 
death  she  had  married  Duncomb^  with  whom  she  had 
cohabited   for  six   months   before.     On   a  question 

(p)  1  Roll.  Ab.  359.  (r)  1  Roll.  Ab.  358. 

{a)  Sir  H.  Nicolas  Treat.  30        (5)  P.  30  to  71. 
Mad  ^j.  (0  Sir  H.  Nicolas,  74. 
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1837.       whether  the  child  was  Thecar's  or  Duncomb^Sj  it  was 
alleged,  but   not  proved,   that,  though  Thecar  had 
been  within  the  four  seas,  he  was  not  capable  of  pro- 
creation for  six  months  before  his  death,  but  it  was 
adjudged  that  no  averment  could   be  received  that 
Thecar  did  not  cohabit  with  his  wife  so  as  to  be  the 
father  of  the  child.     And  Lord  Coke,  in  his  First  In- 
stitute, written  about  that  time,  says,  ^^  By  the  cooi- 
mon  law,  if  the  husband   be  within  the  four  seas,  if 
the  wife  hath  issue,  no  proof  is  to  be  admitted  to 
prove  the  child  a  bastard  unless  the  husband  hath  an 
apparent  impossibility  of  procreation  (w)."  In  Viscount 
Purbeck's  case,  all  the  circumstances  of  which  are  col- 
lected in  Sir  H.  Nicolas' s  book,  p.  90,  Sir  William  JaneSj 
Attorney-General  is  there  (p.  11 4),  and  also  in  Le Mar- 
chant*  s  Gardner  Peerage  case,  pp.  421, 422,  reported  to 
have  said,  ^^  Without  question  the  wife's  son  is  the  hus- 
band's son,  if  the  husband  were  intra  quatuor  mariaf 
and  Lord  Nottinghaniy  then  Lord  Chancellor^  said, 
*    '^  It  is  admitted  that  the  figither  is  legally  the  son  of 
the  grandfather,  if  he  can  prove  himself  the  son  of  the 
grandmother.     The  grandchild,  after  fifty  or  sixfr^ 
years  elapsed,  is  put  to  prove,  not  that  his  father  was 
lawfully  begotten,  (every  one  sees  the  danger  of  that,) 
but,  which  is  all  one  in  consequence,  that  his  father 
was  begotten  of  his  grandmother.  This  ought  not  to  be 
endured,  for  Jiliatio  non  potest  probari,  nee  debet  (z)." 
There  are  several  cases  on  settlements  of  paupers 
bearing  on  this  subject.     In  Rex  v.  Atbertson  (y),  it 
was  held  that  a  child  begotten  and  bom  of  a  feme 
covert,  while  her  husband  was  beyond  the  four  seas, 
is  a  bastard.     But  if  the  husband  was  not  ultra  marej 
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(u)  First  Inst.  244';  see  also  l23^  and  the  notes,  and  373*. 

(x)  Sir  H.  Nicolas,  116-7. 

(^)  1  Ld.  Raym.  123;  8.  C  2  Salk.  483. 
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during  the  whole  time  of  his  wife's  going  with  child,        1857. 
the  child  was  held  legitimate :  Regina  v.  Murray  (z). 
In  St.  George  v.  St.  Margaret  (a),  it  was  laid  down 
that  '^  a  child  begotten  after  divorce  a  mensa  et  thoro^ 
was  bastard,  for  due  obedience  to  the  sentence  was  to 
be  presumed,  unless  the  contrary  were  shown.     But 
if  haron  andfeme^  without  sentence,  parted  and  lived 
separate,  the  children  begotten  during  that  separation 
should  be  held   legitimate,  until  the  contrary  was 
proved,  for  in  such  case  access  was  to  be  presumed ; 
but  if  a  special  verdict  should  find  that  there  was  no 
access,  then  the  children  were  baJstards ;  and  so  was 
the  opinion  of  Lord  Hahy  in  the  case  of  Dickens  v. 
dolUns"     Of  this  last  case  there  is  no  report,  except 
what  is  found  in  the  reference  to  it  by  the  Judges  in 
the  Appendix  to  Mr.  Le  Marchanfs  Gardner  Peen^e 
case,  and  in  Sir  H.  Nicolas'  book,  under  the  title  of 
Hospell  V.  Collins.     In  St.  Andrew  v.  St.  Bride  (b), 
the  wife's  children  were  declared  to  be  bastards,  be- 
cause non-access  by  the  husband  was  found  as  a  fact ; 
and  in  Pendret  v.  Pendrel  (c),  an  issue  from  Chancery, 
the  Court  and  counsel  agreed  that  the  old  doctrine  of 
the  husband  being  within  the  four  seas  was  not  to 
take  place,  but  the  jury  were  left  to  consider  the 
point  of  access,  and,  no   access   being  proved,   the 
jury  found  against  the  legitimacy  of  the  party.     In 
that  case,  also,  the  defendant  was  allowed  to  prove 
that  the  mother  of  the  party  was  a  woman  of  ill  ^me, 
but  her  declarations  were  not  allowed  in  evidence  to 
bastardize  the  child. 

In  a  subsequent  case,  Lomax  v.  Holmeden  ((/),  evi- 
dence having  been  given  of  the  husband's  being  fre- 

(z)  1  Salk.  \12.  (c)  Strange,  925. 

{a)  Id.  123. 

\b)  Strange  51,  and  Lc  Mar-  (d)  Id.  940. 

chant's  Appx.  357. 
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1837.  quently  in  London,  where  the  wife  resided,  access  was 
Morris  presumed ;  and  then  to  rebut  the  presumption  of  the 
child's  legitimacy,  evidence  was  admitted  of  the  hus- 
band's inability  to  beget  a  child,  by  reason  of  a  bad 
habit  of  body ;  but  that  evidence,  amounting  only  to 
an  improbability,  was  not  sufficient.  In  the  case  of 
Goodright  v.  Saul  (e),  it  was  held  for  the  first  time, 
that  the  child  of  a  married  woman,  begotten  and  bom 
while  her  husband  was  within  the  country,  may  be 
proved  a  bastard  by  other  evidenge  than  that  of  the 
husband's  non-access.  That  was  a  decision,  granting 
a  new  trial,  by  the  same  Judge  who,  on  the  first  trial, 
ruled  that,  in  order  to  hold  a  child  illegitimate,  the 
husband  being  within  the  realm,  proof  of  non-access 
was  indispensable.  In  The  King  v.  Luffe  (/),  it  was 
held  that  non-access  of  the  husband  during  the  whole 
period  of  the  wife's  pregnancy  need  not  be  proved ;  it 
was  enough  if  the  whole  circumstances  of  the  case 
showed  a  natural  impossibility  that  the  husband 
could  be  the  father.  There  was  a  case,  Boughion  v* 
Boughtouj  decided  in  1807,  not  reported,  but  re- 
ferred to  by  Lord  Erskine  in  the  Banbury  Peerage 
case,  in  which  probability  of  non-access  was  not  ad- 
mitted by  Lord  Elknborough  to  have  any  effect; 
nothing  short  of  impossibility  of  access  of  husband 
was  admitted  to  show  that  sexual  intercourse  did  not 
take  place  between  him  and  his  wife,  so  as  that  he 
could  not  be  the  father  of  her  child.  And  in  a  case 
of  Smyth  V.  Chamberlayne^  which  occurred  about  the 
same  time  in  the  Ecclesiastical  Court,  and  is  reported 
by  Mr.  Le  Marchant  in  the  Appendix  to  the  Gardner 
Peerage  case,  it  was  laid  down  by  Sir  IV.  fVynne^  that 
if  you  prove  opportunity  of  access  between  husband 

(f)  4  T.  Ilcp.  3jG.  ( /•;  8  East,  193. 
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and  wife  at  such  time  as  would  correspond  with  the  1837. 
birth  of  her  child,  that  child  must  be  legitimate. 
That  doctrine  agrees  with  what  Lord  Ellenborough 
and  the  other  Judges  of  the  Court  of  King's  Bench 
said  in  the  King  v.  Laffe.  The  case  of  the  Banbury 
Peerage  claim  followed  next  in  order  of  time. 

The  resolution  of  the  Judges,  in  answer  to  the  third 
question,  may  have  some  application  to  this  case. 
There  is  here  proof  of  access  between  the  husband 
and  wife — implying  generating  access.  There  was  no 
sach  proof  in  the  case  of  Lord  Banbury.  The  subse- 
quent case  of  Routledge  v.  Carruthers  (g)  in  this 
House  is  similar,  in  many  of  its  circumstances,  to 
this  case.  The  husband  having  cohabited  with  his 
wife  for  ten  years  without  having  any  child  by  her, 
left  her  in  the  beginning  of  August  1740,  and  she 
was  not  then  with  child.  He  returned  after  some 
months,  when  he  found  her  with  child,  and  brought 
an  action  of  divorce  against  her :  she  was  delivered 
of  a  daughter  on  the  28th  of  May  1741.  The  decree 
in  the  suit  for  divorce  was  not  pronounced  for  six 
m<aiths  afterwards.  The  Judges  in  Scotland  held 
that  the  daughter  was  the  legitimate  child  of  the 
husband,  and  that  decision  was  affirmed  in  this 
House  (A).  [Lord  Brougham :  It  appears  from  Mr. 
Daw's  report,  that  the  husband  and  wife  were  cohabit- 
ing at  a  time  corresponding  with  the  birth  of  the  child 
in  the  ordinary  course,  August  1740,  the  child  being 
bom  in  May  1741].  The  arguments  of  the  Scotch 
Judges,  and  also  of  Lord  Eldon  in  this  House,  would 
go  to  establish  the  child's  legitimacy,  even  if  a  longer 
time  had  elapsed  from  the  husband's  departure  till 

{g)  4  Dow.  392.  Qi)  Id.  p.  403. 
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18S7.       the  birth  of  the  child.      The  next  case  is  Head  v. 
MoR&M      HecLd  {i)j  which  is  still  more  like   this  case  than 
'^  Routledge  v.  Carruthers^  both  in  facts  and  in  law.    It 

is  there  decided,  that  where  opportunity  of  personal 
access  between  husband  and  wife  is  established  (as  it  is 
in  the  case  now  before  the  House),  sexual  intercouise 
is  to  be  presumed,  and  the  presumption  must  stand 
until  rebutted  by  clear  and  satisfactory  eridence. 
The  facts  stated  in  the  report  of  the  case  of  Clarke  v. 
Maynard  (k)  were  too  scanty  for  drawing  any  conclu- 
sion from  the  judgment.  The  next  case  is  JBury  v. 
Philpott  (J),  in  which  it  is  held  that  where  there  is 
an  opportunity  of  sexual  intercourse  between  husband 
and  wife  at  a  time  which  would  correspond  with  the 
birth  of  an  after-bom  child,  even  though  the  wife  is 
living  in  adultery,  the  Court  will  declare  the  legiti- 
macy of  the  child.  The  last  case  on  this  subject  is 
Cope  V.  Cope  (?n),  which,  in  many  of  its  circum- 
stances, resembles  the  present  case.  That  part  of  the 
learned  Judge's  observations  to  the  jury,  referring  to 
the  judgment  now  under  appeal,  ought  not  for  that 
reason  to  be  held  entitled  to  any  weight.  The  wife  in 
that  case  had  been  living  in  adultery,  the  child  was 
concealed  from  the  husband,  and  was  baptized  as 
illegitimate ;  but  it  was  not  on  those  grounds  that  the 
case  was  put  to  the  jury,  or  that  they  found  a  verdict 
against  the  legitimacy  of  the  party,  but  becauise  it 
was  shown  that  the  husband  could  not  have  had 
sexual  intercourse  with  the  mother.  Cape  ¥•  Cepe 
therefore  follows  the  current  of  cases  in  which  it  w» 
held,  that  where  a  husband  has  had  an  opportuni^ 

(t)  1  Sim.  &  Stu.    150 ;  and         (/)  2  Myl.  k  K.  349. 
Turn.  &  11. 138.  (m)  i  Moo.  &  Rob.  2^. 

(k)  6  Madd.  344. 
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of  access  to  his  wife  at  a  period  which  admits  of  his  j837. 
having  begotten  the  child  bom  of  her,  he  is  pre-  ^^ 
sumed  to  have  done  so.  The  opportunity  of  sexual  ^  v. 
intercourse  between  the  mother  of  the  Appellant  and 
her  husband  were  in  this  case  so  clearly  proved,  as  to 
raise,  independently  of  the  legal  presumption,  the 
strongest  moral  presumption  that  sexual  intercourse 
did  take  place  between  them  at  the  time  when  the 
husband,  by  such  intercourse,  could,  by  the  law  of 
nature,  be  the  father  of  the  Appellant;  and  under 
such  circumstances,  to  allow  the  fact  of  the  mother 
having  lived  at  the  time  in  a  state  of  adultery  with 
another  person,  and  of  her  having  concealed  the  birth 
of  the  Appellant  from  her  husband,  and  of  the  adul- 
terer having  recognised  the  Appellant  as  his  child, 
which  were  the  facts  on  which  the  Respondents 
mainly  relied,  to  have  the  effect  of  proof,  that  no 
such  sexual  intercourse  did  take  place  between  the 
mother  of  the  Appellant  and  her  husband,  or  to  enter 
into  any  balance  of  probabilities  as  to  whether  the 
husband  or  the  adulterer  was  the  father  of  the  Appel- 
lant, would  be  contrary  to  the  acknowledged  prin- 
ciples of  law,  and  would  lead  to  the  most  inconve- 
nient and  dangerous  consequences. 

The  Attametf'General  and  Mr.  Temple,  for  the 
Respondents : — ^The  first  matter  to  be  inquired  into  is 
the  law  on  this  subject ;  and  the  second  is,  whether 
diat  law  is  applicable  to  the  facts  of  this  case  ?  If  the 
^fuestion  had  been  left  on  the  reason  annexed  to  the 
Appellant's  case,  taken  from  the  resolution  in  the 
JBanhury  Peerage  case,  there  would  be  no  difficulty 
in  coming  to  a  decision  ;  but  the  Appellant's  counsel 
have,  at  the  bar,  withdrawn  that  reason,  and  now  say, 
that  if  there  was  a  physical  possibility  of  sexual  inter- 
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1837.  course  between  the  husband  and  wife  within  such 
Morris  ^^^^  ^  ^hat  the  Appellant  could  be  the  ofi&pring  of 
that  intercourse,  your  Lordships  must  presume  his 
legitimacy.  Admitting  that  there  was  a  possibili^ 
of  sexual  intercourse,  we  submit  that  the  presumption 
that  such  intercourse  took  place  may  be  repelled  by 
evidence  of  facts,  which  induce  a  contrary  presump- 
tion ;  such  as  the  continued  separation  of  the  husband 
and  wife,  her  uninterrupted  adultery  with  a  paramour 
in  her  house,  their  concealment  of  the  child,  tiie 
adulterer's  taking  him  away  to  the  house  of  his  own 
parents,  baptizing  him  as  base-bom,  and  treating  him 
as  his  own  child,  and  by  his  will  leaving  him  all  the 
property  he  had,  away  from  his  own  fether  and  mother, 
who  were  in  distress.  Were  all  these  proved  or  admitted 
facts  to  be  put  out  of  consideration  on  the  decision  of 
this  case  ?  LfOrd  and  Lady  Banbury  lived  in  the  same 
house  for  several  years,  during  which  one  or  both  of 
her  children  were  begotten ;  yet  the  presumption  of 
sexual  intercourse  between  them  was  rebutted  by  a 
series  of  facts ;  not  because  he  was  eighty  years  of  age^ 
for  many  persons  of  that  and  greater  age  have  been 
deemed  capable  of  procreation ;  not  because  there  was 
not  a  possibility  of  access,  but  for  the  various  cogent 
reasons  stated  at  large  in  the  speeches  delivered  in  this 
House  in  the  case  by  Lords  Rcdesdaley  EUenhorough^vsA 
Eldon^  whose  arguments  it  would  be  presumptuous  in 
us  to  try  to  support.  There  was  not  one  case  among  the 
whole  series  stated  in  Sir  Harris  Nicholas's  book,  from 
Foxcroft's,  in  the  time  of  Edward  1,  to  Bury  v.  Phil- 
pott,  in  the  year  1 834,  that  did  not  support  the  Banbury 
Peerage  case.  Cope  v.  Cope,  the  last  case  of  all,  and 
not  in  that  book,  was  decided  on  the  same  principle. 
The  Banbury  case  was  never  doubted  until  some  slight 
was  cast  on  it  by  the  learned  Judges  Vaughan  and 
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Gaselee,  on  the  trials  of  this  case,  putting  it  to  the  J837. 
jury  whether  there  were  opportunities  of  sexual  in- 
tercourse. All  the  cases  decided  in  the  courts,  either 
at  equity  or  at  law,  since  the  Banbury  Peerage  case, 
were  decided  in  conformity  with  that  case,  as  Routledge 
V.  CarrutherSf  in  Scotland,  and  in  this  House ;  Head 
V.  Heady  before  the  Vice-Chancellor,  and  on  appeal 
before  the  Lord  Chancellor;  Bury  v.  Pkilpott,  Clarke  v. 
Maynardy  and  Cope  v.  Cope;  and  from  Sir  H  Nico/as's 
view  of  them  this  Appellant  can  draw  no  aid.  The 
likeness  of  the  Appellant  to  Austin  was  a  feature  pe- 
culiar to  this  case,  and  upon  that  point  the  most  acute 
judges  have  founded  powerful  arguments.  In  Bay 
V.  Bay  (j))f  Mr.  Justice  Heath  said  that  Lord  Mans- 
afield  thought  that  a  family  likeness  was  a  material 
proof  that  a  child  was  the  genuine  offspring  of  the 
parents  from  whom  he  claimed,  referring  to  the  fol- 
lowing observations  of  Lord  Mansfield  in  the  Bouglas 
cause  in  this  House :  "  I  have  always  considered  like- 
ness as  an  argument  of  a  child's  being  the  son  of  a 
parent,  and  the  rather  as  the  distinction  is  more 
discernible  in  the  human  species  than  other  animals; 
a  man  may  survey  10,000  people  before  he  sees  two 
faces  perfectly  alike;  and  in  an  army  of  100,000 
men,  every  one  may  be  known  from  another.  If 
there  should  be  a  likeness  of  feature  there  may  be 
discriminancy  of  voice,  a  difference  in  the  gesture, 
the  smile,  and  various  other  characters,  whereas  a 
family  likeness  runs  generally  through  all  these ;  for 
in  everything  there  is  a  resemblance,  as  of  features, 
size,  attitude,  and  action/' 

The  Lord  Chancellor :— My  Lords,  in    this   case 
there  are  two  questions,  very  different  certainly  in 

{p)  Sir  H.  Nicolas'  Treat.  140  n. 
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1837.  their  nature,  and  leading  to  very  different  conse- 
mTbris  q^^^ce8,  according  to  the  opinion  your  Lordships  may 
V.  form  upon  them :  the  one  affecting  the  interests  of  the 
parties,  and  the  other  a  legal  question  of  greater  im» 
portance  in  point  of  law.  My  Lords,  I  understood 
the  argument  of  the  Appellant,  (but  it  is  a  question 
which  probably  your  Lordships  will  take  time  to  con- 
sider before  you  come  to  a  final  decision  upon  it,)  to 
be,  that,  under  the  circumstances  which  are  admitted 
on  both  sides  to  have  passed  between  the  husband 
and  the  wife  at  the  time  when  the  child  was  begotten, 
it  is  not  lawful  to  look  at  the  subsequent  conduct 
of  the  parties,  in  order  to  repel  the  presumption 
which  those  circumstances  raise  of  sexual  inter- 
course having  taken  place ;  and  it  is  contended  that 
that  point  is  not  decided  in  the  Banbury  Peerage 
case,  and  that  it  is  contrary  to  the  principle  of  all 
the  cases  on  the  subject.  My  Lords,  a  question  of  so 
much  importance  undoubtedly  requires  an  investiga- 
tion of  the  authorities  which  have  been  brought  be- 
fore you,  before  your  Lordships  come  to  a  final  deci- 
sion upon  it :  and  it  is  the  more  necessary  to  take 
time  before  your  Lordships  come  to  a  final  decision 
upon  it,  because,  from  the  discussion  at  the  bar,  it  is 
obvious  that  the  use  of  one  particular  word  may  lead 
to  doubt  in  future  cases.  The  other  question  is  a 
question  immediately  affecting  the  interests  of  the 
parties,  but  not  one  of  any  general  importance  in 
point  of  principle,  namely,  (if  your  Lordships  be 
of  opinion  that  you  are  at  liberty  to  look  to  the  sab- 
sequent  conduct  of  the  parties,  in  order  to  rebut  what 
the  counsel  for  the  Appellant  contend  to  be  the  irre- 
sistible conclusion  of  law,)  whether  the  circumstances 
in  evidence  are  sufficient  to  counterbalance  that  l^al 
presumption,  and  to  lead  your  Lordships  to  a  conclu- 
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sion  inconsistent  with  that  which  would  otherwise  be       1837. 
the  conclusion  of  law.     That  also  requires  investiea^      tT' 

AlORRIS 

tion  of  the  evidence,  and  if  your   Lordships  think         v. 
that  Tuesday  next  will  allow  sufficient  time  to  inquire 
into  those  points,  I  think  your  Lordships  wiU  be  in  a 
situation  that  day  to  dispose  of  this  case. 

[Adjourned  accordingly. 


Davibs. 


The  Lard  Chancellor : — My  Lords,  the  case  to  Dec.  12. 
which  I  am  about  to  call  your  Lordships'  attention, 
has  naturally  excited  great  interest  from  the  length 
of  litigation  which  has  attended  it,  and  from  the 
various  results  which  have  followed  the  trials  which 
have  been  directed  to  take  place.  It  also  has  assumed 
considerable  importance  from  the  propositions  which 
have  been  argued  at  your  Lordships'  bar,  involving 
questions  which  affect  the  community  at  large  on  a 
subject  most  interesting  to  the  various  questions  that 
may  arise  in  the  distribution  of  property. 

My  Lords,  it  is  obviously  necessary  to  consider  this 
case  in  many  points  of  view  totally  distinct  from  one 
another ;  and  one  question  is  with  respect  to  the  way 
in  which  the  law  is  to  apply  to  the  facts  of  the  case. 
Having  ascertained  what  the  rule  of  law  ought  to  be, 
the  next  question  is  how  far  the  facts  bring  the  case 
within  that  rule  of  law. 

My  Lords,  the  Appellant's  proposition  of  law  is, 
that  when  there  is  evidence  showing  the  husband  and 
wife  to  have  been  in  such  a  situation  together  as  that 
sexual  intercourse  might  have  taken  place,  the  pre- 
sumption of  law  that  it  took  place  is  not  to  be  rebut- 
ted by  circumstantial  evidence,  such  as  evidence  of 
subsequent  conduct.     It  is,  however,  admitted  that 
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J  837.^  such  inference  may  be  met,  and,  if  the  circumstances 
be  strong  enough,  repelled  by  evidence  diminishing 
the  probability  or  showing  the  improbability  that  such 
intercourse  did  in  fact  take  place  upon  the  occasion, 
such  as  the  shortness  of  the  time  the  parties  were 
together,  the  purpose  for  which  they  met,  and  the  cir- 
cumstances of  the  place  in  which  they  were ;  that  is, 
by  evidence  not  going  directly  to  negative  the  fact  of 
sexual  intercourse,  but  by  circumstantial  evidence 
negativing  the  presumption  of  such  interviews  having 
been  used  for  the  purpose  of  sexual  intercourse,  by 
raising  from  the  facts  proved  a  still  stronger  pre- 
sumption that  no  sexual  intercourse  did  in  £sict  take 
place.  But  it  is  contended  that  such  circumstantial 
evidence  must  be  confined  to  the  particular  circum- 
stances of  such  meetings. 

Now  the  point  in  issue  is,  whether  the  husband  and 
wife,  on  the  occasions  referred  to,  had  sexual  inter- 
course, that  is,  whether  they  committed  a  certain  act, 
and  it  has  not  been  explained  why,  if  circumstantial 
evidence  be  received  to  prove  or  disprove  the  act  of 
one  party,  such  circumstantial  evidence  is  to  be  con- 
fined to  the  particular  period  of  the  imputed  act,  and 
why  the  subsequent  acts  and  conduct  of  the  parties 
are  not  to  be  looked  at  and  considered,  for  the  pur- 
pose of  establishing  or  repelling  the  presumption  of 
the  act  in  question  having  taken  place. 

If  after  the  birth  of  a  child  whose  legitimacy  is 
questioned,  the  husband  and  wife  had  acknowledged 
the  child  as  legitimate,  such  recognition  would,  be- 
yond all  doubt,  be  received  as  strong  evidence  of  the 
legitimacy ;  but  if  so,  evidence  of  their  having  repu- 
diated the  child  as  illegitimate  must  be  receivable  to 
disprove  the  legitimacy.  The  argument  of  the  Ap- 
pellant is  put  thus :  If  sexual  intercourse  be  proved, 
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no  evidence  will  be  permitted  to  prove  the  child  ille-  >b37. 
gitimate,  and  proving  the  husband  and  wife  to  have  Morkis 
been  in  situations  in  which  sexual  intercourse  might 
liave  taken  place,  is  proof  of  sexual  intercourse.  And 
as  no  distinct  proof  of  actual  sexual  intercourse  is 
required  or  capable  of  being  given,  therefore  no  evi- 
dence can  be  received  to  prove  the  child  illegitimate. 
This  argument  appears  to  me  to  rest  entirely  upon 
confounding  two  things,  which  are  perfectly  distinct, 
viz.,  the  proof  or  conclusion  of  sexual  intercourse 
having  taken  place,  with  the  evidence  by  which  such  a 
conclusion  is  to  be  established.  If  sexual  intercourse 
be  proved,  that  is,  if  the  jury  or  the  Judge  trying  the 
question  of  fact  be  satisfied  that  sexual  intercourse 
took  place  between  the  husband  and  wife  at  the  time 
of  the  child  being  conceived,  the  law  will  not  permit 
an  inquiry  whether  the  husband  or  some  other  man 
was  more  likely  to  be  the  father  of  the  child ;  and 
some  facts  are  so  strong  as  to  afford  irresistible  evi- 
dence of  sexual  intercourse  having  taken  place,  such 
as  the  husband  and  wife  sleeping  together,  there 
being  no  natural  impediment  to  sexual  intercourse ; 
but  in  the  absence  of  such  irresistible  evidence,  the 
feet  of  sexual  intercourse  must  be  tried  like  every 
other  fact  to  which  no  direct  evidence  is  applicable. 
Proof  that  the  husband  and  wife  were  living  in  the 
same  town,  and  so  had  opportunities  of  meeting,  and 
therefore  of  sexual  intercourse,  would,  in  the  absence 
of  any  proof  raising  a  presumption  to  the  contrary, 
be  sufficient  to  establish  the  legitimacy  of  a  child  born 
of  the  wife.  Proof  that  they  had  been  in  the  same 
room  or  in  the  same  house  together,  would  be  much 
stronger  evidence  of  the  fact,  the  strength  of  which, 
however,  would  vary  with  the  circumstances ;  and  as 
neither  would  be  direct  proof  of  sexual  intercourse, 

VOL.  V.  8 
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1837^  but  of  facts  from  which,  taken  by  themselves,  sexual 
intercourse  would  be  inferred,  such  inference  must, 
as  in  all  other  cases,  be  capal)le  of  being  repelled 
by  the  proof  of  facts  tending  to  raise  a  contrary 
inference. 

The  argument  for  the  appellant  assumes  as  a  rule  of 
law,  that  no  evidence  is  admissible  to  disprove  sexual 
intercourse  having  taken  place,  where  the  opportunity 
is  proved  to  have  existed,  the  husband  and  wife  being 
proved  to  have  been  within  the  same  house.  This  is 
very  like  attempting  to  establish  a  doctrine  of  intra 
quatuor  muros^  instead  of  the  exploded  doctrine  df 
qvLatuor  maria.  But  it  is  admitted  that  the  parties 
may  be  followed  within  these  four  walls,  and  the  fact 
of  sexual  intercourse  not  only  disproved  by  direct 
testimony,  but  by  circumstantial  evidence  raising  a 
strong  presumption  against  the  fact.  If  so,  the  prin- 
ciple does  not  stand  on  any  positive  rule  of  law,  bat 
upon  evidence  of  the  fact  as  to  which  the  ordinaiy 
rules  of  evidence  must  be  applied. 

Such  would  appear  to  be  the  obvious  and  common 
sense  state  of  the  question,  as  the  law  is  now  under- 
stood, and  such  appears  to  be  the  result  of  all  the  autho- 
rities since  the  Banbury  Peerage  case ;  for,  although 
some  Judges  since  that  time  have  used  expresaons 
not  quite  reconcileable  with  the  true  principles  of  that 
The  doctrines  casc,  and  of  the  Opinions  of  the  Judges  given  upon  it, 

th**jBdXfv    ^  ^^  ^^*  ^"^  *^^*  ^°y  Judge  has  ever  expressed  any 
Peerage  case,  opinion  that  the  law  had  not  been  correctly  laid  down 

approved  of,    ^^  ^^^  ^asc,  or  manifested  any  intention  of  acting  on 

and  held  appii-  ^jy  principle   inconsistent  with   the   doctrine  there 

case.  propounded.     Approving  as  I   do  of  that  doctrine^ 

and  feeling  strongly  the  great  evil  that  would  arise 

from  questioning  rules  so  solemnly  propounded,  and 

which  have  now  for  many  years  been  considered  as 
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the  established  and  acknowledged  law  upon  the  sub-       '837. 

ject,  I  shall  confine  my  inquiries  to  the  principles  Morris 

laid  down  in  that  case,  and  acted  upon  in  subsequent  j^  ^-^ 


My  Lords,  it  is  very  material  before  I  observe  upon 
the  particular  doctrine  as  found  in  the  opinions  of  the 
Judges,  and  laid  down  by  the  Noble  Lords  who  gave 
their  opinions  in  the  Banbury  Peerage  case,  that  I  should 
call  your  Lordships'  attention  to  the  position  in  which 
the  fiacts  of  that  case  stood.  I  lay  entirely  out  of  the 
question  all  the  evidence  given  by  witnesses  who  were 
not  believed,  and  on  whose  evidence  therefore  this  House 
did  not  proceed,  proving  undoubtedly,  if  believed,  not 
only  that  Lord  and  Lady  Banbury  were  living  together 
without  any  separation  in  fact  or  law,  but  that  they 
were  actually  in  the  habit  of  sleeping  together.  Those 
witnesses  were  not  believed,  and  your  Lordships  may 
assume,  that  the  judgment  of  this  House  was  not  at 
all  affected  by  what  was  deposed  to  by  those  witnesses. 
Some  &cts,  however,  were  in  evidence,  which  were 
beyond  all  doubt  established,  because  they  rested  on 
records  and  evidence,  with  respect  to  the  authority  of 
which  no  doubt  existed.  There  being  two  children, 
one  bom  in  1627,  and  the  other  bom  in  January 
1630 — corresponding  with  January  1631,  according 
to  the  present  calculation  of  time, — evidence  was 
given  of  a  deed  executed  in  the  year  1629,  in  which 
Lord  Banbury  makes  a  provision  for  his  wife,  describ- 
ing Lady  Banbury  as  ^^  his  good  and  loving  wife" ; 
and  in  the  year  1630,  he  gave  the  residue  of  his  pro- 
perty to  his  wife,  and  appointed  her  his  sole  executrix. 
Perhaps  not  very  much  is  to  be  inferred  from  these 
two  documents,  for  the  recital  in  a  deed,  and  the  pro- 
vision in  a  will,  are  not  so  inconsistent  with  the  fact  of 
the  husband  and  wife  living  in  a  state  which  would 
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1^37.  negative  the  husband  being  the  father  of  the  child,  as 
to  countervail  that  fact.  But  what  I  wish  to  call  your 
Lordships'  attention  to  is,  the  absence  of  all  proof 
to  the  contrary.  There  was  the  fact  of  a  husband  and 
wife,  as  to  whom  there  was  no  proof  of  any  thing  to 
the  contrary  of  their  living  together  as  such — as  fer 
as  the  evidence  went  the  proof  was  the  other  way; 
there  was  that  dealing  with  regard  to  the  property,  and 
the  provision  in  the  will,  from  which  it  would  be  in- 
ferred, without  evidence  to  the  contrary,  that  they 
were  living  together  in  the  ordinary  situation  of  hus* 
band  and  wife,  and  then  the  law  would  assume, — 
there  being  no  evidence  to  shake  it, — tlie  necessary 
conclusion  of  law. 

My  Lords,  in  addition  to  these  facts,  it  appears 
that  on  three  several  occasions  of  fines  being  levied 
m  January  1630,  November  1631,  and  June  163i, 
they  appeared  together  in  public  for  the  purpose  of 
levying  those  fines.  In  addressing  the  House  as  to 
the  facts,  the  Noble  Lords  who  had  to  decide  the 
Banbury  Peerage,  had  to  deal  with  a  case  in  which 
there  was  no  evidence  raising  any  presumption— so 
far  at  least  as  the  evidence  to  which  I  have  alluded 
goes— not  only  no  evidence  of  separation,  but  no  evi- 
dence  from  which  it  could  be  inferred  that  there  was 
any  thing  in  the  relative  situation  of  Lord  and  Lady 
Banbury  different  from  the  ordinary  situation  of  fans* 
band  and  wife.  On  the  other  hand,  however,  there 
were  facts  which  this  House  considered  as  raising 
a  presumption  so  irresistible  that  the  child  bom  was 
not  the  child  of  Lord  Banbury ,  that  they  came  to  Ae 
resolution  that  they  were  not  only  justified,  but  bound 
to  report  to  the  Crown  that  the  child  in  question  was 
not  the  child  of  Lord  Banbury ;  there  were  circum- 
stances arising  from  the  conduct  of  the  parties,  and 
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the  mode  in  which  the  child  had  been  treated,  and  ig^7^ 
various  other  circumstances,  which  it  is  not  now 
necessary  to  detail ;  for  we  are  not  now  considering 
whether  the  conclusion  to  which  the  House  came  in 
the  Banbury  Peerage  case  was  correct  or  not,  but 
what  were  the  principles  upon  which  the  House  pro- 
ceeded in  that  case.  Sir  Samuel  RomUhfy  who  was  then 
the  advocate  at  the  bar  in  favour  of  the  claim,  did  not 
put  the  rule  of  law  in  the  way  in  which  it  has  been 
put  on  behalf  of  the  Appellant  in  the  present  case 
Sir  Samuel  RomUlyj  after  stating  how  the  facts  of  the 
case  stood,  did  not  contend  that  the  evidence  could 
not  be  met  by  circumstantial  evidence ;  but  he  used 
the  expressions,  "  If  the  reputation  had  existed  that 
Nicolas  was  not  the  son  of  Lord  Banbury ^  the  law 
officers  of  the  Crown  were  bound  to  have  brought  it 
forward;  they  ought  to  have  proved  such  reputa- 
tion (y)-"  Lord  ErskinCj  who  took  the  strongest  part  in 
favour  of  the  claimant  in  1811,  moved  that  the  claim 
might  be  admitted.  Upon  his  motion  Lord  Ellen- 
borough  expressed  himself  thus :  "  There  is  no  doubt 
that  the  presumption  of  the  legitimacy  of  a  child,  the 
husband  and  wife  having  access,  may  be  rebutted.'* 
Now  it  is  very  true,  that  in  all  these  cases  much  con- 
fusion arises  from  the  various  senses  in  which  the 
word  "access"  is  used.  It  is  quite  clear  that  Lord 
EUenborough  there  did  not  mean  to  use  the  word 
**  access*'  in  the  sense  of  sexual  intercourse,  but  access 
affording  opportunities  of  communicating  together, 
opportunities  of  sexual  intercourse,  but  not  actual 
sexual  intercourse ;  because  it  is  not  disputed  that  the 
fact  of  sexual  intercourse  being  established,  no  ques- 
tion could  be  raised  as  to  the  legitimacy  of  a  child 

(q)  Le  Marchant*8  Gardner  case,  App.  425,  and  Sir  H.  Nicholas* 
Treat.  449. 
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1837.  bom  within  the  proper  time.  Lord  Medesdale  esys^ 
"The  presumption  of  the  birth  of  a  child  in  wedlock 
may  be  rebutted  both  by  direct  and  presumptive  evi- 
dence ;  first,  by  direct,  as  impotency  and  non-access, 
that  is,  impossibility  of  access ;  secondly,  by  all  those 
circumstances  which  may  have  the  effect  of  raising  a 
presumption  that  the  child  is  not  the  issue  of  the 
husband." 

My  Lords,  nothing  was  done  upon  that  motion  of 
Lord  ErsJdne  in  1811.  In  the  year  1813,  the  motion 
was  again  made,  and  my  Lord  Redesdale  then  ex- 
pressed himself  thus:  "  In  the  case  of  a  husband  and 
wife  living  in  such  habits  of  intercourse  as  that  the 
husband  may  be  the  father  of  the  child,  as  the  fact 
that  the  child  is  the  child  of  A,  is  only  presumption ; 
it  may  be  rebutted  by  circumstances,  and  the  ccm- 
clusion  must  be  drawn  from  all  the  circumstances 
taken  together."  On  the  same  occasion  Lord  EUm- 
borough  thus  expressed  himself:  "The  presumption  in 
favour  of  legitimacy  is  sometimes  strong,  ofl;en  weak, 
but  being  only  presumption,  and  not  a  rule  of  law,  it 
is  liable  to  be  repelled  by  circumstances  leading  to  a 
contrary  presumption,  &c.  Physical  impossibility 
would  be  conclusive.  Why  is  moral  impossibility  to 
be  rejected  ?"  Lord  Erskine  upon  the  same  occasion 
said,  "  The  presumption  of  the  legitimacy  of  a  child, 
bom  in  wedlock,  can  only  be  repelled  by  proof  of  the 
impossibility  of  the  husband  being  the  father,  and  this 
impossibility  must  arise  from  physical  inability,  or 
non-access."  Undoubtedly,  if  by  non-access.  Lord 
Erskine  meant  non-sexual  intercourse,  he  does  not 
lay  down,  in  that  passage  at  least,  any  rule  from  which 
any  conclusion  can  be  drawn,  for  that  would  be  con- 
sistent with  the  opinions  of  all  the  learned  Judges  and 
Lords  who  have  expressed  Hieir  opinions.     But  if  by 
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non-access,  he  meant  no  opportunities  of  access,  he  I8S7* 
undoubtedly  differs  from  the  other  learned  Lords.  He 
says,  indeed,  that  the  presumption  of  sexual  inter- 
course cannot  yield  to  evidence  of  its  being  improbable. 
That  dictum  undoubtedly  raises  a  proposition  which  is 
not  supported  by  the  other  opinions.  But  he  imme- 
diately afterwards  says,  "incompetency  is  only  pre- 
sumption ;  **  so  that  you  are  to  go  into  evidence  to 
render  the  fact  of  sexual  intercourse  more  or  less- 
credible,  incompetency  not  being  capable  of  po^tive 
and  direct  proof.  He  says,  the  fact  of  incompetency 
is  only  presumption,  arising  from  medical  opinions^ 
and  other  causes ;  therefore,  according  to  his  own 
opinion,  evidence  is  to  be  let  in,  as  to  the  Ssict  of 
competency  or  incompetency,  to  raise  a  presumption,, 
according  to  the  weight  given  to  such  evidence,  that 
the  child  was  the  child  of  the  husband  and  wife,  nega- 
tiving the  presumption  arising  from  medical  evidence 
of  the  incompetency,  which  can  hardly  ever  amount  to 
impossibility,  at  least  not  to  direct  proof  of  the  impos- 
sibility of  the  husband  being  the  father  of  that  child. 
On  that  occasion.  Lord  Eldon  states,  that  he  approves 
of  Lord  HaWs  doctrine  in  Hospell  v.  Collins,  that  the 
issue  for  the  jury  was  as  to  the  fact  of  access,  that  is^ 
sexual  intercourse,  and  not  access  of  another  sort, 
which  only  affords  a  ground  for  inferring  sexual  inter- 
course, which  maybe  rebutted  by  evidence.  He  then 
says,  "  The  question  is,  whether  Lord  and  Lady  Ban^ 
bury  had  sexual  intercourse  at  such  time  as  that,  in 
the  course  of  nature,  Nicholas  Knollys  could  have 
been  the  fruit  of  that  intercourse.  Of  this  there  can 
be  no  direct  evidence.  Circumstantial  evidence  must 
therefore  be  received,  and  amongst  other  evidence, 
that  of  the  conduct  of  the  supposed  parents  (r)/* 

(r)  These  passages,  cited  by  the  Lord  Chancellor  from  the 
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1837.  My  Lords,  in  his  protest  against  the  judgment  of 

^  j^  the  House,  Lord  Erskine  did  not  dispute  the  opinions 
V.  given  by  the  Judges  upon  the  first  and  second  ques* 
tions ;  and  he  assumed  the  fact,  that  Lord  and  Lady 
Banbury  were  living  [together;  he  admitted  that 
concealment  was  admissible  against  the  primary  pre* 
sumption  of  access,  but  not  against  the  ikct  of  actual 
access. 

Now,  my  Lords,  the  result  of  the  opinions  and 
the  grounds  upon   which  the   House  proceeded  in 
the  Banbury  Peerage  case,  appear  to  me  to  be  left 
in  no  manner  of  doubt.     There  were  facts,  which  un- 
doubtedly, if  taken  by  themselves,  would  have  been 
proof  of  the  legitimacy  of  the  child ;  there  was  the 
marriage,  the  absence  of  all  proof  of  impotency  from 
the  age  of  the  Earl ;  the  age  might  make  it  more  or 
less  probable,^but|there  was  no  evidence  to  show  that 
he  was  of  that  age  which  rendered  it  impossible  that 
he  should  be  the  father  of  the  child.     There  was  no 
natural  impediment  proved ;  there  was  the  absence  of 
all  evidence}  of  the  parties  living  together  otherwise 
than  as  husband  and  wife  ordinarily  live  together. 
But    then   the  question   was,   whether  the  husband 
and  wife  had  sexual  intercourse,  so  as  to  make  it 
possible  for  the  husband   to  be  the   father   of  the 
child.     The  circumstances  of  the  conduct  and  history 
of  the  transaction,  the  facts  which  attended  the  birth 
of  the  child,  the  mode  in  which  the  child  was  rec(^ 
nised  by  the  one  party,  and  never  brought  to  the  know- 
ledge of  the  other ;  the  conduct  of  those  who  alcme 
could  have  knowledge  of  the  fact,  whether  the  hus* 
band  was  the  father  of  the  child  or  not,   were  all 

speeches  of  Lords  Erskine,  Redesdale^  Ellenhorough^  and  EUom^  hi 
the  Banbury  Peerage  case,  are  not  in  the  exact  words  of  the  reports 
of  Mr.  Le  Marchaut  and  Sir  H.  Nicolas,  but  they  are  to  the  same 
import  and  effect  where  the  words  are  not  the  same* 
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considered  so  strong,  as  in  that  case  to  repel  the  legal  I857. 
presumption  of  the  child  bom  in  wedlock  of  the  wife  jl^ 
being  the  child  of  the  husband.     I  think  when  •  your  ». 

Lordships  come  to  consider  the  facts  of  this  case,  you 
will  not  hesitate  to  say,  that  that  was  the  legitimate 
inference  to  be  drawn  from  the  facts  in  the  Banbury 
Peerage  case.  There  can  be  no  question  whatever  of 
the  inference  to  be  drawn  from  the  facts  in  this  case. 
The  opinions  of  the  Judges,  if  they  did  not  apply 
directly  to  the  facts  of  this  case,  would  of  course  be  of 
infinite  value  as  the  unanimous  opinions  of  the  Judges 
of  England ;  undoubtedly  they  derive  much  greater 
weight  as  being  submitted  to  this  House,  and  so  fitted 
in  with  the  facts  of  the  case  as  to  be  adopted  by  the 
House  and  made  the  ground  of  its  decision.  The 
Judges  in  the  answer  to  the  first  question,  say, — 
I  give  this  as  the  result  of  the  opinion  they  delivered, 
— First,  that  when  husband  and  wife  having  oppor- 
tunities of  access,  the  presumption  of  legitimacy  may 
be  rebutted  by  circumstances  inducing  a  contrary 
presumption.  Secondly,  that  non-access,  or  non- 
generating  access,  may  be  proved  by  means  of  such 
legal  evidence  as  is  admissible  in  every  other  case  in 
which  it  is  necessary  to  prove  a  physical  fact.  Thirdly, 
that  afiter  proof  of  sexual  intercourse  evidence  will  not 
be  admitted  except  to  disprove  the  fact.  Fourthly, 
that  sexual  intercourse  is  presumed,  unless  met  by 
8uch  evidence  as  satisfies  those,  who  are  to  decide, 
that  it  did  not  take  place.  Then  in  terms  they 
state,  that  by  access  they  mean  sexual  intercourse, 
and  not  such  intercourse  as  is  understood  by  being 
in  the  same  place  or  in  the  same  house.  Now,  my 
I^rds,  all  these  answers  assume,  that  if  sexual  inter- 
course be  proved  at  the  proper  time,  the  legitimacy  of 
the  child  cannot  be  questioned,  and  that  .the  fact  of 
sexual  intercourse  may  be  tried  like  any  other  fiwjt. 
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1837.  They  do  not  assume  that  opportunities  of  sexual 
intercourse  are  conclusive  evidence  that  it  did  take 
place. 

My  Lords,  I  consider  the  Banbury  Peerage  case 
as  establishing  a  principle,  not  only  from  the  opinians 
of  the  Judges,  but  from  the  points  actually  decided, 
distinctly  negativing  the  presumption  argued  for  at 
the  bar, — namely,  that  where  the  evidence  proves  that 
the  husband  and  wife  had  opportunities  of  access,  from 
being  shown  to  have  been  in  the  same  house  or  place, 
no  evidence  from  the  conduct  of  the  parties,  that  is, 
no  circumstantial  evidence,  can  be  received  to  repel 
the  presumption  of  sexual  intercourse,  and  therefore 
of  the  legitimacy  of  the  child — because,  first,  in  thai 
case,  there  was  no  evidence  of  any  separation  or  quarrel 
between  Lord  and  Lady  Banbury^  and  the  presumpticm 
of  their  living  together  as  man  and  wife,  and  of  a 
sexual  intercourse  therefore  arose,  but  yet  was  capable 
of  being  repelled  by  circumstantial  evidence;  secondly, 
because,  independently  of  the  witnesses  whose  testi- 
mony was  discredited,  there  was  evidence  direct  of 
their  being  on  terms  at  least  of  friendship,  from  the 
acts  to  which  they  were  both  parties,  and  from  the 
fines,  when  they  appeared  together  in    public.    It 
must  therefore  have   been   assumed,  that  Lord  and 
Lady  Banbury  were  living  together  as  much  as  if  the 
direct  evidence  of  their  being  in  the  same  house  was 
credited.     But  the  presumption  of  sexual  intercoune 
thence  arising,  was  rebutted  by  the  conduct  of  the 
parties  and  other  circumstantial  evidence.     It  does 
not  appear  to  me  that  there  is  any  difficulty  in  ex- 
tracting the  rule  of  law,  either  from  the  decision  <rf 
the  case  or  from  the  opinions  of  the  Judges;  and  the 
rule  of  law  so  to  be  extracted  appears  to  me  to  be 
utterly  inconsistent  with  the  position  upon  which  in 
point  of  law  the  case  of  this  Appellant  is  rested. 


ON  APPEALS  AND  WRITS  OF  ERROR.  253 

But  it  has  been  supposed,  that  subsequent  cases  i837. 
have  not  proceeded  upon  the  rule  so  to  be  extracted 
from  the  Banbury  Peerage  case,  and  Head  v.  Head  {s) 
18  cited  for  that  purpose.  Now  the  facts  of  that  case 
do  not  bear  upon  the  question,  because  there  were  no 
facts  to  rebut  the  presumption  of  legitimacy  arising 
from  the  interviews  and  opportunities  of  sexual  inter- 
course proved  to  have  existed.  But  Sir  John  Leach^ 
in  terms,  recognises  the  doctrine  of  the  Banbury 
Peerage  case,  and  says,  that  where  the  husband  and 
wife  are  proved  to  have  been  together,  sexual  inter- 
course will  be  presumed,  unless  disproved  by  evidence 
of  circumstances  affording  irresistible  presumption 
that  it  could  not  have  taken  place ;  not  direct  proof 
negativing  the  fact,  but  evidence  of  circumstances 
affording  a  presumption  against  it,  by  which  must  be 
understood  moral  conviction  that  it  had  not  taken 
place. 

In  Lord  Eldon^s  observations  upon  the  Banbury 
Peerage  case,  in  the  case  of  Head  v.  Head,  he  cor- 
rectly states  the  opinions  of  the  Judges  upon  the  point 
in  question,  and  expresses  no  disapprobation  of  them; 
but  he  certainly  seems  to  have  supposed  that  the  deci- 
sion did  not  turn  upon  that  point.  He  evidently, 
however,  on  that  occasion,  had  not  referred  to  the 
case  which  had  been  decided  ten  years  before. 

My  Lords,  in  the  Gardner  Peerage  case,  in  1824, 
there  were  two  points  upon  which  the  illegitimacy 
might  have  been  established.  First,  on  the  medical 
evidence,  that  the  time  of  imputed  gestation  was  so 
long  as  to  render  it  impossible  for  the  husband  to 
have  been  the  father  of  the  child ;  but  in  order  to 
decide  upon  this  ground  it  was  necessary,  first,  to 
come  to  a  conclusion  in  favour  of  that  proposition 
ao^ainst  the  very  strong  medical  testimony  on  the  other 
(«)  1  Sim.  &  Stu.  160 ;  Turn.  &  R.  138. 
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1837.  side.  The  Becond  point  was,  that  though  there  might 
mTrris  ^^  ^  possibility  of  the  husband  being  the  father,  upon 
_  "•          the  question  of  time,  there  was  sufficient  circumstantial 

Davies* 

evidence,  of  which  the  length  of  time  no  doubt  formed 
a  part,  to  lead  to  the  conclusion  that  he  was  not,  and  it 
is  clear  that  the  House  decided  on  the  latter  ground ; 
for  Lord  JEldon  declined  entering  into  the  discussion 
of  the  ultimum  tempuSj  by  which  consideration  alone 
the  physical  impossibility  could  be  proved,  and  pro- 
ceeded upon  all  the  evidence  together,  which  satisfied 
his  mind  that  the  child  was  not  the  child  of  the 
husband. 

In  Bury  v.  Philpott  (t)  there  was  no  evidence  to 
rebut  the  legal  presumption  of  legitimacy  except  the 
adultery  of  the  wife ;  but  Sir  John  Leach  recognised 
the  rule  that  the  presumption  of  sexual  intercourse, 
arising  from  access  affording  opportunities,  might  be 
rebutted,  which  is  precisely  that  which  is  contro* 
verted  by  the  Appellant.  Sir  John  Leach  acted  ou 
the  same  principle,  in  Clarke  v.  Maynard(u\  in  1822, 
access,  in  his  judgment,  in  that  case,  being  to  be 
considered  as  meaning  sexual  intercourse. 

Such  are  the  whole  of  the  decided  cases  which 
have  occurred  in  this  country  upon  this  point,  since 
the  Banbury  Peerage  case.  It  is  not,  I  think,  mate- 
rial to  inquire  into  the  form  in  which  the  rule  of  law 
has  been  laid  down  at  nisi  priusj  particularly  in  cases 
in  which  such  form  has  been  so  often  objected  to  as  to 
have  been  the  ground  of  a  new  trial  being  directed, 
because,  as  I  do  not  find  any  instance  in  which  any 
Judge  has  intended  to  lay  down  a  rule  different  from 
that  which  is  to  be  extracted  from  the  Banbury  Peer- 
age case,  any  deviation  from  the  correct  expression 
of  that  rule,  which  may  have  occurred  in  directing 

(0  d  Myl.  &  Keen,  349.  (i<)  6  Madd.  &  Geld.  364. 
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the  jury,  must  be  attributed  to  the  circumstances  at^      JB37. 
tending  a  trial  where  the  Judge  probably  had  not  the 

means  of  refreshing  his   memory  as  to  the  precise ' 

definition  of  the  rule. 

I  have  before  said  that  I  have  no  intention  of  going 
through  the  cases  which  preceded  the  Banbury  Peer- 
age case,  but  I  cannot  but  observe  that  the  case  of  the 
King  y.Luffe(ai)  is  not,  in  my  opinion,  to  be  considered 
as  so  opposed  to  the  principle  of  the  Banbury  Peerage 
case  as  has  been  supposed.  If  Lord  EllenborougK s 
judgment  in  that  case  were  subject  to  such  a  construc- 
tion, it  would  weigh  but  little  against  the  more 
maturely  considered  opinion  of  the  same  learned 
Judge  at  a  period  long  subsequent.  But  it  is  to  be 
recollected,  that  the  King  v.  Luffe  was  a  case  of 
actual  proved  impossibility;  and  in  this,  as  in  all 
other  cases,  the  language  of  the  Judges  must  be  con- 
Btrued  with  reference  to  the  subject  matter  before 
the  Court ;  and  in  that  case,  Mr.  Justice  Le  Blanc 
refers  to  Goodright  v.  Saul  (y),  as  establishing  that 
there  was  no  necessity  to  prove  the  impossibility  of 
access  if  the  other  circumstances  of  the  case  went 
strongly  to  rebut  the  presumption  of  access. 

If  then  your  Lordships  are  at  liberty  to  examine 
the  facts  of  the  case,  and  upon  a  careful  consideration 
of  all  the  evidence,  to  ask  yourselves  whether  there 
is  satisfactory  proof  that  the  child  born  of  Mrs. 
Morris  in  January  1793  was  not  the  child  of  her 
husband,'  I  cannot  think  that  your  Lordships  will 
have  any  difficulty  in  coming  to  that  conclusion. 
The  husband  and  wife  had  been  living  in  different 
places,  under  articles  of  separation,  ever  since  the 
year  1788.  They  had  one  child,  a  daughter.  The 
wife  lived  in  undisputed  adultery  with  a  person  of  the 
name  of  Austin.     Early  in  January  1793  she  was 

(jf)  8  East,  193.  (y)  4  T.  Rq?.  Z5^. 


256  CASES  IN  THE  HOUSE  OF  LORDS 

1837.       delivered  of  a  child,  whose  birth  was  anxiously  con- 
MoRRfg      cealed,  and  it  was  taken  the  very  night  of  its  birth 
V  thirty  miles  to  the  father  of  this  Austin^  where  it  was 

reared.  It  was  baptized  as  a  base-bom  child.  It  was 
recognised  by  Austin  as  his  child  up  to  the  time  of 
his  death,  and  when  he  died  he  left  his  proper^  to 
the  child,  to  the  exclusion  of  his  parents,  who  were 
in  very  distressed  circumstances.  Mrs.  Morris^  who 
always  treated  this  child  as  her  offspring,  when 
charged  by  the  husband  with  having  had  a  child, 
positively  denied  the  fact.  That  the  husband  was  in 
absolute  ignorance  of  the  birth  of  the  child  till  long 
afterwards  is  not  in  doubt,  and  when  he  did  know  or 
suspect  it  he  repudiated  the  child  as  his,  which  is 
proved  by  his  leaving  his  property  to  others  at  the 
time  he  had  quarrelled  with  his  daughter.  These, 
then,  are  the  unequivocal  acts  of  the  only  three  per- 
sons who  could  have  what  may  be  called  knowledge 
of  who  was  the  father  of  the  child,  all  concurring  in 
this,  that  he  was  not  the  child  of  Mr.  Morris.  Can 
the  conduct  of  any  of  the  three  be  reconciled  with 
the  supposition  that  it  was  his  child,  or  could  possibly 
be  his? 

If  Mrs.  Morris  had  had  connexion  with  her  hus- 
band, so  that  he  might  be  the  father  of  the  child, 
why  should  she  have  concealed  the  birth  ?  Why  de- 
prive the  child  of  its  birthright,  and  incur  the  risk  of 
being  detected  in  having  given  birth  to  an  ill^ti- 
mate  child  ?  If  Mr.  Morris  had  had  connexion  with 
his  wife,  so  that  he  might  have  been  the  father  of  the 
child,  why  should  he  reproach  his  wife  with  having 
had  a  child  ?  And  why  repudiate  a  child  of  which 
he  must  have  supposed  himself  to  be  the  father  ?  And 
why,  if  there  had  been  any  pretence  for  throwing  the 
burden  of  the  child  upon  Mr.  Morris^  did  Austin  take 
upon  himself  that  charge,  and  throughout  his  life 
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recognise  the  child  as  his  own,  and  leave  it  all  his       1837. 
property  at  his  death  ?  ^^^^ 

No  evidence  that  could  be  given  could  shake  the  «• 
moral  certainty  arising  from  the  acts  of  these  three 
persons ;  but  what  are  the  facts  given  in  evidence  to 
repel  the  presumption  arising  from  these  acts,  or 
rather,  perhaps,  to  support  the  presumption  of  law  in 
favour  of  the  legitimacy  of  the  issue  of  a  married 
woman  ?  First,  it  was  attempted  to  be  shown  that  the 
husband  and  wife  had  slept  together  about  the  time 
at  which  the  child  must  have  been  begotten.  This, 
at  the  first  trial,  was  attempted  to  be  proved  by  Mary 
JSvans^  who  fixed  the  visit  to  Mrs.  Lloyd's  in  1702f 
and  by  John  JVilliamSy  the  coachman ;  but  they  so 
contradicted  each  other  as  to  deprive  both  of  all  credit. 
The  same  witnesses  were  produced  at  the  second 
trial ;  but  Mary  JEvans,  though  proved  to  have  been 
in  court,  was  not  examined  on  the  third  trial.  Again, 
at  the  second  trial  Ann  Arthur  was  examined,  to 
prove  that  Mr.  and  Mrs.  Morris  passed  a  night  toge- 
ther at  John  Morris's  in  1702 ;  and  Elizabeth  Wei- 
ling's  was  examined,  to  prove  that  Mr.  Morris  passed 
a  night  at  Mrs.  Morris's  at  Llanfair^  about  Christinas 
1792;  but  neither  of  these  witnesses,  though  proved 
to  have  been  in  Court,  were  examined  at  the  last  trial. 
The  only  other  attempt  to  prove  that  Mr.  and  Mrs. 
Morris  slept  together  about  that  time  was  by  Mrs. 
lAaydj  but  she  only  says  that  she  knew  nothing  to  the 
contrary  of  their  having  slept  together,  and  she  gives 
no  date  to  the  visit.  John  fVilliamSj  indeed,  gave  the 
date,  the  date  of  1792,  but  he  is  contradicted  by  Mrs. 
Uaydf  as  to  the  manner  of  their  coming,  and  by  Mary 
Evans ;  and  Margaret  Jones,  who  was  Mrs.  Lloyd's 
servant  till  1796,  says  she  never  saw  Mr.  Morris; 
and  Mary  Jones,  who  was  housemaid  for  eight  years 
from  1796,  says  that  Mr.  and  Mrs.  Morris  came  over 
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1837.  to  Mrs.  Lloyd's^  but  slept  in  separate  rooms.  It  must 
be  supposed  that  this  was  the  visit  of  which  Mrs. 
Lloyd  speaks ;  that  is  the  only  way  in  which  the  testi- 
mony of  the  witnesses  can  be  reconciled. 

The  attempt  and  the  failure  of  the  attempt  to  prove 
that  Mr.  and  Mrs.  Morris  slept  together,  leaves  on  the 
mind  an  impression  very  different  from  what  would 
have  been  the  effect  of  a  mere  absence  of  all  evidence 
upon  that  subject.  But  then  evidence  is  brought  to 
prove,  that  Mr.  and  Mrs.  Monns  were  frequently  in 
company  together  at  Llanfair  in  the  year  1792 ;  some 
witnesses  speaking  to  their  being  together  in  the 
house,  and  others  in  the  fields  and  road ;  and  the 
question,  if  the  witnesses  are  believed,  is,  whether 
sexual  intercourse  is  to  be  presumed  to  have  taken 
place  from  the  opportunities  which  such  meetings 
afforded. 

It  appears  to  me  that,  independently  of  the  pre- 
sumption arising  from  the  conduct  of  the  parties,  the 
evidence  of  these  witnesses  of  itself  disproves  the  pro- 
position it  is  adduced  to  prove.  To  have  been  the 
father  of  the  child,  Mr.  Morris  must  have  had  sexual 
intercourse  with  Mrs.  Morris  about  the  end  of  Marck 
1792.  The  witnesses  speak  of  their  being  seen  together 
in  the  spring  and  in  the  autumn,  and  till  near  Christ' 
mas  1792,  particularly  Evan  Evans  and  Elizabeth 
Wellings.  If  this  intercourse  took  place  in  Marck  or 
ApriU  it  must  be  supposed  to  have  been  repeated  at 
those  subsequent  meetings;  but  it  is  clear  that  Mr. 
Morris  had  not  till  long  afterwards  any  suspicion  of 
Mrs.  Morris  having  been  pregnant ;  so  that  upon  the 
supposition  of  the  Appellant,  Mr.  Morris  must  not 
only  not  have*  seen  the  outward  symptoms  of  pr^ 
nancy,  which  are  proved  to  have  been  visible  to  every 
one  else,  but  he  must  have  been  in  the  habit  of  sexual 
intercourse  with  his  wife  without  discovering  it.    This, 
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to  my  mind,  proves  that  but  little  credit  is  to  be  given       18S7. 
to  the  evidence  of  these  witnesses,  and  that  it  is  abso-     Morris 
lotely  certain  that  if  these  interviews  did  take  place,         *• 
they  did  not  lead  to  sexual  intercourse. 

My  Lords,  I  think  it  quite  unnecessary  to  go  into  any 
farther  detail  of  the  evidence.  The  result  is,  I  think, 
stated  by  the  Noble  and  Learned  Judge  in  the  Court  be- 
bw  (z)  very  distinctly,  and  certainly  not  too  unfavour- 
ably to  the  case  of  the  Appellant.  I  have  no  doubt  that 
yoor  Lordships  are  entitled  to  }ook  into  all  the  cir- 
cumstances of  the  case,  in  order  to  satisfy  your  minds 
whether  sexual  intercourse  did  take  place  between 
Mr.  and  Mrs.  Morris^  at  such  time  as  might  make  it 
possible  for  him  to  have  been  the  father  of  the  child  ; 
tnd  I  think  it  equally  free  from  doubt,  that  the  fair 
md  irresistible  result  of  such  inquiries  is  the  convic- 
tion that  no  such  intercourse  did  take  place,  and  that 
tke  child  was  not  his.  The  appeal  must,  therefore, 
be  dismissed ;  but  after  the  various  conflicting  verdicts 
which  have  been  given  upon  this  case,  I  think  it  should 
be  dismissed,  without  costs. 

Lord  Lyndhurst : — My  Lords,  I  attended  very 
closely  to  the  arguments  of  the  learned  counsel  at 
the  bar  upon  this  appeal ;  but  I  confess  that  those 
ligaments  did  not  lead  me  in  any  degree  to  alter  the 
opinion  I  had  formed  upon  the  subject,  when  it  was 
under  my  consideration  in  the  Court  of  Chancery.  As 
the  judgment,  which  I  then  pronounced,  has  more  than 
Qiice  been  read  at  your  Lordships*  bar  by  the  counsel 
for  the  Appellant,  I  feel  that  I  should  not  be  justified 
in  entering  into  the  details  of  this  question,  par« 
ticolarly  after  the  very  full  and  able  exposition  of  it 
irhkh  has  been  made  by  my  noble  and  learned  friend 

(z)  Lord  Lyndhurst. 

VOL.  V.  T 


260  CASES  IN  THE  HOUSE  OF  LORDS 

1837.       on  the  woolsack.     I  am  desirous,  however,  of  saying 
Morris      ^^^  ^^  ^^^  words,  or  rather  of  making  one  or  two 
V  observations,  both  as  it  respects  the  law,  and  as  it 

regards  the  facts  of  the  case. 

The  law  was  laid  down  by  the  learned  Judges  in 
the  Banbury  Peerage  case  in  these  terms :  "  That  in 
every  case  where  a  child  is  born  in  lawful  wedlock, 
the  husband  not  being  separated  from  his  wife  by 
sentence  of  divorce,  sexual  intercourse  is  presumed 
to  have  taken  place  between  the  husband  and  wife, 
until  that  presumption  is  encountered  by  such  evi- 
dence as  proves,  to  the  satisfaction  of  those  who  are  to 
decide  the  question,  that  such  sexual  intercourse  did 
not  take  place  at  any  time,  when,  by  such  intercourse, 
the  husband  could,  according  to  the  law  of  nature,  be 
the  father  of  such  child  "  (a) .  That  was  the  proposition 
laid  down  by  the  learned  Judges  unanimously,  in  their 
answer  to  one  of  the  questions  put  to  them  by  your 
Lordships'  House ;  and  the  proposition  so  stated  by 
the  learned  Judges  was  afterwards  enforced  with  great 
power  by  my  Lord  Redesdalcy  my  Lord  JEllenboraugkf 
and  my  Lord  Eldoriy  as  Chancellor  of  this  kingdom, 
— three  Noble  Lords,  of  whom  I  may  say,  no  more 
learned  and  distinguished  individuals  ever  adorned 
the  tribunals  of  this  country.  Lord  Eldofk,  in  pa^ 
ticular,  stated,  in  tlie  course  of  his  able  argument,  the 
proposition  of  law  in  these  terms  {b) :  "  He  decided 
(speaking  of  Lord  Hale^  in  Hospell  v.  CoUim) 
that  the  issue  for  the  jury  was,  as  to  the  fact  of 
access,  or,  as  I  understand  him  to  mean^  sexual 
intercourse.  For  the  access  in  question  is  of  a  pecu- 
liar nature,  not  being  access  in  the  ordinary  accep- 
tation of  the  word,  but  access  between  a  husband 
and  wife  viewed  with  reference  to  its  result,  namely, 

(a)  Vide  ante,  p.  330, 4th  EDSwer.     (6)  Sir  H.  Nicolas*  Treat  521. 
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the  procreation  of  the  children.     It  is  true  that  the       1837. 
proof  of  access  of  another  sort  is  a  ground  for  inferring      moeru 
sezoal  intercourse,  but  the  inference,"  he  says,  "  is  only  *• 

a  highly  probable  and  strong  one.  A  jury  (and 
your  Lordships  here  perform  the  functions  of  a  jury) 
ought  to  be  told,  that  where  the  husband  and  wife 
have  had  the  opportunity  of  sexual  intercourse,  a 
very  strong  presumption  arises  that  it  must  have  taken 
pkce,  and  that  the  child  in  question  is  its  fruit,  and 
your  Lordships  ought  also  to  be  told,  that  this  is  but 
^  very  strong  presumption,  and  no  more;  that  a 
strong  presumption  may  be  rebutted  by  evidence,  and 
that  it  is  the  duty  of  a  jury  and  your  Lordships  to 
iFeigh  the  evidence  against  the  presumption,  and  to 
decide  according  as,  in  the  exercise  of  free  and  honest 
judgment,  either  may  appear  to  preponderate  (c).  It 
is  necessary,  however,  to  consider  what  evidence  is 
admissible  to  rebut  this  presumption.  This  is  a  ques- 
tion of  some  nicety,  and  deserving  of  the  utmost 
etttention  your  Lordships  can  give  to  it."  He  then 
proceeds  with  his  argument  and  says,  ^^  Evidence  of 
the  conduct  of  the  supposed  parents  of  the  child  ap- 
pears to  me  to  be  admissible  evidence  upon  this  ques- 
tion." This  is  the  manner  then  in  which  the  law 
WBS  stated,  not  only  by  the  learned  Judges  who  were 
nxmmoned  to  attend  your  Lordships'  House,  but  in 
irhich  that  law  was  also  stated  and  enforced  by  the 
Cioble  and  Learned  Lords  to  whom  I  have  referred. 

Undoubtedly,  my  Lords,  the  learned  counsel  at  the 
3ar  were  entitled  to  do  that  which  they  did  do,  and 
wth  great  ability,  namely,  endeavouring  to  impugn 
;ho8e  propositions  and  those  doctrines ;  but  I  doubt 
rery  much  whether  your  Lordships  will  think,  unless 
KMne  cases  in  opposition  to  the  opinion  so  expressed 

(c)  See  the  Dote  on  this  passage,  81r  H.  Nicolas,  522. 
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1837.       could  have  been  cited,  that  any  observations  of  that 
Morris      ^^^^  would  be  attended  with  much  effect, 
-.  ••  My  Lords,  I  stated  upon  the  former  occasions,  and 

I  still  entertain  that  opinion,  that  the  learned  Judges 
laid  down  no  new  principle  of  law  in  the  Banbury 
Peerage  case.  The  moment  the  courts  of  justice  de- 
cided against  the  absurd  doctrine  of  intra  quaJtuar 
mariay  it  appeared  to  follow  as  almost  a  necessary  con- 
sequence, that  no  other  rule  could  be  established  than 
that  which  is  stated  by  the  learned  Judges  in  the  case 
to  which  I  have  referred ;  and,  my  Lords,  in  the  case 
of  Pendril  v.  Pendrilj — I  refer  to  the  judgment  of  the 
Court  as  reported  in  a  note  in  Mr.  Justice  JBulIet^i 
Nisi  PriiLS  (rf), — and  in  the  case  of  Goodright  v.  Sad^ 
and  in  the  other  cases  that  were  referred  to  by  the 
Noble  Lords  in  the  course  of  the  argument,  it  appeals 
to  me  that  the  principle  laid  down  by  the  learned 
Judges  is  clearly  and  distinctly  involved. 

My  Lords,  it  was  suggested  at  the  bar,  but  I  think 
not  stated  with  much  confidence,  that  the  opinion  of 
the  learned  Judges  in  the  Banbury  Peerage  case  had 
been  overruled  by  subsequent  decisions,  or,  at  least, 
was  at  variance  with  subsequent  decisions.  I  have 
looked  through  the  different  cases  to  which  my  noble 
and  learned  friend  has  adverted,  and  I  find,  lookii^^ 
at  them  minutely  and  attentively,  that  not  one  of 
them  in  the  slightest  degree  breaks  in  upon  the  prin- 
ciple so  laid  down.  I  agree  in  that  which  is  stated 
by  my  noble  and  learned  friend,  that  particular  expres- 
sions may  be  picked  out  from  the  opinions  ddivered 
by  the  Judges  on  different  occasions,  which  expres- 
sions, taken  without  reference  to  the  facts  of  the  case 
to  which  they  were  intended  to  apply,  may  be  made 
the  foundation  of  plausible  arguments  for  the  pa^ 

(d)  Bull.  N.  P.  113. 
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pose  of  impeaching  the  authority  of  the  decision  in  1857. 
the  Banbury  case ;  but  they  do  not  go  at  all  further  ^Tp"  ' 
than  that  which  I  have  suggested,  and  it  is  remark-  v.    . 

able — and  in  that  also  I  concur  with  the  Noble  and  *^^^'"- 
Learned  Lord  on  the  woolsack — that  in  no  one  of 
the.  various  cases  to  which  reference  has  been  made, 
(I  refer  to  the  subsequent  decisions,)  has  the  principle 
laid  down  by  the  learned  Judges  in  the  Banbury 
case  ever  been  called  in  question. 

Reference  has  been  made  to  what  was  stated  by 
Lord  Eldon  in  the  case  of  Head  v.  Head.  Lord  JEldon 
upon  that  occasion  stated,  and  stated  very  correctly,^ 
that  the  opinions  of  the  learned  Judges,  in  answer  to 
Ae  questions  put  to  them  by  your  Lordships,  do  not 
amount  to  the  authority  of  a  judicial  decision.  Un- 
doubtedly they  do  not.  It  is  not  a  judicial  decision, 
—-it  is  an  opinion  given  upon  a  hypothetical  statement 
of  fistcts,  not  upon  the  case  precisely  as  it  is  in  argu* 
ment  before  your  Lordships ;  but  then  that  Noble  and 
Learned  Lord  adds,  and  adds  with  great  propriety, 
that  an  **  opinion  so  expressed,  and  unanimously  ex- 
pressed, by  all  the  learned  Judges  of  Englandj  must 
possess  very  great  weight,  and  is  entitled  to  the  great- 
est consideration,  although  strictly  and  technically  it 
cannot  be  considered  as  a  judicial  decision.*'  That 
was  what  was  stated  by  the  Noble  and  Learned  Lord 
in  the  case  of  Head  v.  Head ;  he  does  not  appear  for 
a  moment  to  entertain  a  doubt  that  the  evidence  of 
circumstances  and  the  conduct  of  the  parties  might 
be  made  use  of,  for  the  purpose  of  rebutting  and 
lepelling  the  presumption.  He  does  not  at  least  state 
that  it  may  not  be  made  use  of.  Had  he  so  stated,  such 
statement  would  have  been  contrary  to  and  directly  at 
▼ariance  with  that  very  opinion  which  I  have  just  read, 
expressed  by  him  in  the  course  of  the  argument 

t3 
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1837.  i^  the  Banbury  Peerage  case.  But  that  the  Noble 
and  learned  Lord  did  not  so  mean,  is  quite  obvious 
from  what  took  place  in  the  following  year,  in  the 
case  which  has  been  referred  to  by  my  noble  and 
learned  friend,  the  case  of  the  Gardner  Peerage. 
In  that  case,  a  considerable  body  of  evidence  of  medical 
men  was  offered  for  the  purpose  of  showing  that  il 
was  impossible,  according  to  the  course  of  nature,  that 
Captain  Gardner  could  have  been  the  father  of  the 
child,  on  account  of  the  interval  which  had  elapsed 
between  his  leaving  Mngland  and  the  birth  of  thai 
child.  There  was  also  much  evidence  with  respect 
to  the  conduct  of  the  parties.  What  was  the  course 
pursued  by  the  noble  and  learned  Judge  when  he 
came  down  to  move  the  judgment  in  your  Lordships' 
House  ?  He  rejected  the  whole  of  the  medical  evi- 
dence. He  said  he  could  form  no  satisfactory  (xm- 
clusion  with  respect  to  it,  and  he  decided  the  case, 
and  recommended  to  your  Lordships  to  decide  it, 
solely  upon  the  conduct  of  the  parties.  He  expressed 
himself,  my  Lords,  in  these  terms:  "  Without  cutt- 
ing into  a  discussion  as  to  the  ultimum  tempus  pai'tenA^ 
he  was  perfectly  satisfied  upon  the  whole  evidence 
that  the  case  had  been  made  out.  It  might  nc 
doubt,''  he  said,  "  be  expedient,  ex  ahundante  cautda^ 
to  dwell  upon  the  circumstance  of  protracted  gesta- 
tion, but  there  was  enough  without  it.  The  birth  oi 
the  child  was  sedulously  concealed  from  the  husband 
He  was  called  by  the  name  of  the  adulterer,  whc 
reared  him,  educated  him,  and  finally  provided  fin 
him,**  (these  are  facts  which  exist  in  this  case,) 
"  having  moreover  married  Mrs.  Gardner  the  instant 
the  divorce  was  obtained.  Surely,  if  the  Banburg 
case  be  law,  there  is  enough  to  bastardize  the  child 
without  resorting  to  the  other  evidence,  which  forma 
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SO  large  a  portion  of  this  case,  and  after  all,  what  does       i837. 
it  amount  to  ?  "     It  is  quite  clear,  therefore,  that  that      J^^ 
case  was  decided  upon  the  advice  of  that  Noble  Lord,         «• 
merely  with  reference  to  the  conduct  of  the  parties,        ^^^"' 
and  therefore  that  case,  having  been  decided  the  year 
after  the  case  of  Head  v.  Heady  shows  that  he  never 
meant  to  express  a  doubt  that  evidence  of  circum- 
stances and  of  the  conduct  of  the  parties  might  be 
made  use  of,  for  the  purpose  of  repelling  the  inference 
of  law  arising  from  the  relation  of  husband  and  wife. 

My  Lords,  this  then  is  the  view  I  have  always  Presumption 
taken  of  the  law  connected  with  this  subject ;  at  the  be  repelled  or 
same  time,  as  I  before  expressed,  and  I  now  feel,  that  ^^^^^^  ^y 
presumption  of  law  is  not  lightly  to  be  repelled.     It  babiiity. 
is  not  to  be  broken  in  upon,  or  shaken  by  a  mere 
balance  of  probability ;  the  evidence  for  the  purpose 
of  repelling  it  must  be  strong,  distinct,  satisfactory, 
and  conclusive.    The  question  is,  therefore,  whether 
the  facts  of  this  case  are  sufficient  to  repel  that  pre- 
sumption.    My  Lords,  1  have  no  intention  of  repeat- 
ing the  observations,  which,  in  the  Court  below,  I 
made  upon  the  evidence  as  applicable  to  this  case ; 
they  have  been  gone  through  in  detail  with  great 
accuracy  by  my   noble  and  learned  friend;   but  I 
think  I  may  venture  to  say,  that  all  the  circumstances 
which  occurred  in  the  Banbury  Peerage  case,  and 
upon  which  reliance  was  placed,  all  the  principal  cir- 
cumstances exist  in  this  case,  and  with  more  distinct- 
ness and    precision   than  the  case   of  the  Banbury 
Peerage.     In  the  case  of  the  Banbury  Peerage  the 
adultery  was  questioned  by  the  learned  counsel.     It 
was   established  merely  by  argument  and  inference. 
In  this  case  the  adultery  was  distinctly  and  clearly 
proved,  and  was  admitted  by  the  counsel  at  the  bar. 
It  could  not  indeed  be  denied.     The  next  point,  and 
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1 837*  the  great  and  material  point  in  cases  of  this  kind,  was 
Morris  *^®  concealment  of  the  birth  of  the  child.  In  the 
V.  Banbury  Peerage  case,  that  was  open  precisely  to  the 
same  observation  I  have  made  as  to  the  other  point, 
it  was  not  distinctly  and  clearly  proved  as  a  matter  of 
fact,  but  was  collected  by  arguments  and  by  inference. 
In  the  present  case  it  was  proved  with  the  utmost 
precision  and  distinctness,  and,  like  the  other  point, 
so  overwhelming  was  the  evidence,  that  it  was 
admitted  by  the  counsel  at  the  bar  in  the  course  d 
their  argument  as  a  fact  distinctly  established. 

The  third  material  point  in  cases  of  this  kind, 
namely,  the  acknowledgement  of  the  child  by  the  adol- 
terer,  was  also  contested  in  the  Banbury  Peerage  case. 
Here  it  was  proved  by  an  abundance  of  evidence, 
which  rendered  it  impossible  to  doubt  it;  and  that 
point  also  was  admitted  by  the  learned  counsel  al 
the  bar.  These  three  material  and  essential  points, 
which  were  the  great  points  on  which  the  Banbury 
Peerage  case  turned,  all  exist  in  this  case,  and  are 
established  by  irresistible  evidence. 

Then  again,  with  respect  to  the  disposition  of  the 
property,  an  argument  was  drawn,  and  fiurly  and 
properly  drawn,  in  the  Banbury  Peerage  case,  from 
the  circumstance  of  Lord  Banbury  alienating  hif 
property  and  taking  no  notice  of  his  supposed  child. 
That  fact  exists  in  this  case  in  a  manner  quite  dear, 
and,  if  I  may  so  express  myself,  with  much  emphasiSf 
for  what  did  the  father  do  ?  Having  quarrelled  witfc 
his  daughter  in  consequence  of  her  marriage,  one 
would  have  supposed,  under  those  circumstances,  that 
if  he  found  it  necessary  to  make  a  new  will^  and  he 
found  he  had  a  son,  he  would  have  noticed  this  mm 
in  the  will,  and  have  disposed  of  the  property  in 
favour  of  the  son ;  but  he  takes  no  notice  of  his  sop 
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posed  son,  but  gives  the  property  to  his  nephew*  He  1837. 
afterwards  is  reconciled  to  his  daughter,  revokes  the  morws 
will,  and  gives  her  the  whole  property,  and  describes  ^  »• 
her  either  in  that  or  some  other  instrument  as  his 
only  child.  It  is  quite  clear  that  up  to  the  day  of 
his  death,  which  was  thirteen  years  after  the  birth  of 
the  child,  he  never  knew  of  the  birth  of  the  child. 
He  had  heard  a  rumour,  which  he  communicated  to 
his  wife,  and  she  distinctly  and  positively  contra- 
dicted it. 

Then,  my  Lords,  with  respect  to  the  adultery.  In 
the  case  of  the  Banbury  Peerage,  the  disposition  of 
Lord  Vatix^s  property  in  favour  of  Nicholas^  was  made 
use  of  as  an  argument  for  the  purpose  of  showing  that 
he  was  a  son  of  Lord  Vaux^  and  not  of  Lord  Banbury. 
The  same  argument  exists  in  this  case,  and  the  same 
state  of  facts*  This  young  man,  Mr.  Austiny  makes 
his  will,  and  passes  over  his  father  and  mother,  per- 
sons in  a  distressed  situation  or  a  low  situation  of  life, 
to  whom  the  property  would  have  been  of  great  im- 
portance, and  disposes  of  his  property  in  fevour  of 
this  child,  whom  he  has  uniformly  acknowledged  as 
Ids  own.  In  the  Banbury  Peerage  case,  there  was  no 
roister  of  baptism ;  in  this  case,  there  is  a  register  of 
baptism  produced  and  proved,  in  which  he  is  described 
as  a  base-bom  child.  It  appears  to  me,  that  every 
inference  that  could  (airly  be  drawn  from  the  facts  in 
the  Banbury  Peerage  case  may  be  drawn  in  this  case, 
and  that  the  evidence  is  more  distinct,  more  precise, 
and  more  conclusive  in  every  part  of  this  case,  than 
it  was  in  that  celebrated  case. 

Then  the  learned  counsel  at  the  bar  draw  this  dis- 
tinction between  the  Banbury  Peerage  case  and  the 
present.  They  say  that  here  the  husband  and  the 
wife  are  constantly  brought  together,  and  that  did 
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1837.      not  appear  in  the  Banbury  Peerage  case.    The  Noble 
^  and  Learned  Lord  on  the  woolsack  has  entered  into 

Morris 

V.  that  part  of  the  case,  and  has  shown  that  there  is  no 

foundation  for  that  observation.  The  learned  counsel 
at  the  bar  assumed  it  as  a  fact  that  they  were  living 
together ;  it  was  stated  and  assumed  as  a  fact  in  the 
argument  of  Lord  Erskincj  and  was  never  contro- 
verted ;  it  was  taken  throughout  as  a  fact  not  to  be 
disputed.  I  am  aware  of  an  observation  which  was 
made  by  the  counsel  at  the  bar  as  to  the  word 
'^  access,"  which  occurs  in  part  of  the  argument  of 
Lord  Eldon;  but  I  agree  with  Sir  Harris  NicohUj 
that  that  is  inconsistent  with  the  rest  of  his  argument, 
and  that  there  must  be  some  mistake  in  the  report 
There  is  nothing  to  show  that  they  did  not  live  to- 
gether; and,  as  has  been  stated  by  the  Noble  and 
Learned  Lord  on  the  woolsack,  it  must  be  taken,  as 
these  parties  were  not  separated,  and  as  there  was  no 
evidence  to  show  any  variance  or  difference  between 
them,  that  they  did  live  together  ;  and  so  it  was  ad- 
mitted during  the  whole  of  the  argument.  But,  my 
Lords,  they  are  brought  together  on  the  particular 
occasions  which  have  been  referred  to  by  my  noble 
and  learned  friend,  one  of  which  was  the  occasion  of 
levying  the  fines;  and  in  the  different  instruments 
that  are  executed,  he  describes  his  wife  on  one  or  two 
occasions  as  his  loving  wife,  in  terms  of  endearment, 
and  he  disposes  of  his  estate  in  her  favour.  AU  these 
circumstances  show,  not  only  that  there  was  no  variance 
or  hostility  between  them,  but  that  they  were  on  the 
best  possible  terms.  We,  therefore,  are  unable  to 
suppose  that  there  was  no  access,  that  is,  no  personal 
approach  between  them ;  for  if  we  refer  to  the  evi- 
dence in  the  case^  the  evidence  of  Mary  Ogden  and 
the  evidence  of  Edward  Wilkinson,  there  is  no  dmht 
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they  were  constantly  together ;  and  no  person  reading 
the  whole  of  the  case, — which  I  have  read,  with  the 
view  of  ascertaining  this  point,  and  seeing  what  im- 
pression the  facts  make  upon  my  mind, — nobody  can 
entertain  a  doubt  that  they  were  living  together,  and 
therefore  there  is  no  foundation  for  that  distinction, 
which  has  been  endeavoured  to  be  drawn  between 
this  case  and  the  case  of  the  Banbury  Peerage.  The 
conclusion  I  have  come  to  is  this,  that  upon  all  the 
evidence,  giving  my  best  attention  to  it,  it  operates 
upon  my  mind  to  produce  the  thorough,  entire,  and 
absolute  conviction,  that  this  child  was  not  the  child 
of  Mr.  Morris^  but  that  it  was  the  child  of  the  para- 
mour or  adulterer,  William  Austin. 

Decree  affirmed,  without  costs. 


1837. 
Morris 

V. 

Davjes. 
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FROM   THE   COURT   OF  CHANCERY   IN   IRELAND. 

Robert  Edward,  Viscount  Lorton,  and  1  ^      jj     . 
the  Hon.  Robert  King      -    -     -    -J    ^^ 

Gborqe,  Earl  of  Kingston,  and  Others,  Respondents. 


1836: 

Feb.  22.  29. 

March  1.  7»  8. 

10  and  14. 

18S8: 
January  23. 


AND 


George,  Earl  of  Kingston 


Appellant. 


Robert  Edward,  Viscount  Lorton,  and!  j>  ,    . 

the  Hon.  RoB^T  Kma      -    -    -    .]R^'>ndents. 

Sir  H.  K — ^being,  in  1722,  in  possession  of  estates  A  and  B,    Conttmctiam 
by  virtue  of  a  limitation,  in  a  deed  dated  1089,  to  him  for      of  Deeds. 
99  years,  remainder  to  his  first  and  other  sons,  in  tail 
male,  in  strict  settlement;  with  similar  limitations  to  his 
brother  J?.  K.  and  his  issue,  remainder  to  his  sisters  in 
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Viscount 
LoRToir 

V, 

Earl  of 
Kingston, 
et  e  contra. 


tail, — by  an  indenture  <^ settlement,  covenanted  with  fi.  K^ 
the  sisters,  and  also  the  trustee  to  preserve  &c.y  to  lery 
fines  and  sufier  recoveries  (levied  and  suffered  accordingly), 
to  the  use,  as  to  estate  A,  of  R.  K.  in  fee ;  and  as  to 
estate  B,  to  trustees  for  sale,  but  if  not  sold  (as  happened), 
to  the  use  of  Sir  H.  K,  for  life,  remainder  to  his  nrst,  &c. 
sons,  in  strict  settlement;  to  which  last  uses  estate  A 
also  devolved  at  R.K.^s  death  in  1725,  by  virtue  of  tn 
indenture  executed  by  him  in  1724*  Sir  H.  K,  afterwards, 
claiming  to  be  seised  in  fee  of  both  estates,  devised 
them  to  his  younger  sons  £.  and  H.  in  moieties,  for  their 
respective  lives,  remainders  to  their  first  &c.  sons,  lei- 
pectively,  in  tail  male.  After  Sir  H.  K.*t  death  in  1739, 
R.,  his  eldest  son  (afterwards  Lord  K.),  entered  into  pos- 
session of  both  estates,  and  suffered  recoveries.  On  his 
death  without  issue  in  1756,  E.,  his  brother  and  heir,  and 
H.  claiming  as  his  devisee,  instituted  suits  against  each 
other,  which  they  terminated  by  agreement,  confirmed  by 
Act  of  Parliament,  securing  to  ti.  for  life  and  to  his  issue 
both  estates,  whether  Sir  ±{.  K.  had  power  to  devise  them 
or  not ;  remainder  to  JE.  and  his  issue  in  tail,  so  far  only  ss 
Sir  H.  K.  had  power  to  devise  them*  Held,  1st,  That 
Sir  H.  K.  did  not  acquire  the  fee  of  the  estates,  and  had 
no  power  to  devise  them  ;  2d,  That  R.  (Lord  K.)  acquired 
the  fee  and  died  so  seised,  and  if  he  died  intestate,  E.  was 
entitled  to  the  reversion  in  fee,  expectant  on  the  estate 
vested  in  if.  by  the  agreement  and  Act ;  and  3d,  That  no 
case  of  election  arose  on  Sir  H,  K.^s  will  between  JE.  and 
H.,  or  E.  and  his  eldest  son. 


Trials  of 

lituet, 

AdmitsibilUy 

of  Evidence^ 


On  the  trial  of  an  issue,  whether  R.  (Lord  K,)  died  intestate, 
the  parties  being  at  liberty  to  read  all  the  evidence  that  was 
read  in  the  cause,  depositions  of  a  witness  in  former  suits 
between  if.  and*  JE^.,  and  E.^s  eldest  son,  who  had  the  same 
interests  in  the  question  as  the  parties  to  the  issue,  were 
read,  to  this  effect : — Deponent  was  employed  by  if.  in  1768| 
and  by  E.  in  1775,  to  inquire  of  Mrs.  JZ.  concerning  a  will 
made  by  JZ.  in  1746  (an  extant  counterpart  was  in  evi- 
dence), and  she  informed  him  on  each  occasion,  that  being 
at  R*s  house  in  1752,  she  went  into  his  dressing-room, 
and  he  being  at  a  bureau  there  open  before  him,  upon  seeing 
her,  took  out  a  parchment  writing,  and  said  it  was  a  wifi 
he  had  formerly  made  for  particular  purposes  (then  satis^ 
fied),  and  he  bid  her  throw  it  in  the  fire,  for  he  had  no 
further  use  for  it,  and  did  not  intend  it  to  stand  good,  and 
she  accordingly  threw  it  in  the  fire,  where  it  was  burned  in 
presence  of  K.  and  herself;  after  which  he  told  her  he  had 
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a  counterpart  in  the  hands  of  M.  W.  and  he  would  take  it 
from  him  and  cancel  it,  for  he  did  not  intend  it  to  stand 

Sod.  Witness  reduced  this  statement  to  writing,  and  after 
rs.  12.  read  and  approved  and  signed  it,  he  sent  it  to  H. 
in  1768,  and  to  E.  in  1775.  The  jury  found  a  verdict  of 
intestacy,  saying,  that  they  had  taken  Mrs.  12.'«  declaration 
into  their  consideration.  Held,  reversing  an  order  for  a 
new  trial,  1st.  That  the  depositions  were  admissible,  not  to 
prove  the  facts  stated  in  Mrs.  RJ$  declaration,  but  that  it 
was  known  to  E.  and  H.  and,  (by  means  of  other  evidence,) 
to  JS.'s  eldest  son,  who,  as  well  as  If.,  having  the  same 
interests  under  the  will  as  the  plaintiff  in  the  issue,  and 
knowing,  or  having  the  means  of  Knowing,  the  &cts  relating 
to  the  cancellation  of  the  will,  abandoned  it,  as  invalid. 
2d.  That,  without  these  depositions,  there  was  sufficient 
evidence,  unobjected  to  in  the  cause,  (pleadings,  depositions^ 
and  a  decree  in  former  suits,  an  agreement  and  Act  of 
Parliament,  and  other  acts  of  parties  having  the  same  in- 
terests as  plaintiff,  inconsistent  with  the  validity  of  the 
will,)  to  warrant  the  verdict,  and  to  satisfy  the  conscience 
of  the  Judge  in  equity — the  only  object  of  directing  issues. 
3d.  That  pleadings  and  depositions,  and  a  decree  in  a 
former  suit,  the  same  will  being  in  issue,  were  admissible, 
as  showing  the  acts  of  the  parties  who  had  the  same 
interests  under  the  will  as  the  plaintiff.  4th.  That  though 
an  heir,  against  whom  a  will  is  set  up,  is  entitled,  of  course, 
to  an  issue,  a  party  setting  up  a  will  against  him  is  not ;  and 
this  being  the  case  here,  and  the  facts  to  be  tried  being  inca- 
pable of  living  testimony,  an  issue  ought  not  to  have  been 
directed.  6tn.  That  a  Judge  in  equity  is  not  to  order  a  new 
trial  of  an  issue  on  the  ground  of  reception  of  illegal,  or 
rejection  of  legal  evidence,  or  misdirection  of  the  Judge 
on  the  first  trial,  if  he  is  enabled  to  administer  the  equities 
between  the  parties  without  another  trial.  6th.  That  as 
no  injury  resulted  from  an  omission,  in  the  order  directing 
the  issue,  of  a  reservation  of  just  exceptions  to  the  evidence 
read  in  the  cause,  the  omission  is  not  a  subject  for  appeal 
after  the  trial.  7th.  And  if  after  the  deaths  of  all  witnesses 
who  could  have  spoken  to  the  will,  which,  while  they  lived, 
was,  after  investigation  by  the  parties  interested,  and  under 
advice,  abandoned  as  invalid,  a  j  ury  found  a  verdict  in  its 
favour,  a  court  of  equity  ought  not  to  act  upon  it. 


1858. 
Viscount 

LORTON 
V. 

Earl  of 

KiNOSTOV, 

etc  eotUra» 


The  property,  forming  the  subject  of  the  suits  out  of 
which  these  appeals  arose,  consists  of  lands  in  the 
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1838.  county  of  SligOj  called  Carrigeaghsj  otherwise  -4  to, 
Viscount  Templevannt/j  Trinemorey  Trinemacmurtagh^  Trtne- 
LoHTON  scrabagh  (which,  for  brevity,  are  herein  called  the 
Earl  of  fi^t  class  of  lands),  and  Cloon  and  Burrin^  otherwise 
ffe!wSrti!!'  Ballindoon  and  Barrow  (which,  for  the  same  reason, 
are  called  the  second  class).  The  Appellants  in  the 
first  appeal  claim  to  be  entitled,  Lord  Lorton  as 
tenant  for  life^  and  his  eldest  son,  Robert  King^  as 
tenant  in  tail  in  remainder,  to  all  those  lands,  imder 
the  will  of  Robert  J  late  Earl  of  Kingston^  devisee  in 
fee  under  the  will  of  Edward^  first  Earl  of  Kingstai^ 
who  was  next  brother  and  heir-at-law  of  Robert^  Lord 
Kingsboroughj  who  died  in  1755,  seised  in  fee  and 
intestate,  as  the  Appellants  insist,  while  the  Earl  of 
Kingston^  Respondent  in  the  first,  and  Appellant  in 
the  second  appeal,  contends  that  he,  Ijyrd  Kingsboroughj 
was  not  so  seised,  and  had  no  power  to  devise  the 
said  lands ;  or,  if  he  had,  that  he  left  a  will,  dated  the 
14th  of  February  1746,  containing  a  devise  under 
which  the  Earl  of  Kingston  is  entitled.  The  Lord 
Chancellor  of  Ireland  having  been  of  opinion  that 
Lord  Kingsborough  was  seised  in  fee,  directed  an  issue 
to  try  whether  he  died  intestate  as  to  his  freehold 
lands,  and  there  being  a  verdict  for  intestacy,  his 
Lordship  made  an  order  for  a  new  trial.  The  first 
appeal  is  against  that  order.  The  second,  or  cross 
appeal,  questions  the  seisin  in  fee  of  the  allied  tes- 
tator, and  also  complains  of  the  orders  directing  the 
issue  and  the  new  trial  of  it,  so  far  as  they  gave  the 
parties  liberty  to  use  at  such  trial  all  the  proofe  read 
at  the  hearing  of  the  cause,  consisting  partly  of  various 
deeds,  depositions,  and  pleadings  hereinafter  mentioned. 
By  indenture  of  release,  dated  February  1689, 
Robert y  second  Baron  Kingston^  settled  the  whole  of 
the  said  lands,  together  with  the  bulk  of  his  &niily 
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estates,  in  default  of  issue  male  of  his  own  body,  to 
the  use  of  his  uncle.  Sir  Robert  King^  for  99  years, 
if  he  should  so  long  live,  with  remainder  to  trustees 
during  his  life,  with  remainder  to  Sir  Robert's  then 
eldest  son,  John  King,  for  99  years,  if  he  should  so 
long  live,  with  remainder  to  trustees  during  his  life, 
with  remainder  to  John  King's  first  and  other  sons 
successively  in  tail  male,  with  remainder  toSir Robert's 
then  second  son,  Henrys  afterwards  Sir  Henry  King, 
for  99  years,  if  he  should  so  long  live,  with  remainder 
to  trustees  during  his  life,  with  remainder  to  Henry's 
first  and  other  sons  successively  in  tail  male,  with 
similar  limitations  to  Sir  Robert's  youngest  son  Robert 
King  and  his  issue,  with  remainder  to  the  daughters 
of  Sir  Robert  in  tail. 

The  estates  comprised  in  that  settlement  devolved^ 
in  1720,  upon  Henry  (then  Sir  Henry)  King,  under 
the  limitation  to  him  for  99  years;  and  by  indenture 
of  release  and  settlement,  dated  April  1722,  he  and 
his  brother  Robert,  and  their  two  surviving  sisters 
(who  were  the  first  tenants  in  tail  in  esse  under  the 
settlement  of  1689),  conveyed  all  the  said  lands  to 
John  French  (the  surviving  trustee  to  preserve  con- 
tingent remainders  under  that  settlement)  and  others, 
and  covenanted  to  levy  fines  to  them  in  fee,  and  to 
sufifer  recoveries ;  and  it  was  declared  that  such  fines 
and  recoveries  (which  were  shortly  after  levied  and 
suffered)  should  enure,  as  to  the  first  class  of  lands,  to 
the  use  of  Robert  King  in  fee ;  and,  as  to  the  second 
class,  together  with  other  lands,  to  the  use  of  T.  Mar- 
ley,  A.  French,  and  JR.  French,  in  trust  to  sell  them, 
and  out  of  the  produce  to  pay  certain  debts  and  sums 
of  money  therein  specified,  with  a  proviso  that  if 
those  lands  should  not  be  sold  within  seven  years, 
they  should  result  to  Sir  Henry  for  life,  remainder  to 
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1858.      his  first  and  other  sons  successively  in  tail  male, 
^^1^^^     according  to  the  uses  in  strict  settlement  thereby 
LoRTov      limited  of  the  bulk  of  the  family  estate. 
Earl  of  Robert  King,  according  to  that  arrangement,  en- 

KiNosToK,  fjQYQ^  into  possession  of  the  first  class  of  lands ;  and 
by  an  indenture  of  release  and  settlement,  dated  Amt 
gust  1724,  in  consideration  of  his  then  intended  mar- 
riage with  Frances  Smyth  (afterwards  duly  solem- 
nized), he  settled  them  to  the  use  of  himself  for  life, 
with  remainder,  subject  to  his  intended  wife's  jointure 
to  the  use  of  the  first  and  other  sons  of  the  marriage 
in  tail  male,  and  in  default  of  such  issue  to  such  uses 
as  he  (the  settlor)  should  appoint ;  and  in  default  of 
appointment,  to  the  use  of  his  sons  by  any  future 
marriage,  with  remainder  to  Sir  Henry ^  and  his  first 
and  other  sons  in  strict  settlement ;  and  by  the  same 
settlement  other  lands,  of  which  Robert  was  seised  ia 
fee,  were  limited  in  default  of  issue  to  the  use  of  him- 
self in  fee.  He  died  in  1725  intestate,  without  issae^ 
and  without  having  exercised  the  power  so  reserved 
to  him  over  the  first  class  of  lands,  and  they  there- 
upon devolved  to  Sir  Henry  for  life,  remainder  to  his 
first  and  other  sons,  in  strict  settlement ;  and  Roberts 
other  lands  descended  to  Sir  Henry  as  his  heir-at- 
law.  The  lands  of  the  second  class  were  not  sold 
under  the  trusts  of  the  settlement  of  1722,  and  there- 
fore, at  the  end  of  seven  years  from  that  date»  they 
reverted  to  Sir  Henry  for  life,  with  remainder  to  his 
first  and  other  sons,  in  strict  settlement, — ^according  to 
Lord  LortorCs  statement,  which  was  controverted  by 
the  Earl  of  Kingston^  who  stated  in  the  pleadings 
hereafter  mentioned,  that  the  said  lands  were  sold^  and 
purchased  by  Sir  Henry. 

Sir  Henry  King  had  issue  three  sons,  Robert^ 
Edward^  and  Henry;  and  by  his  will,  dated  Jwu 
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1734^  he  devised  by  name  all  the  lands  which,  by  the 
settlement  of  1724,  were  limited,  in  default  of  issue  of 
Robert  King  (the  settlor),  to  himself  in  fee,  and  which 
the  will  stated  descended  or  came  to  Sir  Henry  on  the 
death  of  his  said  brother,  and  also  the  second  class  of 
lands,  upon  certain  trusts  for  the  benefit  of  his  two 
younger  sons,  Edward  and  Henry,  and  their  issue.  Sir 
Henry^  after  the  date  of  this  will,  became  entitled  to 
other  lands  in  the  county  of  SligOj  and  amongst  them 
to  certain  lands  called  CarriglasSj  under  the  will  of 
IViUiam  King^  dated  December  1736,  and  by  a  codicil 
to  his  w^l,  dated  January  1739,  he  devised  all  the 
lands  which  came  to  him  upon  the  death  of  his  bro- 
ther Roberty  and  the  lands  purchased  by  him  from  the 
trustees  of  his  marriage  settlement  (of  1722),  and  also 
the  lands  devised  to  him  by  William  King^  to  certain 
persons  therein  named,  as  to  one  moiety,  after  a  term 
of  eleven  years  from  the  date  of  the  codicil,  to  the 
use  of  Edward  for  life,  (with  power  to  him,  when  in 
possession,  to  charge  his  moiety  with  a  jointure  and 
younger  children's  portions,)  remainder  to  Edward^s 
first  and  other  sons  successively  in  tail  male,  with 
remainder  to  Sir  Henry's  youngest  son  Henry  for  life, 
remainder  to  Henry's  first  and  other  sons  successively 
in  tail  male,  with  remainders  over;  and  as  to  the 
other  moiety,  after  nineteen  years,  to  the  same  uses 
as  the  first  moiety,  except  that  such  second  moiety 
was  limited  to  Henry  and  his  issue  before  Edward 
and  his  issue ;  and  the  testator  declared  that  if  such 
of  his  sons  as  should  at  any  time  be  his  eldest  son 
should  die,  and  the  estate  settled  upon  the  testa- 
tor's marriage  should  descend  and  come  to  his  second 
or  one  of  his  younger  sons,  such  son  as  should  have 
the  settled  estate  should  not  take  any  of  the  lands 
thereby  devised,  but  the  same  should  go  to  his  next 
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son  under  the  limitations  and  with  the  remainders 
over  aforesaid,  his  meaning  being  (his  paternal  estate, 
which  would  go  to  his  eldest  son,  being  a  sufficient 
provision  for  him),  that  all  the  remainder  of  his  real 
estate,  whether  left  to  him  or  fiedlen  to  him,  should  be 
divided  among  his  younger  sons,  and  if  only  one  such 
son,  the  whole  to  him. 

Sir  Henry  King  died  in  1739,  whereupon  his  eldest 
son,  Robert  (afterwards  created  Lord  Kingsbaraugk)^ 
became  entitled  to  a  legal  estate  in  tail  male  in  the 
first  class  of  lands,  under  the  settlement  of  1724,  and 
to  a  similar  estate  in  the  second  class,  under  the  set- 
tlement of  1722,  and  to  an  equitable  estate  in  tail  male 
in  both  classes  under  the  settlement  of  1689  (a) ;  and 
upon  attaining  his  majority  in  1745,  he  entered  into 
the  actual  possession  of  both  classes  in  common  with 
the  rest  of  the  family  estates,  and  in  1746  suffered  re- 
coveries, whereby  he  acquired  the  fee  simple,  and  he 
continued  in  possession  up  to  his  death,  and  exercised 
several  acts  of  ownership  over  both  classes  of  lands. 

Edward,  the  second  son  (afterwards  Sir  Edward 
King,  Bart.,  and  subsequently  Earl  of  Kingstaiij 
attained  twenty-one  in  1746  or  1747,  and  Senryin 
1753,  and  upon  attaining  their  respective  ages  ihev 
entered  into  possession  of  their  respective  moieties  of 
the  lands  expressly  devised  by  Sir  Henry^s  will, 
except  the  second  class,  which  they  never  claimed 
against  their  elder  brother.  Sir  Edward  married  in 
1752,  and  on  that  occasion  executed  articles,  whereby 
he  agreed  to  charge  his  moiety  with  a  jointure  ibr  hk 
intended  wife,  and  with  portions  for  his  younger 
children. 

In  May  1755,  Robert,  Lord  Kvngsboroughj  died 
without  issue,  leaving  his  next  brother.  Sir  Edwtxrd, 

(a)  This  statement  was  not  admitted  by  the  Earl  of  Kingdan. 
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his  heir-at-law.  Sir  Edward  being  then  in  France^ 
his  brother  Henry  caused  the  papers  of  Lord  Kings- 
borough  to  be  searched,  and  there  was  found  among 
them  a  paper  purporting  to  be  his  will,  dated  January 
1762,  and  devising  all  his  real  estates  to  Henry  for 
his  life,  with  remainder  to  his  sons  in  strict  settlement, 
with  remainders  to  Sir  Edward  and  his  sons,  with 
a  clause  directing  Henry  to  convey  to  Sir  Edward 
his  moiety  or  share  of  the  lands  devised  to  them  by 
Sir  Henry f  their  father.  Henry ^  relying  upon  that 
will,  entered  into  possession  of  all  the  estates,  and 
also  possessed  himself  of  the  title-deeds  and  papers  of 
Lord  Kingsborough.  Sir  Edward  returned  to  Ireland 
in  June  1755,  and  setting  up  his  title  as  heir,  pre- 
pared to  dispute  the  will,  believing  it  not  to  be  a 
genuine  instrument.  Henry  at  the  same  time  filed  a 
bill  against  him  in  the  Court  of  Chancery  in  Ireland^ 
stating  the  devises  in  the  will,  and  praying  to  per- 
petuate the  testimony  of  the  surviving  witnesses  to 
it.  Sir  Edward  put  in  his  answer  in  July  of  the 
flame  year,  insisting  on  his  title  as  heir,  or  else,  under 
the  settlement  of  1722,  or  other  settlements,  in  case  it 
should  appear  that  Robert,  Lord  Kingsborough^  had 
no  power  to  devise ;  and  he  shortly  afterwards  com- 
menced {proceedings  in  ejectment  against  Henry  for 
recovery  of  the  family  estates  lying  in  the  county  of 
Hoscommon. 

In  November  1756,  Henry  filed  a  second  bill  against 
Sir  Edwardj  stating,  amongst  other  things,  that  Ro- 
bert^  Lord  Kingsborough^ s  desk  was  sealed  immedi- 
ately upon  his  death,  and  afterwards  opened,  and 
search  made  amongst  his  papers,  when  the  will  of 
1752  was  found;  and  that  Sir  Edward  shortly  after- 
wards returned  to  Ireland^  set  up  his  title  as  heir,  and 
afterwards  ofiered  to  refer  matters  to  arbitration ;  and 
further  stating,  that  Henry  had,  in  accordance  with  the 
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said  will,  offered  to  convey  to  Sir  Edward  all  the  lands 
devised  to  them  by  Sir  Henrys  but  that  Sir  Edward 
would  not  accept  of  such  conveyance;  and  praying 
that  Sir  Edward  might  set  forth  an  account  of  all  the 
lands  which  passed  by  Sir  Henry  s  codicil,  to  or  in  trust 
for  his  younger  sons.  Sir  Edward  put  in  his  answer 
to  that  bill  within  six  days  (6) ;  stating,  amongst  other 
things,  that  he  received  a  letter  from  Henry ^  in  Angast 
1756,  offering  to  make  over  to  him  all  the  estate  of 
which  he  was  possessed  by  virtue  of  his  father's  will ; 
and  that  about  a  month  previously  Henry  had  made 
him  a  verbal  offer  to  the  effect  in  the  bill  stated ;  and 
that  upon  mention  being  made  to  him  by  Sir  Edward^ 
several  montlis  before,  that  Sir  Henry  had  devised 
some  lands  to  Sir  Edward  and  Henry j  which  they  were 
not  in  possession  of  under  his  will,  and  of  which 
Henry  took  possession  upon  the  death  of  Robert, 
Lord  Kingsboroughy  Henry ^  after  consideration,  told 
Sir  Edward  that  he  had  been  advised  by  Mark  Wkytt^ 
his  attorney,  that  Sir  Henry  had  no  power  to  devise 
the  said  lands,  and  that  he  was  restrained  from  devis- 
ing them  by  a  settlement  made  by  Bobertj  late  Lord 
KingstoTiy  and  that  Mark  Whyte  had  advised  him  not 
to  give  up  such  lands  to  Sir  Edward.  To  this  answar 
were  attached  schedules,  one  of  which  purported  to 
contain  tlie  lands  of  which  Sir  Henry  King  died  seised 
in  fee,  to  the  best  of  the  knowledge  and  belief  of 
Sir  Edward ;  and  comprising,  together  with  others, 
the  first  and  second  class  of  lands  above-mentioned. 
Another  schedule  purported  to  contain  the  lands  which 
were  limited  to  Sir  Edward  by  the  said  will  of  1752,  as 
the  lands  a  moiety  of  which  Henry  was  possessed  of, 
to  the  best  of  Sir  Edward's  knowledge  and  belief,  and 
which  did  not  comprise  any  of  the  lands  forming  the 

(6)  The  hurry  in  wliich  the  pleadings  were  got  up,  was  ui^gecf  as 
an  excuse  afterwards  for  retracting  some  of  the  statements. 
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first  and  second  class,  except  that  Carrigass^  other- 
wise A  Its  J  was  inserted  by  mistake  instead  of  Carri- 
glasSy  the  name  of  other  lands  which  did  pass  by  Sir 
Henry* s  devise  to  his  younger  sons. 

It  appeared,  in  the  course  of  the  litigation,  that 
Lord  Kingsboroughi  in  1746,  executed  a  will  in 
duplicate,  drawn  by  Mark  Whyte^  his  attorney,  one 
part  of  which  he  took  himself,  and  left  the  other  with 
Mark  Whyte,  This  will  purported  to  devise  his  estates 
ia  strict  settlement  to  his  brothers.  Sir  Edward  and 
Henry ^  and  their  sons,  beginning  with  Sir  Edward^ 
with  remainder  to  his  sisters  in  tail ;  and  with  a  clause 
directing  Sir  Edward  to  convey  to  Henry  in  fee  the 
lands  devised  by  Sir  Henry ^  their  father,  and  it  gave 
l^acies  to  the  sisters,  and  to  a  natural  child  of  Lord 
Kir^sherough.  The  fact  of  the  execution  of  this  will 
I;>eing  known  to  Henry  King  and  Mark  IVhyte,  who 
had  got  one  part  of  it  in  his  possession,  but  being 
unable  to  find  the  other,  they,  about  this  period  of 
the  litigation^  employed  Mr.  Hammer^ley ^  a  solicitor  in 
London^  to  see  Mrs.  Riddick,  who  then  resided  there, 
but  who  had  formerly  lived  with  Lord  Kingsborough, 
and  to  make  inquiries  of  her  respecting  such  will.  Mr. 
Hammersley  accordingly  saw  her  at  different  times,  and 
she  informed  him,  that  being  at  Lord  KingsborougJi  s 
house  at  Boylej  in  the  county  of  Roscommon^  in  the 
year  1752,  she  accidentally  went  into  his  Lordship's 
dressing-room  one  day,  when  she  found  him  sitting 
before  a  bureau  that  was  open,  and  the  upper  fold  or 
leaf  thereof  let  down ;  and  that  his  Lordship,  upon 
seeing  her  come  into  the  room,  put  his  hand  into  one 
>f  the  upper  holes  of  the  bureau,  and  took  out  a  parch- 
ment writing,  which  he  showed  her,  and  said  it  was  a 
vill  he  had  formerly  made,  at  a  time  when  he  had  a 
laughter  living  by  Madame  de  la  Rive^  and  contain- 
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ing  a  provision  for  her,  and  also  for  his  Lordship's 
sisters ;  and  his  Lordship  added,  that  his  sisters  were 
ithen  married  and  provided  for,  and  he  gave  the  said 
parchment  writing  into  her  hands,  bidding  her  to  read 
it ;  but  that  she  found  it  so  cramped  or  difficult  that 
she  could  not  read  it,  and  told  him  so,  asking  what  die 
should  do  with  it :  and  thereupon  he  bid  her  throw 
it  into  the  fire,  for  he  had  no  further  use  for  it ;  he 
did  not  intend  it  to  stand  good,  or  to  that  effect ;  and 
that  she  did  accordingly  immediately  throw  it  into 
the  fire,  where  it  was  burned  in  the  presence  of  his 
Lordship  and  herself;  and  that  either  immediate^ 
before  or  after  the  same  was  so  burned,  his  Lordship 
told  her  he  had  a  fellow  or  counterpart  of  it  in  the 
hands  of  Mark  Whyte^  in  Dublin^  and  that  the  first 
time  he  went  there  he  would  take  it  from  him  and 
cancel  it,  for  that  he  did  not  intend  it  to  stand  good, 
or  to  that  effect. 

Mr.  Hammersley  reduced  this  information  from  MrB. 
Riddick  to  writing,  and  she,  after  reading  it  in  his  pre- 
sence, signed  her  name  to  it,  and  he  sent  the  writing 
so  signed  to  Mark  Whyte.  That  information  was 
concealed  by  Henry  King  and  Mark  Whyte  from  Sir 
Edward  King^  who,  though  he  became  aware  Aat 
Mrs.  Riddick  had  signed  some  paper,  continued  igno- 
rant of  the  contents  of  it  until  about  the  year  1775, 
up  to  which  time  he  believed  that  it  related  to  the 
execution  of  the  will  of  1752. 

In  January  1767,  Sir  Edward  King ^  while  his  eject- 
ment for  the  Roscommon  estate  was  depending,  filed  a 
bill  in  Chancery  against  Henry  King,  and  also  against 
Mark  WkytCj  who  was  a  trustee  under  the  will  of  1758, 
stating  that  Sir  Edward  was  entitled,  under  the  settle- 
ment of  1722,  or  as  heir-at-law  of  jRoierf,  Lord  Kings- 
horoughy  to  all  the  real  estate  of  which  his  Lordship 
died  seised,  and  tliat  Henry  King  went  to  Limdon  and 
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got  Mrs.  Riddick  to  sign  a  paper  relative  to  the  execu- 
tion of  the  will  of  1752;  and  that  Henry  King  and 
Mark  Whyte  had  got  such  paper  in  their  possession. 
Henry  King  answered  that  bill  in  April  1757,  and  in 
the  same  month  Mark  fVhyte  put  in  his  answer,  and 
thereby  stated  that  he  believed  that  Henry  King^  in 
1766,  went  to ZrO»dtm,  where  Mrs.  Riddick  resided,  and 
that  she  related  what  she  knew  concerning  the  execu- 
tion of  said  will  {of  1752)  to  a  gentleman  of  character 
ind  credit,  who  was  employed  by  Henry^  and  who 
reduced  the  same  into  writing,  signed  by  her ;  and  he 
idmitted  that  he  had  a  copy  of  her  statement,  but 
Insisted  that  he  ought  not  to  produce  it,  it  being 
evidence  for  Henry  King,  his  client. 

In  May  1757,  Sir  Edward  ohtdine^  a  verdict  in  his 
ejectment  cause  for  the  estate  in  Roscommon  against 
lie  will  of  1752,  and  afterwards  recovered  judgment, 
>ut  Henry  brought  a  writ  of  error,  and  having  failed 
:herein,  appealed  to  the  House  of  Lords. 

Towards  the  end  of  the  year  1757,  Mark  Whyte  pro- 
luced  an  extant  counterpart  of  the  will  of  Lord  Kings- 
borough  before-mentioned  as  dated  February  1746 
[the  instrument  now  in  question  in  these  appeals), 
ind  in  December  of  the  same  year  Sir  Edward  filed 
I  second  bill  against  Henry  and  Mark  Whyte,  and 
ilso  against  Robert  King,  an  infant,  the  eldest  son  of 
5ir  Edward,  stating  that  Sir  Edward,  as  heir  male 
>y  virtue  of  some  family  settlements,  or  as  heir-at-law 
>f  Lord  Kingsborough,  was  entitled  to  all  the  estates ; 
hat  Mark  Whyte  was  examined  as  a  witness  for  Henry 
King  on  the  trial  of  the  ejectment,  and  concealed  the 
act  of  a  former  will  executed  by  Lord  Kingsborough ; 
iiat  a  verdict  was  found  on  such  trial  against  the  will 
>f  1752,  and  judgment  recovered,  but  a  writ  of  error 
¥88  brought  by  Henry  King ;  that  an  accommodation 
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was  afterwaT(ls  proposed  between  Sir  Edward  and 
Henry y  and  when  terms  were  nearly  settled,  and  Sir 
Edward  had  agreed  to  them,  Mark  Wkj/te,  or  Henry 
King  by  his  desire,  said  he  had  another  will  made  in 
1746 ;  that  Sir  Edward  afterwards  saw  such  will,  and 
finding  that  it  referred  to  another  part  in  Mark 
Whyte's  possession,  Sir  Edward  asked  where  it  was, 
and  Mark  ff^hyte  replied  that  he  supposed  Lord  Kwgi- 
borough  had  it,  as  he,  fVhytCj  had  returned  to  I/wd 
KingshoTough  the  part  originally  lodged  with  him, 
and  that  Lord  Kingshorough  afterwards  gave  him  the 
part  he  then  had  as  a  precedent  to  draw  another  will; 
and  the  bill  charged,  that  Lord  Kingshorough  can* 
celled  the  one  part,  but  forgot  to  cancel  the  other, 
which  JVhyte  then  produced,  and  insisted  that  can- 
celling the  one  part  was  sufficient;  and  it  charged 
that  Henry  King  and  Alark  JVhyte  did  not  find  the 
other  part  amongst  Lord  Kingshorough^ s  papers.  The 
bill  then  stated  that  Sir  Edward  asked  Whyte  if  there 
was  another  will  executed  in  1748,  and  he  said  yes,  and 
two  parts  executed,  and  the  contents  much  like  the 
will  of  1 746  ;  that  Lord  Kingshorough  had  one  part, 
and  he,  Whyte,  the  other ;  but  that  he,  JVhyte^  did  not 
know  what  became  of  either,  and  such  bill  prayed 
that  JVhyte  and  Henry  King  might  set  forth  what 
wills  were  executed  by  Lord  Kingshorough  zSi^rnA(^^ 
and  whether  that  will  of  1 746  was  not  cancelled. 

Henry  King  answered  this  bill  in  February  1758, 
and  in  the  same  month  Mark  JVhyte  put  in  his  answeCi 
and  thereby  stated  he  had  been  solicitor  to  Sir  Hewry 
King,  and  afterwards  to  Lord  Kingshorough^  and  got 
into  his  possession  several  of  the  title-deeds,  and  that 
Henry  King  got  possession  of  all  the  title-deeds  and 
papers  which  were  in  Lord  Kingshorough* s  possessicm 
at  his  death  ;  that  he  believed  the  papers  of  Lord 
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Kintfshorough  were  narrowly  searched  and  examined, 
and  that  no  will  was  found  amongst  them  except  that 
of  1762,  and  the  draft  part  thereof  drawn  by  him, 
Whyte^  and  two  loose  sheets  of  paper,  written,  as  he 
believed,  by  Lord  Kingsborough ;  that  he,  JVhyte,  had 
then  in  his  custody  a  will  of  Lord  Kingsborough^ 
dated  the  18th  of  February  1746,  and  he  admitted 
that  he  did  not  disclose  that  fact  in  his  answer  to 
Sir  Edward' 8  former  bill ;  that  he  then  considered  the 
will  of  1746  to  be  of  no  value,  and  omitted  to  men- 
tion it  in  his  said  answer,  as  a  thing  immaterial :  that 
according  to  the  best  of  his  remembrance,  he  did 
upon  his  examination  on  the  trial  of  the  ejectment 
declare,  as  the  truth  was,  that  Lord  Kingsborough^ 
some  time  at  the  latter  end  of  1761,  delivered  to  him 
the  said  will  of  1746,  and  directed  him  to  prepare  a 
draft  of  another  will,  and  by  such  draft  to  limit  his 
real  estate  in  the  first  place  to  his  brother  Henry ^  in 
the  same  manner  and  with  the  same  power  as  the 
same  stood  limited   to  Sir  Edward  in  the  will  of 
1746,  and  that  he,  Whyte^  accordingly  drew  so  much 
of  the  will  of  1762  as  appeared  to  be  in  his  hand- 
writing from  the  will  of  1746 ;  that  he,  Whyte^  at- 
tended a  meeting  on  the  subject  of  the  proposed  ac- 
commodation, and  produced  the  will  of  1746,  upon  the 
face  of  which  it  appeared,  that  one  part  had  been 
lodged  in  his  (Whyte's)  hands,  and  that  in  answer  to 
a  question  by  Sir  Edward,  whether  he,  Wkyte,  had 
the  other  part  of  such  will,  he  answered,  and  as  he 
believed  the  truth  to  be,  that  he  had  given  it  back  to 
Lord   Kingsborough  in   his  lifetime,  and  that  Lord 
JCingsborough  had  afterwards  given  him  the  part  then 
produced,  in  order  to  prepare  the  draft  of  another 
will  by  it,  and  that  he,  Whyte,  did  not  take  upon 
himself  to  distinguish  whether  the  will  of  1746,  liien 
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1838.  in  his  hands,  was  the  part  originally  lodged  with  him. 
Viscount  ^^  'h^*  which  was  originally  kept  by  Lord  Kings^ 
LoRToif  borough ;  that  he  delivered  to  Lord  Kingsborough  the 
Earl  of  part  of  the  will  of  1746,  originally  deposited  with 
euc^a!  ^^™>  WhytCi  and  that  Lord  Kingsborough  gave  him, 
in  the  end  of  1751,  and  for  the  purpose  before  set 
forth,  that  part  of  the  will  of  1746  which  then  re- 
mained in  his,  Whyte^Sj  hands,  and  which  he  produced 
at  the  said  meeting  with  Sir  Edward^  and  he  ad- 
mitted that  he  did  not  find  any  other  part  of  the  will 
of  1746  among  Lord  Kingsborough* s  papers ;  that  in 
answer  to  Sir  Edwards  question,  whether  Lord 
Kingsborough  had  not  executed  another  will  at  his, 
Whyte'sj  house,  about  the  year  1748,  he,  fVhyte^ 
answered,  that  Lord  Kingsborough  bad  executed  a 
will  subsequent  to  that  of  1746,  but  that  he  could  not 
be  so  particular  as  to  remember  whether  it  was  in 
the  year  1748  or  not ;  that  the  contents  of  it  were 
much  the  same  as  to  the  real  estate  as  that  of  1746,  and 
that  there  were  two  parts  of  it  executed  on  parchment, 
and  with  all  due  solemnities ;  that  one  part  thereof 
remained  in  Lord  Kingsborough* s  own  hands,  and 
that  the  other  part  was  deposited  with  him,  fVhyte\ 
that  he  did  not  know  what  had  become  of  either  of 
such  parts,  except  that  he  had  no  doubt  Lord  Kvngs^ 
borough  had  got  from  him  the  part  lodged  in  his, 
Whyte's^  hands,  and  he  believed  no  part  of  such  will 
was  among  his,  Whyte's^  papers,  or  to  that  effect ;  and 
he  did  not  recollect  who  were  the  subscribing  wit- 
nesses (to  the  will  of  1747),  but  believed  he  drew  it 
from  the  will  of  1746,  or  some  copy  or  draft  thereof, 
and  that  he  had  no  other  instructions  for  drawing  the 
same;  that  he  did  not  believe  the  said  subsequent 
will  was  ever  removed  from  the  place  in  which  he 
deposited  it  until  he  delivered   the  same  to  Lord 
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Kingshoroughj  and  that  he  could  not  form  any  belief 
what  was  become  of  such  subsequent  will;  that  he 
believed  he  had  not  such  subsequent  will  in  his  hands 
at  the  time  Lord  Kingsborough  gave  him  the  will  of 
1746  as  a  precedent  to  draw  the  draft  of  another  will. 

In  February  J  1768,  Sir  Edward  filed  a  third  bill 
against  Henry  and  Mark  Whyte,  stating  that  Henry 
had  got  possession  of  the  real  and  personal  estate  of 
Lord  Kingsborough^  but  had  neglected  to  pay  Lord 
Kingsborough' s  mortgage  or  other  debts,  or  to  keep 
down  the  mterest,  and  pra3ring  that  Lord  Kings* 
borough's  personal  estate  might  be  applied  in  exon- 
eration of  his  real  estate,  and  for  a  discovery  of  all 
title-deeds.  Henry  King  and  fVhyte  put  in  their 
answers  in  1759,  and  by  Whyte's  answer,  Sir  Edward 
King  was  informed  for  the  first  time  of  the  existence 
of  the  deed  of  1724,  under  the  limitations  of  which 
the  first  class  of  lands  reverted  in  strict  settlement  to 
Sir  Henry  King ;  but  he  or  his  agents  did  not  get 
possession  of  such  settlement,  or  become  acquainted 
with  its  purport,  until  after  the  arrangement  made 
between  him  and  Henry  in  1761,  hereinafter  stated. 

In  April  1758,  Henry  King  filed  his  third  bill 
against  Sir  Edward^  stating  the  settlement  of  1722, 
ahowing  the  first  class  of  lands  limited  to  Robert  King 
in  fee,  and  the  second  class  to  the  trustees  for  sale ; 
that  Robert  died  without  issue,  leaving  Sir  Henry 
King  his  brother  and  heir-at-law;  that  Sir  Henry ^ 
being  seised  as  aforesaid,  made  his  will  and  codicil 
before  stated  ;  that  Lord  Kingsborough^  in  1746,  con- 
veyed all  said  lands  in  Sligo  in  said  settlement  to  a 
tenant  to  the  preecipe,  and  suffered  recovery,  and 
became  seised  in  fee ;  that  he  employed  Mark  JVhyte 
to  draw  the  will  of  1746,  one  part  of  which  was  then 
deposited  in  Whyte's  hands,  where  the  same  remained 
for  some  time,  and  was  afterwards  by  him  delivered 
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to  Lord  Kingshorough ;  that  a  coolness  arose  between 
Lord  Kingshorough  and  Sir  Edward  ^bout  1750;  that 
Lord  Kingsborfiugh,  in  1751,  employed  fVhyte  to 
prepare  another  will,  and  limit  the  estates  to  Henry 
for  life,  &c. ;  and  about  December  1751,  delivered  to 
Wkt/te  one  part  of  the  will  of  1746,  as  a  precedent  to 
draw  the  new  will  by,  with  directions  to  substitute 
Henry  and  his  sons  in  the  place  of  Sir  Edward  and 
sons ;  that  JVhyte  accordingly  prepared  two  parts  <tf 
the  new  will,  and  sent  or  delivered  the  same  to  Lord 
Kingsborough,  who  locked  them  in  his  desk  in  his 
house  in  Dublin,  and  afterwards  executed  one  of  them 
there  previous  to  his  leaving  Dublin ;  that  he  got 
three  of  his  servants  to  attest  the  will  of  1752 ;  that  he 
afterwards  removed  that  will  and  all  his  papers  to 
Boykf  and  put  the  same  in  his  desk  there,  and  in 
1755  he  went  to  Boyhj  and  soon  after  sat  down  to 
prepare  a  will,  and  wrote  a  great  part  thereof,  which 
after  his  death  was  found  written  upon  two  sheets  <rf 
paper,  and  the  other  part,  or  duplicate  of  the  will  of 
1752,  in  JVhyte  s  writing,  was  found  with  the  will  of 
1752  in  his  desk  at  Boyle;  that  Lord  Kingshorough 
was  seised  with  paralysis  in  April  1755,  when  his  keys 
were  taken  charge  of  by  his  agent,  Mr.  Dodd^  and 
that  his  desk  was  never  afterwards  opened  till  the 
2d  of  June  1755,  when  several  gentlemen  attended, 
the  seals  were  broken,  search  made,  and  the  will  of 
1752  only  found  with  the  duplicate  draft  of  it,  and 
two  sheets  of  letter-paper  partly  written  upon. 

In  Aprily  1758,  Sir  Edward  King  put  in  his 
answer  (seven  days  after  the  bill  was  filed)  (c),  whereby 
he  admitted  the  settlement  of  1722,  the  death  of 
Robert  King^  and  that  Sir  Henry  King  being  seised, 
made  his  will  and  codicil,  as  in  the  bill  stated  ;  that 
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he  believed  Lord  Kingshorough  suffered  a  recovery  of 
all  the  said  lands,  but  did  not  know  whether  he 
acquired  the  fee ;  that  he  heard  and  believed  that 
two  parts  of  the  will  of  1746  were  executed,  and-that 
one  of  them  was  deposited  in  the  hands  of  Whyte, 
where  he  believed  it  remained  to  the  death  of  Lord 
Kingsboraugh;  that  he  heard,  but  did  not  believe, 
that  Lord  Kingshorough  at  any  time  delivered  to 
Whyte  a  part  of  that  will,  to  be  made  use  of  as  a 
precedent  for  the  will  of  1752,  or  that  the  will  of 
1746  was  at  all  given  to  Whyte  by  Lord  Kingshorough^ 
except  the  duplicate ;  on  the  contrary,  he  believed 
that  the  part  of  the  will  of  1746,  which  Lord  Kings- 
horough at  first  kept  in  his  own  hands,  and  which  he 
believed  was  the  same  produced  by  Whyte,  remained 
in  the  custody  of  Lord  Kingshorough  till  his  last 
sickness  ;  and  that  during  his  illness,  or  shortly  after 
his  death,  the  same  was  fraudulently  taken  from 
among  his  papers,  and  secreted  by  Whyte  or  some 
other  person ;  that  he  believed  fVhyte  prepared  the  will 
of  1762  from  the  part  of  the  will  of  1746  deposited 
with  him;  but  that  Lord  Kingshorough  never  exe- 
cuted the  will  of  1752;  that  William  French  was  in 
the  house  of  Lord  Kingshorough  during  his  last  illness; 
and  that  on  the  night  of  his  death  he  caused  the  desk, 
and  other  places  where  his  valuable  papers  where  kept, 
to  be  sealed  up ;  and  that  he  and  others  were  present 
when  the  seals  were  broken,  and  search  made,  on  the 
2d  June  1755  ;  and  that  no  will  was  found  except 
that  of  1752;  that  upon  the  death  of  Lord  Kings- 
borough,  he,  Sir  Edward,  became  entitled  to  the 
estates,  as  eldest  issue  male  of  Sir  Henrys  by  virtue 
of  the  settlement  of  1722,  and  of  the  ancient  settle- 
ments in  his  family,  or  as  heir-at-law  of  Lord  Kings- 
borough;  that  he   believed  the  name  Kingshorough, 
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subscribed  to  the  will  of  1752,  was  not  the  hand- 
writing of  Lord  Kingshorough  ;  that  the  will  of  1746 
was  not  disclosed  by  Whyte  on  his  examination  on 
the  trial  of  the  ejectment ;  that  he  believed  fVhyte 
would  never  have  mentioned  that  will,  if  it  had  not 
happened  that  he,  Sir  Edvmrd,  and  Henry,  had 
lately,  by  the  interposition  of  friends,  come,  to  an 
amicable  composition,  and  all  the  terms  thereof  had 
been  agreed  upon,  one  of  which  was,  that  Hemrg 
consented  to  waive  his  said  will  (of  1752),  and  in 
order  to  ratify  the  same,  a  draft  of  an  Act  of  F^ia« 
ment,  which  the  parties  agreed  to  apply  for,  was 
actually  drawn  by  Sir  Edward's  counsel,  and  laid 
before  Henry's  counsel ;  and  then  Whyte  produced 
the  will  of  1746,  in  order  as  he,  Sir  Edwcerd,  believed, 
for  his  private  advantage,  to  frustrate  the  compiomiie 
and  continue  the  litigation. 

To  this  answer  was  annexed  a  schedule,  in  whidi 
the  lands  of  CarrigasSj  otherwise  Alts,  part  of  the  fint 
class  of  lands,  were  by  mistake  inserted,  instead  of 
the  lands  of  Cktrriylass,  amongst  the  lands,  of  whidi 
Sir  Henry  was  clearly  seised  in  fee ;  and  in  the  same 
schedule  Sir  Edward  insisted  that  the  several  other 
lands  comprised  in  the  first  and  second  class,  together 
with  others,  passed  by  the  will  and  codicil  of  Sir  Hmirff 
to  his  two  younger  sons ;  but  he  stated  that  a  questioii 
in  law  arose  which  had  not  yet  been  determined, 
whether  Sir  Henry  died  seised  in  fee  of  or  had  power 
to  devise  such  last-mentioned  lands. 

In  June,  1759,  Henry  King  filed  an  amended  Ull, 
generally  of  the  same  import  as  his  third  original  bill, 
praying  amongst  other  things  an  account  of  Lord 
Kingsboravgh's  debts  and  real  estate,  and  that  a  com* 
petent  part  of  such  estate  might  be  sold  for  payment 
of  his  debts. 
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To  that  bill  Sir  Edward  put  in  a  plea  of  the  verdict 
and  judgment  in  the  ejectment  cause,  which  was 
allowed,  and  Henry  thereupon  appealed  to  the  House 
of  Lords. 

In  December  1760,  an  arrangement  proposed  some 
time  before  between  the  two  brothers  was  concluded, 
and  afterwards  reduced  into  form  by  a  deed  dated 
May  1761,  and  made  between  Sir  Edward  King, 
therein  described  as  brother  and  heir-at-law  of  Lord 
Kifigsborough,  of  the  one  part,  and  Henry  King  of  the 
other  part,  by  which  deed — after  reciting  Sir  Henry 
King^sviiW  and  codicil ;  the  Ae^XYioi Robert,  Lord  Kings- 
haroughy  claiming  at  the  time  of  his  death  to  be  seised 
in  fee  simple  of  considerable  real  estate  in  the  counties 
o(  Roscommonj  Sligo,  and  Galway;  the  discovery  of  the 
will  of  1752  and  Henry  King's  claim  under  it  to  the 
estates  alleged  to  be  thereby  devised  to  him,  and  that 
he  afterwards  obtained  administration  of  the  goods 
and  chattels  of  Lord  Kingsborough,  with  the  said 
instrument  annexed  as  the  will  of  Lord  Kingsborough, 
and  possessed  himself  of  his  personal  estate;  the 
ejectment  brought  by  Sir  Edward,  and  the  verdict 
and  judgment  therein,  setting  aside  the  said  will, 
and  establishing  Sir  Edward's  title  to  Lord  Kings- 
bdraugVs  estates  in  the  county  of  Roscommon,  and 
that  he  took  possession  of  the  same ;  and  further  re- 
citing the  third  bill  filed  by  Henry  for  establishing 
the  said  will  of  1752,  and  the  proceedings  therein, 
and  several  other  suits  of  law  and  equity  between 
them  in  respect  of  the  real  and  personal  estate  of  Lord 
Kingsborcughj  and  that  they  had  agreed  to  put  an 
end  to  all  controversies  between  them,  and  to  obtain 
an  Act  of  Parliament  for  carrying  the  agreement  into 
execution; — It  was  witnessed,  that  in  consideration 
of  the  premises,  and   in  order  to  put  an  end  to 
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all  disputes  between  Sir  Edward  and  Henrys  and  in 
consideration  of  the  covenants  and  agreements  therein 
contained  on  behalf  of  Henry j  Sir  Edward  released 
him  from  all  claims  in  respect  of  his  receipts  of  the 
personal  estate  and  of  the  rents  of  the  real  estate  of 
Lord  Kingsbaraugh ;  and  covenanted,  within  the 
space  of  one  year,  to  convey  to  him  all  the  lands  and 
hereditaments,  which  Sir  Henry  King,  by  his  will 
and  codicil,  devised  or  intended  to  devise  to  them  his 
younger  sons,  and  so  that  Henry  and  his  issue  should 
have  and  enjoy  the  same  under  such  limitations,  and 
with  such  powers,  and  with  such  remainders,  as  were 
limited  and  appointed  concerning  the  same  by  Sir 
Henry's  will  and  codicil,  in  case  Lord  Kingsbaraugh 
had  died  without  issue  male,  and  without  barring 
the  remainders  limited  of  the  family  estate  by  tl^ 
settlement  of  1722.  And  it  was  declared  that  Henry 
should  enjoy  all  the  lands  so  agreed  to  be  conveyed 
to  him,  whether  Sir  Henry  had  or  had  not  power  to 
devise  the  same.  And  it  was  further  witne^ed,  that 
in  order  to  put  a  final  end  to  all  disputes  betwe^ 
them,  Henry  relinquished  all  right  to  all  Lord 
KingsborougK s  real  estate,  and  agreed  that  the  said 
verdict  should  be  considered  as  a  final  and  irrever* 
sible  determination  of  the  right  of  Sir  Edward  to 
such  real  estate  as  Lord  KingsborougK s  heir-at-law. 
And  they  covenanted  that  they  would  endeavour  to 
procure  an  Act  of  Parliament  to  carry  these  several 
agreements  into  execution,  and  they  agreed  that  th^ 
would  also  endeavour  that  all  the  real  estate,  whereof 
Lord  Kingsborough  died  seised  in  fee  simple  or  fee 
tail  (the  lands  therein  mentioned  only  excepted), 
subject  to  and  charged  with  his  debts  which  then 
remained  unpaid,  should  stand  limited  to  Sir  Ed* 
ward  in  fee,  or  to  such  uses  as  he  should  appoint 
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By  an  Act  of  Parliament  which,  in  pursuance  of  the 
last-recited  covenant,  Sir  Edward  and  Henry  King  pro- 
cured to  be  passed  by  the  Parliament  of  Ireland  in  AprU 
1762, — after  reciting  that  Robert^  Lord  Kingsboroughj 
upon  the  death  of  Sir  Henry  King  in  1739 ,  by  virtue  of 
several  family  settlements  therein  mentioned  (not  no- 
ticing the  settlement  of  1724), became  seised,  as  tenant 
in  tail  male,  of  several  lands  and  hereditaments  also 
therein  mentioned,  subject  to  several  debts  and  incum- 
brances, and  that  in  1746,  after  he  had  attained  his 
age  of  21,  he  levied  fines  and  sufiered  recoveries  of 
his  estates  in  the  counties  of  Roscommon^  Sligo,  and 
Galway,  and  farther  reciting  to  the  same  import  as  the 
recitals  in  the  said  deed  of  compromise,  and  that  Sir 
JEdwardj  by  his  marriage  articles,  agreed  to  settle  his 
moiety  of  the  lands  devised  to  him  by  Sir  Henry's 
will  and  codicil  to  the  uses  in  the  said  articles  men- 
tioned, and  that  he  had  then  issue  one  son,  Robert ^ 
then  a  minor,  and  that  Henry  had  no  issue,  &c. — It 
was  enacted,  that  the  agreement  in  the  indenture  of 
1761,  and  all  the  covenants  and  agreements  therein 
contained,  should  be  binding  and  conclusive  on  Sir 
Edward  and  Henry  and  their  respective  issue,  and  all 
persons  claiming  under  them  or  their  issue,  and  that 
the  said  verdict  should  be  conclusive  to  all  the  said 
persons  and  their  issue ;  And  for  carrying  the  said 
agreement  into  execution,  it  was  further  enacted,  that 
both  the  first  and  second  class  of  lands,  together  with 
other  lands  therein  mentioned,  of  which  Sir  Henry 
King  was  at  the  time  of  his  death  seised  in  fee,  and 
which  were  devised  by  his  will  and  codicil,  and  also 
certain  leasehold  estates  thereby  bequeathed,  should 
be  vested  in  and  settled  on  Robert  French  and  Annes- 
ley  GorCy  freed  and  discharged  from  all  limitations 
and  incumbrances  in  or  by  the  said  settlements,  or 
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the  will  and  codicil  of  Sir  Henry^  or  the  marriage 
articles  of  Sir  Edward^  to  the  use  of  Henry  for  life, 
remainders  as  to  so  much  of  the  said  lands  and  pre- 
mises as  were  fee  simple,  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  and  as  to  the 
leasehold  interests  to  the  first  and  other  sons  of  Henry 
in  succession  who  should  attain  21  or  die  under 
that  age  having  issue,  and  for  deiault  of  such  issue 
in  trust  as  to  all  the  said  lands  and  premises,  as  well 
the  fee  simple  estate  as  the  leasehold  interest,  so  far 
forth  as  Sir  Henry  had  a  right  and  power  to  devise, 
bequeath,  and  dispose  of  the  same,  and  not  otherwise, 
to  the  use  of  Sir  Edward  and  such  other  persons  in 
remainder  for  such  estates  respectively,  and  subject 
to  such  charges  and  limitations  as  Sir  Henry  by  his 
will  and  codicil  had  declared  concerning  the  same,  as 
the  provisions  for  his  said  two  sons  Sir  Edward  and 
Henry,  and  in  lieu  of  the  premises  therein  limited  to 
the  use  of  Henry  and  his  issue  male.  And  in  satis* 
faction  of  every  provision  intended  to  be  made  for  Sir 
Edward's  issue  by  his  marriage  articles,  certain  lands 
in  the  county  of  Roscommon  were  vested  in  trustees, 
discharged  from  all  limitations  and  charges  created  by 
the  said  settlements,  or  Sir  Henry's  will  or  codicil,  or 
by  any  will  or  wills  whatsoever  (save  as  thereinafler 
was  saved)  made,  or  alleged  to  have  been  made  by  Lord 
Kingsboroughj  to  the  use  of  Sir  Edward  and  his  issue 
male,  remainder,  in  default  of  such  issue,  to  such  peisons 
as  would  be  entitled  to  the  same  if  that  Act  had 
never  been  made.  And  to  provide  a  fund  for  paying 
Lord  KingsborougK s  debts  and  the  incumbraAces 
affecting  his  real  estate,  and  to  indemnify  Henry 
King  against  the  same,  other  lands  were  vested  in 
trustees,  discharged  from  all  uses  of  the  settlements 
before  stated,  and  of  Sir  Henry  King^s  will,  and  of  all 
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wills  made  or  alleged  to  have  been  made  by  Lord 
Kingsborough^  on  trust  by  sale  or  mortgage  to  raise 
a  fund  to  pay  such  debts  and  incumbrances,  and 
10,000/.  to  be  applied  as  Sir  Edward  should  appoint ; 
and  as  to  the  residue  of  such  trust  lands  remaining 
unsold  or  in  mortgage,  in  trust  for  such  persons  as 
should  be  entitled  to  them  if  the  Act  had  not  passed. 
The  Act,  after  several  other  provisions,  lastly  pro- 
vided, that  nothing  therein  contained  should  preju- 
dice the  remainders  claimed  by  the  sisters  of  Lord 
Kingshoraugh  under  a  will  executed  by  him  the  18th 
oi  February  1746. 

At  the  time  the  agreement  was  executed,  and  till 
about  the  time  of  passing  the  Act,  Sir  Edward  was 
ignorant  of  the  contents  of  the  settlement  of  1724, 
and  was  unable  to  ascertain  what  lands  descended  to 
Sir  Henryj  on  Roberts  death,  as  his  heir-at-law,  and 
what  devolved  to  him  in  settlement ;  and  being  thus 
unable  to  distinguish  the  particular  lands  which  Sir 
Hefiry  had  a  right  to  devise  from  those  over  which 
he  had  no  such  power,  and  which  latter  devolved  on 
Lord  Kingsborovgh  on  Sir  Henry's  death,  the  Act 
was  so  framed  as  not  to  abridge  Sir  Edward's  title  as 
Lord  Kingsbarough's  heir-at-law  to  the  lands  thereby 
given  Henry  upon  the  death  and  failure  of  issue  male 
of  Henry,  if  it  should  appear  that  Sir  Henry  had  not 
power  to  devise  the  same.  Sir  Edward  was  at  this 
time  also  ignorant  of  the  real  purport  of  Mrs.  Mid- 
dick's  declaration  concerning  the  will  of  1746,  and 
the  last  clause  in  the  Act,  saving  the  rights  of  Lord 
Kingsborougk's  sisters  under  that  will  was  inserted  in 
consequence  of  a  petition  presented  by  one  of  the  sisters, 
while  the  Act  was  in  progress.  At  that  time  a  case 
was  prepared  by  the  counsel  of  Sir  Edward,  and  a 
copy  thereof  furnished  to  each  of  the  husbands  of  the 
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1 838.  sisters,  and,  after  being  approved  of  on  their  behalf, 
the  same  was  laid  before  Mr.  Charles  Yarke^  with 
a  view  to  satisfy  the  husbands  of  the  sisters  as  to 
their  claim  under  the  will  of  1746,  and  Mr.  Yarh^ 
^V'ttSS^'  in  October  1762,  after  the  Act  was  passed,  gave  his 
opinion  that  the  will  of  1746,  and  also  that  executed 
in  1747,  were  cancelled;  and  the  sisters  or  their 
husbands  set  up  no  further  claim  under  the  limita- 
tions in  the  will  of  1746,  or  in  respect  oi  the  legacies 
purported  to  be  given  them  by  that  will. 

Henry  King^  by  virtue  of  the  Act,  continued  ii 
possession  of  the  lands  thereby  given  him  (induding 
the  lands  now  in  question)  from  the  date  of  that  Act 
up  to  the  time  of  his  death  in  1821.  Sir  Edmari 
continued  in  possession  of  the  bulk  of  the  fiunily 
estates,  and  nothing  occurred  with  refer^ice  to  the 
litigation  between  him  and  Henry,  or  in  relation  to 
Lord  KingshorougK s  will,  until  about  the  period  of 
Sir  Edward's  eldest  son  attaining  his  age  of  21 
years,  in  1775.  In  June  of  that  year.  Sir  Edwari^ 
then  Earl  of  Kingston^  wrote  a  letter  to  his  eldest  son, 
Rohertj  Viscount  Kingsborotigk  (who  was  then  in 
London),  requesting  him  to  concur  in  levying  fines 
of  the  estates  of  which  the  Earl  was  then  in  posses- 
sion, and  which  he  considered  himself  to  have  in 
fee,  and  telling  him  that  before  he  consented  to  lery 
such  fines,  he  would  have  him  fully  satisfied  that  he 
did  not  give  a  power  which  the  Earl  had  not  already, 
but  only  clear  up  the  title  so  fully  that  the  Eui 
might  be  able  to  make  such  use  of  that  power  as 
might  best  serve  his  family.  He  then  alluded  to  the 
extant  part  of  the  will  of  1746,  and  said  he  would 
send  his  son  the  case  laid  before  Mr.  Yorke  in  1768, 
with  his  opinion  on  it,  and  Mrs.  Riddick's  declaratioD, 
and  a  copy  of  the  part  of  that  will  then  in  beings 
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to  show  it  was  the  counterpart  of  that  so  destroyed. 
He  added,  that  from  those  materials  he  begged  his 
son  would  get  a  case  drawn  up  and  laid  before  such 
counsel  for  his  opinion,  and  then  he  would  be  able 
to  judge  whether  he  could  comply  with  what  he, 
the  Earl,  desired,  or  not. 

Viscount  Kingshorough  came  of  age  in  July  1775, 
and  went  to  Dublin,  where  a  case,  founded  partly  on 
the  statement  made  by  Mrs.  Riddicky  was  drawn  out 
by  the  Earl,  with  the  approbation  of  his  son,  and 
given  to  the  son,  who  laid  it  before  Mr.  Tisdale,  then 
Attorney-general  of  Ireland^  and  obtained  his  opinion 
relative  to  the  cancellation  of  the  will  of  1 746 ;  after 
which  the  son  joined  with  his  fether  in  suffering 
recoveries  of  the  estates  which  the  Earl  was  in  pos* 
session  of,  but  not  including  the  lands  now  in  ques- 
tion, which  were  then  held  by  Henry  King  under  the 
Act. 

In  January  1781,  Viscount  Kingsbarough  filed  a 
bill  against  the  Earl,  his  father,  and  the  trustees  for 
sale  under  the  Act  of  Parliament,  setting  up  the  will 
of  1746,  one  part  of  which  was  stated  to  be  then  in 
his  possession,  and  stating  the  litigation  between  Sir 
Edward  and  Henry,  the  compromise  by  the  deed  of 
1761 ;  and  that  it  being  impossible,  by  reason  of  the 
will  of  1746,  to  carry  the  deed  into  effect  without  the 
aid  of  Parliament,  they  procured  the  Act  of  1762  to 
give  validity  thereto ;  and  that  the  Roscommon  estate 
was  thereby  vested  in  the  trustees  for  sale :  that  such 
trustees  having  sold  part  of  the  estate,  and  paid  Lord 
KingshorougKs  debts,  the  Earl  formed  a  plan  of  pre- 
vailing on  the  plaintifi^,  on  his  coming  of  age,  to  join 
with  him  in  sufiering  recoveries ;  that  plaintiff  was 
under  the  Earl's  influence  at  the  time,  and  ignorant 
of  his  title  under  the  will  of  1746,  which  the  Earl 
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knew  to  be  a  subsisting  will,  as  appeared  by  a  letter 
from  Mr.  Glcucock^  his  attorney,  dated  December 
17«0. 

In  June  1781  the  Earl  filed  his  answer,  and  stated, 
amongst  other  things,  that  he  believed  Robert,  Lord 
Kingsborough,  deposited  one  part  of  the  will  of  1746 
with  Mark  WhytCy  and  kept  the  other  for  some  time 
in  his  own  hands ;  and  that  he  cancelled  and  revoked 
that  will ;  that  the  reason  for  applying  for  the  Act  of 
1762  was,  because  under  the  will  and  codicil  of  Sir 
Henry  and  the  defendant's  marriage  articles  of  1753, 
defendant  was  made  tenant  for  life,  with  remainder 
in  tail  to  his  sons,  of  certain  lands  of  which  defendant 
was  in  possession,  and  because  it  was  part  of  the 
agreement  with  Henry  that  such  estate  should  be  then 
conveyed  to  Henry  and  his  issue  in  present  pos- 
session ;  that  while  the  Bill  for  the  Act  was  pending, 
defendant,  with  the  consent  and  approbation  of  his 
sisters,  caused  a  true  state  of  the  case  relative  to  the 
wills  of  1746  and  1747  to  be  laid  before  Mr.  Ywke, 
who  (after  the  passing  of  the  Act)  gave  his  opinion 
that  both  such  wills  were  cancelled ;  that  before  the 
verdict  against  the  will  of  1752,  Henry  King  directed 
Mr.  Hammersley  to  apply  to  Mrs.  Middick  relative  to 
the  will  of  1752,  and  that  she  made  the  above-men- 
tioned declaration  relative  to  the  burning  of  one  part 
of  the  will  of  1746;  that  defendant  was  told  thereof 
many  years  afterwards  by  Henry  King,  and  he  sent 
to  Mr.  Hammersley  to  see  Mrs.  Riddick,  to  be  informed 
again  touching  the  cancellation  of  the  said  will ;  thit 
he  believed  Mr.  Hammersley,  accordingly,  in  1778^ 
applied  to  her,  and  that  she  made  the  same  declaia- 
tion  as  before,  and  he  believed  that  Mr.  Hammenbj 
reduced  it  into  writing,  and  that  she  signed  it  in  his 
presence;   that  in  June  1755,   defendant  sent  the 
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plaintiff  (then  in  LondoTi)  the  case  and  opinion  of  Mr. 
Yorke,  and  Mrs.  Riddick's  declaration,  and  also  a  copy 
of  the  will  of  1746,  and  that  plaintiff  remained  in 
London  two  months,  and  had  opportunity  of  seeing 
Mr.  Hammersley  and  Mrs.  Riddick  ;  that  the  plaintiff, 
after  his  return  to  Ireland  in  1775,  told  the  defen- 
dant he  had  left  the  papers  with  a  friend  in  London 
to  get  Mr.  Dunning's  opinion,  but  had  no  doubt  it 
would  agree  with  Mr.  Yorke's^  and  desired  the  defen- 
dant to  proceed  to  levy  fines  and  suffer  recoveries ; 
that  plaintiff,  by  a  letter  from  Dublin  of  the  21st  of 
November  1775,  informed  defendant  he  had  got  Mr. 
Dunning^ s  opinion,  and  it  .agreed  with  Mr.  Yorkers ; 
that  defendant  then  wrote  to  Mr.  Glascock  to  prepare 
the  recoveries;  that  previous  to  the  fines  and  re- 
coveries being  levied  and  suffered,  defendant  gave 
plaintiff  the  will  of  1746  (obtained  by  him  out  of  the 
Court  of  Chancery,  where  it  had  been  lodged  by 
MarkWhyte\  and  Mrs. Riddick' s  declaration,  and  Mr. 
Hammersley* s  letter  to  defendant,  which  accompanied 
his  evidence,  and  he  disclosed  to  plaintiff  every  cir- 
cumstance relating  to  the  will  of  1746,  which  defen- 
dant was  then  informed  of;  that  plaintiff  came  of  age 
six  months  prior  to  the  recoveries  being  suffered,  and 
had  been  married  some  years,  and  was  in  possession 
of  a  very  large  income,  and  employed  Mr.  Lan^  as 
his  attorney ;  that  defendant  never  allowed  the  will 
of  1746  to  be  a  subsisting  will,  and  had  not  possession 
of  it  until  after  the  Act  of  Parliament  was  passed ; 
and  he  admitted,  that  Mr.  Glasccok  not  being  in- 
formed concerning  the  revocation  of  the  will  of  1746, 
or  fully  informed  of  all  the  other  circumstances  re- 
lative to  the  said  will,  wrote  to  the  defendant  the 
letter  in  the  bill  stated  ;  that  defendant  offered  to 
leave  his  title  as  it  stood  prior  to  suffering  the  re* 
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coveries  to  the  opinion  of  three  eminent  counsel  in  Eng- 
land (Mr.  Dunning  to  be  one),  but  that  the  plaintiff 
would  not  agree,  relying,  as  the  defendant  believed, 
on  the  alteration  of  circumstances  by  Mrs.  RiddicHt 
death  since  suffering  the  recoveries. 

In  February  1781  the  Earl  filed  a  cross  bill  against 
the  said  Viscount  Kingshorough^  stating  and  charging 
the  facts  contained  in  his  answer.  In  June  following 
Viscount  Kingsborough  filed  his  answer,  stating, 
amongst  other  things,  that  he  believed  Lord  Kings- 
boroughfin  1747  or  1748,  duly  executed  a  will,and  that 
the  limitations  in  it  were  much  the  same  as  those  in 
the  will  of  1746.  The  answer  then  stated  the  account 
given  by  Mark  Whyte  in  his  answer  February  1768, 
relative  to  those  two  wills  and  to  the  counterpart 
of  the  will  of  1746,  not  having  been  found  among 
Lord  Kingsborough' s  papers,  and  referred  generally 
to  such  answer.  The  answer  further  stated  two  letters 
from  Mr.  Glascock  to  the  Earl,  of  December  1760, 
relative  to  the  treaty  for  a  compromise  then  on  foot 
between  him  and  Henry^  and  expressing  a  doubt 
whether  Parliament  would,  on  the  concurrence  €i 
Henry  King  alone,  conclude  the  will  of  1746  as  well 
as  that  of  1752,  and  give  the  Earl  the  fee,  unless  he 
could  produce  evidence  of  the  will  of  1747  having 
contained  a  devise  of  that  nature  to  him ;  that  defen- 
dant, Viscount  Kingsboroughj  believed  that  so  £ur 
from  Henry  King  having  given  up  his  rights  under 
the  will  of  1746,  they  were  n^aintained  and  esta- 
blished by  the  Act ;  and  he  believed  Mr.  Hammershf 
took  down  the  declaration  of  Mrs.  RidAckj  but  that 
it  was  not  made  on  oath,  and  was  not  true;  but, 
admitting  it  to  be  true,  that  it  might  apply  to  the  will 
of  1747,  and  not  to  that  of  1746.  The  Viscount 
admitted  having  received  from  the  Earl,  in  London^ 
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the  copy  of  the  will  of  1746,  and  Mrs.  Riddick's  decla- 
ration, and  the  case  and  opinion  of  Mr.  Yorke,  and 
admitted  he  might  have  had  the  advice  of  the  most 
eminent  lawyers,  and  have  informed  himself  of  the 
character  and  credibility  of  Mr.  Hammersley  and  Mrs. 
Riddick ;  but  that  his  confidence  in  his  father's  asser- 
tions of  his  being  tenant  in  fee  led  him  to  consider  it 
unnecessary.  That  he  gave  the  above  papers  to  a 
friend  to  get  Mr.  Dunning*$  opinion,  who  gave  no 
opinion,  but  recommended  an  amicable  settlement. 
That  defendant,  fearing  the  Earl  would  not  be  pleased 
with  that  answer  of  Mr.  Dunning,  wrote  to  the  Earl 
that  he  got  Mr.  Dunning^ s  opinion  agreeing  with 
Mr.  Yorkers,  but  that  was  not  true. 

Both  parties  amended  their  respective  bills  by  in- 
troducing into  them  the  statements  in  their  answers 
to  the  original  and  cross  bills,  and  they  put  in  their 
answers  respectively  to  the  amended  bills. 

The  Earl,  in  his  answer,  insisted  that  the  will  of 
1746  had  been  cancelled ;  that  the  Viscount  had  every 
means  of  ascertaining  all  the  circumstances  relative  to 
it  before  he  joined  in  suffering  the  recoveries ;  that  the 
Earl  had,  before  any  bill  was  filed  against  him  by  the  ' 
Viscount,  offered  to  refer  the  matters  in  dispute  between 
them  to  arbitration,  and  that  if  the  arbitrators  should 
be  of  opinion  that  the  Earl  had  not  the  fee  of  the 
estates  in  him  previous  to  suflfering  the  recoveries,  he 
would  waive  all  benefit  of  them,  and  settle  the  estates 
on  the  Viscounty  who  refused  to  accede  to  that  propo- 
sition, relying  on  the  alteration  of  circumstances  by 
the  death  of  Mrs.  Riddickj  the  only  witness  of  the 
cancellation  of  the  will  of  1746. 

The  Viscount,  in  his  answer,  stated,  among  other 
things,  that  the  Earl,  in  the  arbitration  referred  to, 
drew  up  a  narration,  and  submitted  the  same  to  the 
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referees,  in  which  he  offered  to  refer  the  whole  to 
three  counsel  in  England  (Mr.  Dunning  being  one), 
and  if  they  thought  he  had  not  the  fee  previous  to  the 
fines  being  levied,  he  would  relinquish  all  power  given 
by  the  fines,  and  settle  the  estates  on  defendant  for 
life  ;  that  a  few  days  before  the  recoveries  were  suf- 
fered, it  had  been  rumoured  among  the  friends  of  the 
family,  that  the  Earl  was  upon  the  point  of  taking 
undue  advantage  of  his  paternal  influence^  and  of  the 
Viscount's  youth  and  inexperience ;  and  that  Mr.  Tii- 
dale^  who  had  been  of  counsel  for  Henry  King  in  the 
several  suits  between  him  and  the  Earl,  and  was 
acquainted  with  every  circumstance  concerning  the 
affairs  and  pretensions  of  both  parties,  declared  his 
conviction  that  the  will  of  1746  was  a  subsisting  will ; 
that  such  report  having  reached  the  Viscount,  he  inti- 
mated the  same  to  the  Earl;  whereupon  the  Earl, 
with  the  knowledge  and  approbation  of  the  Viscount, 
stated  an  anonymous  case,  and  before  the  suffering 
of  the  recoveries  the  said  case  was  laid  before  Mr. 
Tisdale,  who  delivered  an  opinion  therein  in  the  words 
in  the  Earl's  cross  bill  mentioned. 

Evidence  was  gone  into  in  the  original  and  cross 
cause ;  and  on  the  part  of  the  Earl,  Holt  Waring^ 
Esq.,  one  of  the  attesting  witnesses  to  the  will  d 
1747,  stated  that  Lord  Kingshorough  was  in  that 
year  rescued  by  his  brother  Edward  from  a  veiy 
embarrassing  situation ;  that  in  March  1747  he  exe- 
cuted a  will  in  duplicate  at  Mark  fVhytes  house,  to 
which  he,  Waring^  was  an  attesting  witness,  and  on 
walking  home  Lord  Kingshorough  told  him  there  was 
a  good  deal  of  parchment  in  his  will,  but  the  pur- 
port of  it  was  very  short ;  that  he  had  left  everything 
to  his  brother  Ned^  except  5,000/.  to  his  daughter  by 
Madame  de  la  Rive;  that  Lord  Kingshorough  had 
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two  residences,  one  in  Dublin  and  the  other  at  Boyle^ 
and  his  desks  were  searched  shortly  after  his  death 
by  witness  and  Christopher  Glascock,  deceased ;  that 
Henry  King  was  present  at  the  search  at  Boyle,  and 
Mark  Whyte  at  that  in  Dublin,  and  that  no  will  was 
found  of  a  date  prior  to  1752. 

Mr.  James  Glascock,  who  became  tJie  Earl's  solicitor 
in  1768,  on  the  death  of  Christopher  Glascock,  his 
fitther,  stated,  that  on  preparing  the  Act  of  Parliament 
in  1762,  it  appeared  that  Lord  KingsborougK s  debts 
at  his  death  amounted  to  79,000/.,  besides  the  family 
debts  then  due  amounting  to  11,000/.,  and  that  such 
debts  &r  exceeded  his  personalty ;  that  in  December 
1767  a  treaty  for  compromise  was  set  on  foot  between 
Edward  and  Henry,  and  instructions  given  to  counsel 
for  a  Bill  in  Parliamentto  carry  it  into  effect ;  but  in  a 
subsequent  meeting,  Mark  Whyte  {Henry^s  attorney) 
produced  the  will  of  1746,  and  the  same  was  insisted 
on  by  or  on  behalf  of  Henry,  and  thereupon  the 
treaty  was  broken  off;  that  the  compromise  was  set 
on  foot  again  in  December  1760,  on  the  basis  of  the 
terms  agreed  upon  in  1757 ;  that  witness  wrote  the 
letters  in  the  pleadings  to  Earl  Edward  in  December 
1760  ;  that  he  was  induced  so  to  do  from  a  conviction 
that  Mark  fVhyte  had  or  could  produce  the  draft  or 
other  evidence  of  the  will  of  1747,  by  which  Whyte, 
in  his  answer  in  Chancery,  stated  he  had  a  legacy  of 
600/.,  and  witness  advised  the  Earl  to  stand  off,  in 
the  hope  that  Whyte  would  be  obliged  to  produce 
such  will ;  that  the  last  clause  in  the  Act  of  Parlia- 
ment, relative  to  the  will  of  1746,  was  inserted  on 
account  of  a  petition  having  been  preferred  to  the 
Privy  Council  in  the  name  of  Mr.  Wood  and  his 
wife,  one  of  Lord  KingsborougV s  sisters,  claiming  a 
legacy,  and  also  a  remainder  in  one-fourth  of  the 
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estates  under  that  will ;  and  of  the  Earl's  not  having 
been  sufficiently  prepared  with  evidence  to  prove  th< 
cancelling  of  it  or  the  contents  of  the  will  of  1747 
and  the  session  of  Parliament  having  been  then  fk 
advanced,  it  was  thought  prudent  on  the  part  of  th< 
Earl  to  submit  to  the  insertion  of  such  clause,  rathei 
than  run  the  risk  of  the  Parliament  rising  before  th< 
Act  could  be  completed.  Witness  prepared  the  draf 
of  the  case  laid  before  Mr.  Yorke  for  his  opinion  bj 
the  Earl's  direction,  and  with  a  view  to  satisfy  Mr 
ff^Ood  and  the  husbands  of  the  other  sisters  as  to  theii 
claim  under  the  will  of  1746;  and  such  draft  wm 
settled  by  one  of  the  EarUs  counsel,  and  a  copy  of  it 
furnished  to  each  of  the  husbands  of  the  said  sisten 
or  their  agents,  in  order  that  the  same  might  be  laid 
before  their  counsel.  Witness  believed  Lord  Kingt' 
horougKs  three  younger  sisters  were  married  after  the 
date  of  the  will  of  1746  ;  that  each  of  them  received 
portions  from  him  equal  to  their  legacies  in  that  wiU^ 
and  that  such  portions  were  presumed  to  be  in  satis- 
faction  of  said  legacies,  save  that  witness  believed 
the  husbands  of  the  said  three  sisters  claimed  sucli 
legacies. 

John  WalliSf  Esq.,  a  subscribing  witness  to  the 
will  of  1747,  stated  that  that  will  was  on  paper,  and 
bore  date  the  23d  of  March  1 747 ;  that  it  was  executed 
in  duplicate  at  the  house  of  Mark  Whyte,  in  the  pre* 
sence  of  witness.  Holt  Waring  and  James  Homidge^ 
deceased ;  that  Mark  Whyte  was  employed  as  Lord 
KvngshorougK s  attorney  till  the  death  of  Lord  Kings- 
horoughj  and  afterwards  by  Henry  King,  and  died  in 
1770. 

The  Rev.  JVilliam  French  deposed  that  the  desb 
and  escnitoires  of  Lord  Kingsborough  at  Boyle  were 
searched,  shortly  after  his  death,  by  witness  and  Mr. 
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KnoXf  in  the  presence  of  K.  Dodd,  Henry  King^  and 
others  ;  that  no  will  was  found  of  prior  date  to  1752  ; 
that  on  the  evening"  of  his  death  K.  Dodd,  at  Henry 
King's  request,  sealed  up  the  desks,  and  kept  the  keys 
till  the  time  of  such  search,  when  witness  found  the 
seals  unbroken. 

Mr.  Hugh  Hammersleyj  attorney,  stated  that  he 
was  employed  by  Mark  IVhyte  in  an  appeal  case 
before  the  House  of  Lords  in  England^  on  behalf  of 
Henry  King,  in  1758 ;  that  in  the  course  of  a  previous 
correspondence,  between  1755  and  1758,  Whyte  re- 
quested him,  on  behalf  of  Henry  King^  to  see  Mrs. 
Riddickj  and  make  inquiry  concerning  a  will  supposed 
to  have  been  executed  by  Lord  Kingsboraughf  and 
dated  18th  February  1746,  particularly  as  to  what 
she  knew  of  any  cancellation  thereof ;  witness  accord- 
ingly saw  her  at  different  times,  and  she  answered 
and  informed  him  to  the  effect  already  stated  (d)j  and 
that  witness  transmitted  her  declaration,  signed  by 
her,  to  Mark  Whyte;  that  witness  was,  in  1775,  em- 
ployed by  Earl  Edward  again  to  inquire  whether  she 
knew  and  recollected  of  the  said  will  of  1746 ;  that 
witness  accordingly  saw  her,  and  made  the  same  in- 
quiries as  he  had  before,  and  she  gave  him  the  like 
information  as  he  had  received  from  her  on  the  former 
occasion,  and  he  reduced  it  into  writing,  and  read  over 
the  same  to  her,  and  settled  it  with  her,  and  she  having 
approved  of  it,  witness  had  two  copies  of  it  made,  and 
attended  her  with  them  on  the  following  day ;  and  she 
held  one  of  them  in  her  hand  while  he  read  the  other, 
and  after  she  approved  of  them,  they  were  both  signed 
by  her  in  witness's  presence,  and  witness  transmitted 
them  to  the  Earl.  Witness  then  proved  one  of  such 
copies,  and  his  own  memorandum  and  signature  at 
the  foot  of  it. 

(ft)  See  pp.  279,  280,  ante. 
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John  Vemer  proved  the  case  laid  before  Mr.  Yorie^ 
and  Mr.  Yorke's  signature  to  it.  Charles  Tarrmt 
and  Nathan  Drake  stated  that  Mrs.  Riddick  died  in 
December  1789,  and  they  believed  she  was  a  peraoQ 
of  veracity. 

The  two  causes  were  set  down  for  hearing  in  1784, 
but  in  1785  a  formal  decree  was  made  by  consented 
both  parties,  dismissing  both  bilk,  without  costs. 

During  the  preceding  litigation,  and  at  the  time  of 
the  dismissal  of  the  suits,  the  Earl  had  a  second  scm, 
Henry  King^  who  died  without  issue  in  July  1785. 
From  the  dismissal  of  the  suits,  the  Earl  remained 
in  undisputed  possession  of  the  family  estate  in  the 
county  of  Roscommon^  up  to  the  time  of  his  death  in 
November  1797,  and  by  his  will  dated  June  in  that 
year,  he  devised  all  his  real  estate  (including  the 
reversion  in  fee  in  the  lands  now  claimed  by  htxA 
Lorton  and  Mr.  Robert  King^  expectant  on  the  death 
and  failure  of  issue  male  of  his  brother  Henry ^  which 
he  was  then  entitled  to,  if  his  elder  brother  Lord  Kvngi" 
borough  died  intestate)  unto  his  brother  Henry/ %ni 
James  Stewart  in  fee,  in  trust,  after  raising  certain 
sums  of  money  therein  mentioned,  to  convey*  the  same 
to  his  son.  Viscount  Kingsborough^  in  fee. 

Viscount  Kingsborough  (who  upon  his  father's  death 
became  second  Earl  of  Kingston),  by  his  will  dated 
January  1798,  devised  all  his  real  estates  to  Tkamm 
Bishop  of  Cork  and  his  heirs,  to  the  use  of  his  secrad 
son.  Lord  Lorton^  for  his  life,  with  remainder  to  his 
first  and  other  sons  severally  and  successively  in  tail 
male,  and  died  in  Jpril  1799.  And  Robert  King,  partjr 
to  these  appeals,  Lord  Lorton's  eldest  son,  bom  some 
few  years  afterwards,  became  first  tenant  in  tail  undtf 
that  devise. 

Henry  King,  the  tenant  for  life,  under  the  Act  of 
Parliament,  of  the  lands  now  in  question,  and  one  of 
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the  devisees  and  trustees  in  the  will  of  the  first  Earl 
of  Kingstofij  survived  his  co-trustee,  James  Stewart^ 
and  died  without  issue  and  intestate  as  to  the  said 
trust  estate  in  February  1821,  leaving  George,  third 
Earl  of  Kingstofij  his  heir-at-law,  who  in  that  cha- 
racter became  entitled  to  the  l^al  estate,  if  the  same 
passed  to  the  said  devisees  in  trust  under  the  will  of 
Edward,  the  first  Earl.  And  on  Henry's  death,  the 
Earl  entered  into  possession  of  all  the  lands  which 
Henry  had  enjoyed  under  the  Act,  and  afterwards 
sold  some  of  them,  and  was  about  to  dispose  of  those 
now  claimed,  when  Lord  Lorton  became  apprised  of 
his  and  his  son's  title  thereto  as  derived  under  the 
will  of  Robert,  the  second  Earl  of  Kingston,  who  (as 
they  were  advised)  became  entitled  as  devisee  in  fee  of 
Edward,  the  first  Earl,  who  became  entitled  as  heir-at- 
law  of  his  deceased  elder  brother.  Lord  Kingsborougk. 
Lord  Lorton,  in  June  1827,  filed  his  bill  in  these 
causes  against  George,  Earl  of  Kingston,  which  was 
afterwards  amended  by  making  the  Honourable  Ro- 
bert  King  a  co-plaintiff,  and  by  adding  other  parties 
deduced  the  title  of  the  plaintiffs  to  the  first  class  of 
lands  through  the  settlements  of  1689,  1722,  and 
1724,  and  the  intestacy  of  Lord  Kingsborougk,  and 
the  wills  of  the  first  and  second  Earls  of  Kingston ; 
and  to  the  second  class,  through  the  two  first  of  those 
settlements  and  the  same  intestacy  and  wills ;  and 
the  bill  charged  that  the  legal  estate  was  outstanding 
under  the  Act  of  Parliament  of  1762,  the  first  Earl's 
will,  &c.,  and  prayed  that  the  plaintiffs  might  be 
declared  entitled  to  the  said  lands  according  to  the 
devises  or  limitations  in  the  will  of  Robert,  the  second 
Earl  of  Kingston,  and  that  the  defendant  George,  Earl 
of  Kingston,  might  be  decreed  to  give  up  possession, 
and  with  all  other  necessary  parties  be  directed  to 
execute  proper  conveyances. 
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The  Earl  of  Kingston  put  in  his  answer  in  Novem^ 
ber  1 828,  and  thereby  insisted  that  Sir  Henry  King 
had  power  to  devise  both  the  said  classes  of  lands,  and 
that  he,  the  defendant,  became  entitled  thereto  on»the 
death  oi  Henry  King  in  1821,  as  heir  male  of  the  body 
of  the  second  Earl,  under  the  limitations  in  the  will 
and  codicil  of  Sir  Henry ;  that  Sir  Henry  acquired 
the  fee  in  the  first  class  as  heir  of  his  brother  Jtobert^ 
or  under  some  appointment  executed  by  Robert  po^ 
suant  to  the  power  reserved  to  him  in  the  settlement 
of  1724 ;  and  in  the  second  class  by  purchase  firom 
the  trustees  for  sale  imder  the  settlement  of  1721 
And  the  defendant  further  insisted  by  his  answer, 
that  even  if  Sir  Henry  had  not  any  right  to  devise 
said  lands,  yet  that  as  Robert,  Lord  Kingsborougkj  had 
taken  benefits  under  his  father's  will,  he  was  not  en- 
titled to  make  any  claims  inconsistent  with  its  provi- 
sions ;  and  if  he  were  not  so  bound.  Sir  Edward  on 
his  death  was  bound  to  elect,  and  he  did  elect  to  abide 
by  the  dispositions  of  the  said  will,  and  he  availed 
himself  of  the  large  benefits  he  took  under  the  will, 
for  the  purpose  of  procuring  the  compromise  with  his 
brother  in  1761.  He  also  in  his  answer  stated,  that 
he  had  lately  discovered  that  Lord  KingshorwgK 
in  1746,  made  a  will  duly  attested,  being  the  will 
referred  to  in  the  saving  clause  of  the  Act  of  176S, 
whereby  all  the  real  estate  was  limited  to  Sir  Edwari 
for  life ;  and  he  insisted  that  if  Sir  Henry  had  no 
power  to  devise  the  lands  in  question,  and  Loid 
Kingsborough  was  seised  in  fee,  then  that  he,  the 
defendant,  was  entitled  under  such  will  as  heir  male 
of  Sir  Edward;  and  in  support  of  such  title,  the 
answer  referred  to  the  amended  bill  filed  by  Viscomit 
Kingsborough  against  his  father.  Earl  Edward^  in 
1781,  and  the  Earl's  answer  thereto,  and  the  Viscount's 
answer  oi  June  1781  to  the  Earl's  bill.     The  answer 
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also  referred  to  Sir  EdwarcTs  said  answers,  filed  1766 
and  1768,  and  to  the  bills  of  Henry  Kmg^  filed  in  the 
same  years. 

In  1829,  the  plaintiffs  further  amended  their  bill, 
and  put  in  issue  all  the  equity  pleadings  and  proceed- 
ings hereinbefore  stated ;  and  the  defendant,  in  his 
answer  to  that  bill,  amongst  other  things,  referred  to 
the  said  equity  pleadings  and  proceedings,  as  evi- 
dencing the  matters  in  that  behalf  in  the  answer 
mentioned. 

In  September  1829,  the  Earl  of  Kingston ^&\qA\ 
cross-bill  against  Lord  Lorton  and  his  son  Robert 
King^  for  a  discovery  of  documents,  &c.,  charging, 
among  other  things,  that  Lord  Lorton  had  got  into 
his  possession  or  power  the  said  will  of  1746,  or  a 
di^iplicate  or  copy,  or  an  abstract  therefrom  ;  and 
further  charging  that  the  only  testamentary  paper  of 
Lord  Kingsborough  ever  sought  to  be  established,  or 
alleged  to  have  been  executed  subsequent  to  the  will 
of  1746,  was  declared  by  a  jury  to  be  a  forgery,  and 
consequently  insufficient  to  rev6ke  the  will  of  1746. 

The  plaintiffs  in  the  original  cause,  in  their  answer 
to  the  cross-bill,  stated,  amongst  other  things,  that 
Lord  Lorton  had  in  his  possession  two  paper  writings 
purporting  to  be  copies  of  the  wills  of  1746jand  1762, 
which  papers  were  found  in  1829  at  Mr.  Hamilton's 
house  in  Dublin  \  and  they  denied  having  or  ever 
having  had  in  their  possession  or  power  the  will  of 
1746,  or  any  duplicate  thereof. 

Evidence  was  gone  into  in  the  original  and  cross 
cause,  and  on  the  part  of  Lord  Lorton  and  his  son, 
Mr.  Fox^  their  solicitor,  and  other  witnesses  stated 
that  they  had  made  diligent  search  in  the  places 
where  there  was  any  probability  of  finding  the  alleged 
will  of  1746,  and  they  had  not  been  able  to  discover 
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it,  or  any  copy  of  it,  except  the  copy  before  mentioned 
in  the  answer. 

On  the  part  of  the  Earl  of  Kingston,  Bernard  Hig- 
gins  deposed  that  he  lately  searched  for  and  found 
the  part  of  the  will  of  1746,  now  extant,  amongst  the 
papers  of  the  late  ThomcLs  Kemmis,  who,  as  the  wit- 
ness stated,  had  been  the  law-agent  and  solicitor  of 
Edward  Earl  of  Kingston. 

The  causes  were  heard  for  several  days  before  tbe 
Lord  Chancellor  o{  Ireland,  in  March  1831,  and  the 
plaintiffs  read,  amongst  other  documents,  the  bill  filed 
by  Henry  King  in  June  1756 ;  the  answers  of  Sir  Ed- 
ward King  thereto ;  Mark  JVhyte's  answer,  filed  Apri 
1767;  Sir  Edward^s  second  bill;  Whyte^s  answer; 
Henry  King^s  third  bill;  Sir  Edward! s  answer  thereto; 
the  deed  of  compromise  of  1761,  and  the  Act  of  Parlia- 
ment of  1762 ;  Earl  Edwards  answer,  filed  June  1781; 
theEarl's  cross  bill,  filed  17 81,  Viscount  KingsbarougVi 
answer  thereto;  the  Earl's  answer,  filed  January  178S; 
the  depositions  of  Holt  fVaring,  James  GUueock^  John 
Wallisi  fViUiam  French,  Hugh  Hammersley^  and  otfatf 
witnesses,  in  the  cross  cause  of  Kingston  v.  Ktngs- 
borough,  and  the  decree  of  dismissal  in  that  and  the 
original  cause.  On  behalf  of  the  Eari  of  Kingtln 
were  read,  amongst  other  things,  the  bills  filed  by 
Henry  King,  November  11  bQ,  and  April  1768,  and  the 
answers  of  Sir  Edward  thereto ;  the  said  answer  of 
Mark  Whyte,  filed  February  1768,  and  the  said  deed 
of  compromise  and  Act  of  Parliament ;  the  bill  filed 
by  Viscount  Kingsborough,  January  1781,  and  the 
answer  of  Earl  Edward  thereto ;  the  cross  bill  filed  by 
Earl  Edward B:g^m%i  Viscount  KingsboroughyFebnuaj 
1781,  and  the  Viscount's  answers,  and  the  said  decree 
of  dismissal ;  and  the  depositions  of  some  witnesses  in 
that  cause,  and  of  Bernard  Higgins  in  this  cause. 
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The  Lord  Chancellor^  after  hearing  the  arguments 
of  counsel  at  great  length,  and  having  taken  time  to 
consider  the  case,  delivered  his  opinion  in  favour  of 
Lord  Lortom,  on  the  disputed  questions  relative  to  the 
power  of  Sir  Henry  King  to  devise  the  said  lands 
and  the  seisin  in  fee  of  Robert^  Lord  Kingsboroughy 
and  in  favour  of  his  title  generally,  as  made  by  his 
bill,  in  case  it  should  appear  that  Lord  Kingsborough 
died  intestate,  upon  which  point  his  Lordship,  by  a 
decree  dated  the  20th  of  May  1831,  directed  an  issue 
to  be  tried  in  the  Court  of  King's  Bench  in  Ireland^ 
by  a  special  jury  of  the  county  of  Dublin^  between 
Lord  Kingston  as  plaintiff,  and  Lord  Lorton  as  de- 
fendant, upon  the  question,  "  Whether  the  said  Lord 
Kingsborotigh  died  intestate  as  to  his  freehold  estate 
or  not,  and  if  not^  by  what  testamentary  instrument 
he  disposed  of  the  same  ?  "  And  it  was  further  ordered, 
that  the  parties  should  be  at  liberty  to  read  on  the 
trial  all  the  proofs  and  evidences  read  in  those  causes 
on  the  hearing  in  Chancery. 

The  issue  was  tried  at  the  bar  of  the  Court  of  King's 
Bench  before  the  four  Judges  and  a  special  jury  of  the 
county  of  Dublin.  The  evidence  adduced  by  the 
plaintiff  in  the  issue,  consisted,  among  other  things,  of 
the  deposition  of  Bernard  Higgins  in  these  causes  as 
to  the  finding  of  the  counterpart  of  the  will  of  1746, 
and  the  deposition  of  Arthur  Maguire  in  the  cause  of 
Kingston  v.  Kingsborough,  and  the  contrary;  the  said 
part  of  the  will  of  1746 ;  the  settlements  of  1722  and 
1724 ;  the  will  and  codicil  of  Sir  Henry  King ;  the 
recoveries  suffered  by  Lord  Kingsborough  in  1746  ; 
the  deed  of  compromise  of  1761 ;  the  Act  of  1762 ;  the 
answers  of  Viscount  Kingsborough  in  1781  and  1782 ; 
administration  with  the  will  of  1752  annexed;  reco* 
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veries  suffered  iu  1776 ;  and  the  case  laid  before  Mr. 
Tisdakj  with  his  opinion  thereon. 

The  evidence  for  Lord  Lortouy  the  defendant  in  the 
issue,  consisted  of  the  depositions  of  Mr.  Wallis  and 
Holt  Waring ;  Mark  fVhyte's  answer  of  February 
1758  ;  Mr.  Glascock* s  depositions  in  Kingston  v. 
Kingsboroitgh  ;  certain  deeds  executed  upon  the  mar- 
riages of  Lord  Kingsborough's  sisters  in  1750  and 
1751 ;  Sir  Edward  King's  answer  of  the  4th  July 
1755  ;  Mr.  Hammersley's  and  Nathan  Drake's  depo- 
sitions (a)  in  Kingston  v.  Kingsborough ;  the  judgment 
in  ejectment ;  the  answer  of  Viscount  Kingshoraugk 
of  June  1781 ;  the  answer  of  Earl  Edward^  filed  4th 
June  1781  ;  orders  made  in  Kingsborough  v.  KingstoHt 
and  the  contrjiry,  1783  and  1784 ;  the  decree  of  dis- 
missal in  those  causes ;  the  depositions  of  Wittiaim 
Frenchy  Gilbert  King,  Holt  Waring^  Charles  Tarrant^ 
and  of  Mr.  Wallis^  to  certain  interrogatories  in  Kings- 
ton y.  Kingsborough. 

Lord  Lorton's  counsel  also  examined  Mr.  WiHum 
Kemmisy  who  stated  that  his  father,  Thomas  Kemmis, 
was  attorney  to  Robert,  Earl  of  Kingston,  and  that 
his  mother  was  daughter  of  Mark  Whyte ;  that  \m 
father  had  papers  in  Kingston  v.  Kingsborough^  and 
the  contrary,  and  had  got  Whyte's  papers ;  that  wit- 
ness gave  Earl  Kingston's  attorney  liberty  to  search  for 
papers  in  his  office,  and  that  that  gentleman  took  away 
some  papers  and  an  old  will.  Mr.  Fox,  also  examined  tf 
to  the  searches  made  by  him  for  papers,  stated  he  had 
been  unable  to  find  the  case  laid  before  Mr.  Yorke^  (« 


(e)  Hammersley's  depositions  as  to  Mrs.  Riddick's  dedaratiflB 
had  been  objected  to  on  the  part  of  the  £arl  of  Kingston^  but  tbt 
Court  permitted  them  to  be  read  in  obedience  to  the  order  direct- 
ing the  issue. 
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the  original  of  Mrs.  RiddicKs  declaration.  The  case 
laid  before  Mr.  Tisdale,  and  the  answer  of  Viscount 
Kingsboraughj  filed  May  1782,  setting  out  the  letter  of 
Earl  Mdwardy  dated  the  2Sih February  1776,  were  read 
for  Lord  Lorton.  In  reply,  the  counsel  for  the  Earl 
of  Kingston  called  Mr.  JoneSy  an  attorney,  who  stated 
that,  in  March  1830,  he  searched  among  Mr.  Kern- 
nds^s  papers  for  an  old  lease,  which  he  wanted  as 
attorney  for  Colonel  King^  and  saw  there  the  original 
will  of  1746  (the  counter-part  produced  in  evidence), 
and  on  his  cross-examination  he  stated  there  were  other 
old  papers  and  documents  in  the  same  place.  Mr. 
Franks^  the  solicitor  of  the  Earl  of  Kingston^  stated 
that  he  got  some  papers  from  Mr.  Kemmisj  found  upon 
a  second  search  in  May  1830,  and  amongst  them  was 
the  counterpart  of  the  will  of  1 746.  Edward^ s  answer 
oi  February  11  b^  was  read  for  both  parties. 

The  Lord  Chief  Justice,  in  his  charge  to  the  jury, 

left  the  question  of  cancellation  to  them  in  two  ways : 

first,  with  reference  to  the  declarations  of  Mrs.  Rid- 

dicky  as  proved  by  Mr.  Hammerslejf^ s  depositions ;  and, 

secondly,  on  the  facts  and  circumstances  of  the  case, 

independent  of  those  declarations;  and  commented  on 

the  law  applicable  to  the  case ;  and  told  the  jury,  as 

they  were  retiring  to  consider  their  verdict,  in  case 

they  should  find  a  verdict  for  the  defendant,  to  inform 

the  Court  whether  they  acted  on  Hammersley's  depo- 

positions  as  to  Mrs.  RiddicKs  declaration.    The  other 

judges  concurred  with  his  Lordship's  directions,  which 

were  not  objected  to  by  either  party.    The  jury  found 

a  general  verdict  for  the  defendant,  thereby  declaring 

the  intestacy  of  Lord  Kingsborougk.     They  added, 

in  answer  to  a  question  from  the  Court,  that  "  they 

had  taken  Mrs.  Riddick's  statement  into  their  con- 
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sideration,  and  they  found  the  will  of  1749  had  been 
cancelled,  because  the  uses  of  it  had  been  satisfied." 

An  application  was  made  soon  afterwards  in  behalf 
of  the  Earl  of  Kingston^  to  the  Lord  Chancellcnry  to  set 
aside  the  verdict,  as  having  been  had  against  law  and 
evidence,  and  contrary  to  the  charge  of  the  Chief 
Justice,  and  by  the  admission  of  illegal  evidence,  and 
to  direct  a  new  trial.  By  an  order  of  the  14th  ciMof 
1832,  the  Lord  Chancellor  ordered  that  the  verdict 
should  be  set  aside,  and  that  the  parties  should  pro- 
ceed to  a  new  trial  of  the  said  issue ;  and  that  the 
same  should  be  tried  at  the  bar  of  the  Court  of  JJCuy'i 
Bench  by  a  jury  of  the  county  of  Sliga. 

The  appeal  by  Lord  Viscount  Lorton^  and  his  son 
Robert  Kingj  is  against  that  order.  And  the  cfOVr 
appeal  by  the  Earl  of  Kingstofij  lodged  subsequently, 
is  against  the  decretal  order  of  the  20th  of  May  1831, 
more  especially  against  so  much  of  it,  and  also  so  much 
of  the  order  of  the  14th  of  May  1832,  as  directed  thai 
the  parties  should  be  at  liberty  to  read  on  the  trial  of 
the  issue  all  the  proo&  and  evidence  read  on  the  hea^ 
ing  of  the  cause  in  Chancery. 


^ 


Dr.  Lushington  and  Mr.  Knight  (with  whom 
Mr.  Parry)  for  Lord  Lorton  and  Mr.  King: — ^Tlie 
principal  question  in  the  first  appeal  is,  whether  the 
will  executed  by  Lord  Kingshorough  in  1746  isqie- 
rative,  or  revoked  ?  The  Court  of  Chancery  mig^t 
have  decided  that  question  upon  the  unobjectionable 
evidence  in  the  cause.  The  Lord  Chancellor  of  lit* 
land,  instead  of  applying  his  own  judgment  to  that 
evidence,  directed  an  issue,  which  was  tried  by  a 
most  intelligent  jury,  and  a  verdict  was  found  accoffd- 
ing  to  law  and  to  the  clear  balance  of  evidence,  which 
was  sufiicient  to  establish  the  cancellation  of  the  will, 
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without  looking  at  all  to  the  evidence,  the  admissibi- 
lity of  which  was  so  much  disputed  on  the  motion  for 
the  new  trial.  It  appears  from  the  Lord  Chief  Jus- 
tice s  report  of  the  trial — which  was  at  bar  and  con- 
tinued for  eight  days — that  a  vast  mass  of  documents 
was  produced,  part  of  which  was  rejected,  and  that 
^after  the  case  was  closed  on  both  sides,  the  Chief  Jus- 
tice, in  his  summing  up,  left  these  questions  to  the 
jury,  "  Whether  the  testator  revoked  the  will  of  1746, 
by  cancelling  one  counterpart,  with  an  intention  to 
revoke  his  will  ?  '*  and  told  them  that  "  the  act  of  can- 
cellation  alone  was,  in  such  a  case,  not  sufficient,  unless 
accompanied  by  an  intention  to  revoke."  As  to  the 
fact  of  cancellation,  he  left  it  to  them  in  two  ways : 
first,  with  a  reference  to  the  declarations  of  Mrs. 
Jliddickf  as  proved  by  Mr.  Hammersley ;  and  secondly, 
on  the  facts  and  circumstances  of  the  case,  independ- 
ent of  those  declarations.  He  told  them  that  ^^  if  they 
believed,  as  was  alleged  by  the  defendant  in  the  issue, 
that  the  testator  had  a  part  of  the  will  in  his  posses- 
sion, that  he  had  not  given  it  to  any  person,  and  that 
it  was  not  in  his  possession  at  his  death,  a  presump- 
tion would  arise  that  he  had  cancelled  that  part  of 
his  will,  which  presumption  it  lay  upon  the  plaintiff 
to  rebut ;  and  that  if  they  believed  that  the  testator 
had  done  so,  it  must  be  presumed  that  he  did  so  with 
an  intention  unconditionally  to  revoke  his  will,  unless 
that  presumption  also  should  be  rebutted  by  the 
plaintiff;  and  that  if  they  should  so  believe,  it  was  a 
revocation  of  his  will,  although  the  other  counterpart 
xemained  uncancelled.''  He  then  told  the  jury  that 
*•  the  plaintiff  might  rebut  that  presumption  by  evi- 
dence of  facts  and  circumstances  inconsistent  with 
such  an  intention  of  the  testator,  or  by  showing  that 
he  intended  that  the  cancellation  should  not  be  a  re- 

Y  4 


isss. 

Viscount 

LoRTOlf 

9. 
Earl  of 

KlNOSTOH, 


314 


CASES  IN  THE  HOUSE  OF  LORDS 


1838. 
Viscount 

LoBTOM 
V. 

Earl  of 
Kingston, 
eietontnu 


vocation  of  his  will,  unless  in  the  event  of  a  will  there- 
tofore executed,  or  a  distinct  will  then  in  his  contem- 
plation thereafter  to  be  completed,  being  sufficient  to 
pass  his  real  and  freehold  estates ;"  telling  them  that 
^'  a  general  indefinite  intention  in  the  testator's  mind  to 
make  some  other  will  at  some  future  time,  would  not 
be  sufficient  to  rebut  the  presumption  of  an  intention 
to  revoke,  arising  from  the  cancellation  of  one  coun- 
terpart." He  then  recapitulated  the  evidence  of  feds 
and  circumstances,  upon  which  the  plaintiff  had 
relied  as  tending  to  rebut  the  presumption  of  an  un- 
conditional intention  to  revoke,  and  left  it  to  them  to 
say  whether  there  were  any  circumstances  from  which 
they  could  infer  that  the  testator  intended  that  his 
cancellation  of  the  counterpart  should  not  operate  as 
a  revocation,  unless  in  such  events  as  his  Lordship 
had  pointed  out.  The  other  Judges  concurred  in 
these  directions,  which  were  not  objected  to  by  either 
party. 

There  is  no  ground  to  object  to  the  learned 
Judge's  directions,  for  it  is  a  well-established  doctrine, 
that  if  a  will  be  executed  in  duplicate,  and  there  is 
proof  that  one  part,  kept  by  the  testator,  was  destroyed 
by  him,  or  was  not  found  among  his  papers  after  his 
death,  the  presumption  is  that  he  cancelled  that  will: 
Colvin  V.  Fraser  (/),  Loxley  v.  Jackson  {g\  Wikm 
Wilson  (Ji\  Davis  v.  Davis  {%).  That  presumption 
may  be  rebutted  by  evidence  of  circumstances  leading 
to  a  contrary  iconclusion,  but  the  onus  of  producing 
such  evidence  lies  in  the  party  setting  up  the  will 
Henry  King^  who  claimed  under  the  will  of  1758, 
which  was  set  aside  on  the  trial  of  Sir  Edwarii 
ejectment,  would  have  the  same  interests  under  the 


if).  3  Hagg.  «j?6;  see  p.  326. 
(g)  3  Philli.  126. 
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will  of  1746,  but  he  did  not  set  up  or  produce  this 
will,  although  he  had  the  custody  of  all  the  testa- 
tor's papers.  The  rational  conclusion  is,  that  it  was 
not  among  the  papers,  and  therefore  that  it  was  de- 
stroyed. The  next  presumption  of  law  is,  that  under 
the  circumstances  proved,  Lord  Kingshorough^  by  de- 
stroying the  one  part  of  this  will,  cancelled  it  animo 
revocandi.  Pemherton  v.  Pemberton  (Jt)^  Onions  v. 
Tyrer{l)y  Limbrey  v.  Mason  (m),  BurtensJiaw  v.  Gil- 
bert  (n).  The  case  of  Colvin  v.  Fraser,  before  referred 
to,  shows  that  if  a  duplicate  of  a  will  remains  in  the 
possession  of  a  third  person,  still  the  destruction  of 
the  original  by  the  testator  is  sufficient  to  destroy  the 
effect  of  the  whole  will.  And  that  doctrine  is  sup- 
ported by  the  case  of  Moore  v.  Moore  (o),  which  is 
also  of  importance  ^is  showing  the  view  taken  by  the 
Judges  in  the  Court  of  Delegates  of  the  case  of  Good- 
rights  dem.  Glazier  v.  Glazier  (p).  The  presump- 
tion that  Lord  Kingsborough  cancelled  the  part  of 
this  will,  which  was  in  his  own  possession,  animo  revo- 
eandiy  stands  wholly  unrebutted,*and,  therefore,  upon 
the  authorities  referred  to,  the  other  part,  with  whom- 
soever deposited,  was  cancelled  in  effect,  and  the  whole 
will  was  revoked.  Mark  IVhyte^  in  his  answer  to  the  bijl 
filed  by  Sir  Edward  King  in  1758,  said  he  returned 
the  counterpart  of  this  will  to  Lord  Kingsborough^ 
and  got  it  back  for  a  precedent  to  draw  another  will 
in  1747.  That  fact,  instead  of  rebutting  the  pre- 
sumptions of  law,  only  tends  to  support  them.  But 
suppose  the  will  of  1746  was  not  destroyed  until  after 
the  cancellation  of  the  will  of  1747,  it  may  be  said. 
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on  the  authority  of  Glazier  v.  Glazier j  that  the  can- 
cellation of  the  latter  had  the  effect  of  setting  up  the 
will  of  1 746.  But  the  subsequent  will  of  1 752,  though 
proved  not  to  have  been  duly  executed,  is  sufficient 
proof  of  the  testator's  intention  to  revoke  the  will  of 
1746,  for  the  devises  in  the  will  of  1752  are  quite 
different  from  the  will  of  1746.  The  delivery  of  the 
counterpart  of  that  will  to  Mark  JVhyte  was  merdy 
to  serve  as  instructions  for  a  new  will,  to  be  drawn  in 
the  same  way,  except  that  one  brother  was  to  be  sub- 
stituted for  the  other. 

This  view  of  the  case  is  not  only  consistent  with, 
but  is  supported  by,  the  answer  of  Mark  IVhyte^  who 
was  the  agent  and  confidential  solicitor  of  Lord  Kingi" 
borough^  and  also  of  Henry  King^  and  who,  therefore, 
on  failure  of  the  will  of  1752,  was  interested  in 
supporting  the  will  of  1746.  The  declaration  of  Mn. 
Riddick  that  she  burnt  this  will  by  Lord  Kingi- 
borough's  directions  would  be  conclusive.  But  the 
admission  of  that  declaration  in  evidence  on  the  trial 
was  objected  to  successfully.  To  Hammer&ley^s  depo- 
sitions respecting  that  declaration  no  objection  was 
taken  by  Lord  Kingston  in  the  Court  of  Chanceiy; 
he  is  therefore  bound  to  admit  them  in  all  subse- 
quent stages  of  the  suit,  and  by  the  same  rule  be 
has  no  right  to  object  to  the  admission  of  any  of 
the  pleadings  in  the  suits  between  Sir  Edward  and 
Henry  Kingy  and  Earl  Edward  and  Viscount  Kin^ 
borough.  The  Earl  and  Viscount  were  well  aware 
of  all  the  circumstances  relating  to  this  will ;  they 
both  had  seen  Mrs.  Riddick's  declaration,  had  foil 
means  of  ascertaining  its  correctness,  and  they  acted 
upon  it  in  putting  an  end  to  the  suit  in  1785. 
The  Earl  of  Kingston,  who  claims  through  them, 
is  bound  by  their  acts.     Though  the  declaration  was 
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not  read  by  itself  at  the  trial,  Mr.  Hammersley' s  de- 
positions containing  it  were  read,  and  it  cannot  be 
denied  that  they  had  some  influence  on  the  minds  of 
the  jury.  In  truth,  neither  the  declaration  nor  the 
depositions  were  necessary,  for  the  other  evidence,  to 
which  no  objection  could  be  taken,  would  have  fully 
justified  the  verdict.  Objections  may  be  taken  to 
verdicts  on  issues  from  a  court  of  equity  on  three 
gprounds  :  First,  misdirection  of  the  judge ;  secondly, 
rejection  of  evidence,  neither  of  which  objections 
was  taken  here  ;  and  thirdly,  admission  of  evidence, 
which  was  the  ground  of  the  objections  taken.  But 
the  object  of  directing  issues,  is  to  inform  the  con- 
science of  the  judge  in  equity,  who  upon  receiving  the 
verdict  of  the  jury,  takes  the  whole  of  the  evidence, 
both  in  the  cause  and  before  the  jury,  into  his  con- 
sideration,  and  declares  whether  the  verdict  does  or 
does  not  satisfy  his  conscience.  It  has  been  repeat- 
edly decided,  that  if,  on  the  trial  of  an  issue,  evidence, 
which  ought  to  be  received,  has  been  rejected,  or 
evidence,  which  ought  to  be  rejected, has  been  admitted, 
though  in  such  cases,  courts  of  law  would  grant  new 
trials,  the  judge  who  directed  the  issue  would  not,  if 
he  was  satisfied  that  the  verdict  ought  not  to  be 
different,  had  the  rejected  evidence  been  received,  or 
had  the  evidence,  improperly  admitted,  been  rejected. 
The  Warden  of  St.  PauVs  v.  Morris  (q).  Barker  v. 
Ray  (r),  and  Bullen  v.  Mitchel  (s).  Lord  Redesdale 
there  says  (t)j  "  But  supposing  the  objection  to  the 
admission  of  the  entries  in  this  book  to  be  well- 
founded,  what  is  to  be  done  on  the  application  for  a 
new  trial  ?  The  design  of  the  trial  is  to  inform  the 
conscience  of  the  Court,  and  any  special  matter  ought 
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1838.  to  be  indorsed  on  the  postea.  It  is  not  a  verdict  to 
Viscount  be  put  on  record  for  judgment,  for  none  is  given  upon 
LoRTOK  it  but  it;is  to  inform  the  conscience  of  the  Court,  and 
Earl  of  that  is  the  right  way  of  considering  it.  Then  when 
ei  e  con&a!  I  ^^^^  ^t  what  the  Other  evidence  is,  it  appears  to  me 
amply  sufficient  to  warrant  the  verdict."  And  further 
on,  in  the  same  case,  Lord  Eldon  says  "Though 
evidence  has  been  rejected,  which  ought  to  have  been 
received,  yet,  if  you  are  satisfied  on  all  the  evidence, 
that  if  that  evidence  which  was  rejected  had|been  ad- 
mitted, the  verdict  ought  still  to  have  been  the^same, 
you  ought  not  to  send  the  matter  to  another  trial.** 
In  this  way,  both  their  Lordships  made  the  court 
from  which  the  issue  proceeded  the  tribunal  to  decide 
on  the  sufficiency  as  well  as  the  admissibilily  of  the 
evidence.  In  Booth  v.  Blundell  (u)  the  point  is  put  still 
more  strongly  and  clearly  by  Lord  Eldan^  saLjing  {v\ 
"  In  case  of  miscarriage  upon  the  trial  of  an  issue, 
by  improperly  rejecting  evidence,  this  court,  if  satis- 
fied  that,  had  that  evidence  been  received,  the  verdict 
ought  to  have  been  the  same,  would  not  grant  a  new 
trial,  being  to  form  its  judgment  both  upon  that 
evidence  and  what  appears  on  the  record."  If,  there- 
fore, this  evidence  was  properly  required  by  a  court 
of  equity,  and  was  received  there,  the  admission  of  it 
on  atrial  instituted  solely  for  the  purpose  of  informing 
the  conscience  of  a  court  of  equity  could  not  be 
erroneous. 

This  is  a  peculiar  case,  depending  almost  entirely 
on  written  instruments  and  pleadings  in  equity,  a 
species  of  evidence  least  of  all  fit  for  a  jury.  Con- 
sidering the  lapse  of  time  since  the  death  of  the 
alleged  testator,  the  production  and  the  abandonment 

(w)  19  Vc8.  494.  (r)  Id.  p.  503. 
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of  the  alleged  will  in  1757  and  1760,the  family  arrange- 
ment in  1760,  confirmed  by  Act  of  Parliament,  the 
second  litigation  by  the  tenant  in  tail,  under  the  same 
will  in  1781,  for  the  purpose  of  establishing  it,  the 
dismissal  of  his  bill  with  his  consent  in  1785,  and  the 
subsequent  acquiescence  in  the  title  derived  dehors 
that  will,  no  judge  of  a  court  of  equity,  considering 
all  these  circumstances,  and  also  the  expenses  to 
which  Lord  Lor  ton  has  been  put,  and  the  injustice  of 
keeping  him  longer  out  of  possession  of  the  property 
to  which  he  has  bee  declared  entitled,  subject  only  to 
the  question  on  this  will  already  decided  in  his  favour, 
ought  to  direct  a  new  trial  of  that  question,  especially 
when  the  law  is  so  clear  against  the  validity  of  the 
will,  without  referring  to  the  evidence  that  was  ob- 
jected to.  The  only  ground  for  granting  the  issue  at 
first,  was,  that  Lord  Kingston^  being  the  heir  at  law 
was  entitled  to  it  upon  the  principles  of  courts  of 
equity.  The  grounds  on  which  such  issues  are 
granted,  and  on  which  also  new  trials  of  them  may  be 
refused,  are  laid  down  in  JVhyte  v.  tViUon  {x).  [Lord 
Plunket :  This  was  not  an  issue  granted  to  the  heir 
at  law  as  heir  at  law ,^  but  to  a  person  who,  though  heir 
at  law,  claimed  as  issue  in  tail  under  the  will.] — It 
was  not  competent  to  Lord  Kingston  to  set  up  that 
will  after  what  passed  at  the  termination  of  the  former 
suits  between  the  parties,  from  whom  he  claims. 
This  will  was  not  thought  of  from  1785,  until  it  was 
discovered  among  some  old  papers  in  1830,  three 
years  after  Lord  Lorton's  bill  was  filed.  He  had  been 
opposed  to  the  issue  from  the  beginning,  and  intended 
to  appeal  against  it.  '  He  submitted  only  in  hopes 
that  the  verdict  would  put  an  end  to  litigation.     He 
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afterwards  confined  Iiis  appeal  to  the  order  for  a  new 
trial,  and  it  was  not  until  after  his  appeal  was  pre- 
sented, that  Lord  Kingston  appealed  from  so  much 
of  the  original  decree  as  was  declaratory  of  ImA 
Lor  ton's  rights,  and  also  from  so  much  of  that  decree, 
and  of  the  order  for  the  new  trial  of  the  issue,  as 
directed  the  proofs  and  evidences  in  the  cause  to  be 
read  at  the  trial  without  any  qualification.  The 
qualification  and  exception  to  evidence,  suggested  bj 
the  cross  appeal,  applied  not  only  to  Mrs.  Riddiek'i 
declaration  and  Mr.  Hammersley* s  depositions,  bat 
also  to  the  pleadings  in  the  suit  between  Eul 
Edward  and  Viscount  Kingshorough.  The  statemento 
and  admissions  contained  in  the  pleadings,  do  not  btr 
or  estop  Lord  Lorton  from  denjring  the  validity  of  the 
will.  There  is  a  distinction  between  an  admission  and 
an  estoppel, — the  latter  is  conclusively  binding ;  a  re- 
ceipt is  an  admission,  but  it  is  not  conclusive :  Skai^ 
y.  Jackson(y)j  Sampson  v.  Cooke (z).  Viscount  iKii^ 
borough's  bill,  in  1781,  proceeded  on  the  ground  that 
he  was  deceived  in  joining  his  father  in  suffering  reo(h 
veries  upon  his  father's  representation,  that  his  consent 
was  only  matter  of  form  to  clear  the  title,  which  was 
good  without  it,  because  the  will  of  1746  was  void, 
whereas  he  had  afterwards  discovered  that  the  will  was 
valid,  and  that  his  father  had  only  a  life  estate  befere 
the  recoveries  were  suffered.  It  is  clear  that  the  MD 
was  founded  on  a  misconception  of  title.  The  Vis* 
count  was  in  fact  only  the  heir  apparent  of  one  who 
had  the  fee  simple  of  the  estate.  To  support  the 
argument  on  the  other  side,  it  must  be  shewn  that  he 
was  tenant  in  taiL  At  the  utmost  he  was  only  issue  in 
tail.     Now  what  the  tenant  in  tail  does. binds  the 


(y)  3  Barn.  &C.  421. 
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issue  in*tail,  and  in  such  a  case  an  adjudication 
against  the  tenant  in  tail  binds  the  issue  in  tail,  and  is 
pleadable  accordingly ;  Lloyd  v.  Johns  (a),  tVest- 
meath  v.  fVestmeath  (6),  and  Roe  dem  Brune  v.  Raw- 
lings  (c^ ;  for  here  there  was  an  adjudication  of  the 
very  point  now  brought  into  discussion,  and  by  that 
adjudication,  the  tenant  in  tail  was  bound.  It  is 
admitted,  that  what  a  man  says  before  he  conies  into 
possession,  does  not  bind  him  afterwards.  But  what 
he  does  when  in  possession,  will  have  that  effect.  An 
analogous  case  in  point  of  principle  has  been  de- 
cided in  the  Court  of  Common  Pleas,  with  respect 
to  the  rights  of  assignees  in  bankruptcy,  where  evi- 
dence of  what  the  man  had  said  and  done  before  he 
became  assignee,  was  rejected  by  the  Court  as  incom- 
petent to  bind  him  when  he  had  assumed  that 
character.  It  is  therefore  plain,  that  all  that  Viscount 
Kingsboraugh  said  and  did  before  he  came  into  pos- 
session, cannot  now  be  used  against  him,  because  he 
was  then  only  the  heir  apparent  of  a  man  in  posses- 
sion. If,  therefore,  it  was  proper  to  direct  the  issue 
at  all,  the  direction  that  the  parties  should  be  at 
liberty  to  read  at  the  trial  the  proofs  and  evidences 
read  at  the  hearing,  was  fully  justified  by  the  circum- 
stances of  the  case,  and  by  the  principles  and  practice 
of  courts  of  equity.  Some  of  the  evidence  objected 
to  by  Lord  Kingston  in  his  appeal,  having  been  read 
for  himdeif  in  the  trial,  in  pursuance  of  the  order 
directing  the  issue,  he  ought  not  now,  after  failing  in 
the  trial,  be  heard  to  complain  of  that. 

The  reasons  annexed  to  the  cross  appeal  suggest  a 
case  of  election  between  Lord  Kingsborougk  and  Sir 
Edward  and  Henry  King^  in  case  Sir  Henry  King  had 
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no  power  to  dispose  of  these  estates  by  his  will.  No 
point  of  that  sort  could  arise  between  the  parties  to 
these  appeals ;  Lord  Kingshorough  took  nothing  under 
that  will ;  he  had  a  paramount  title.  Upon  the  death 
of  Henry  King  J  in  1821,  Lord  Kingston^  as  his  heir  at 
law,  entered  into  possession  of  these  estates.  His 
younger  brother,  Lord  Lorton^  claimed  to  be  bene- 
ficially entitled  to  them  under  his  father's  will,  and 
he  filed  his  bill  against  Lord  Kingston  for  a  convey- 
ance. Lord  Kingston  filed  his  cross  bill,  claiming  to 
be  entitled  to  the  estates  as  tenant  in  tail  under  the 
will  of  Sir  Henry  Kingj  or  the  will  of  Lord  Kings' 
borough  J  dated  1746.  Lord  Lorton  put  his  case 
thus :  no  estate  tail  is  in  existence  under  the  will  and 
codicil  of  Sir  Henry  King^  and  Lord  KingsbarougKs 
will  Was  clearly  revoked ;  at  all  events  it  cannot  be 
enforced  by  Lord  Kingston^  having  been  abandoned  bj 
his  father,  the  first  tenant  in  tail,  whose  interest  andtitk 
under  it  were  the  same  which  Lord  Kingston  claims. 
Sir  Henry  King  having  no  power  to  dispose  of  the 
estates,  they  devolved  on  his  eldest  son  Robert^  afte^ 
wards  Lord  Kingsboroughj  under  the  former  settle- 
ments, and  he  having,  in  1746,  barred  the  entail, 
settled  the  estates  to  the  ultimate  uses  of  hia  right 
heirs,  and  upon  his  death  without  issue  in  1755  his 
next  brother  and  heir.  Sir  Edward^  first  Earl  King- 
stony  became  entitled,  and  devised  the  estates  to  his  son, 
Viscount  Kingsborough,  who  by  his  will  devised  them 
to  the  use  of  his  second  son.  Lord  Lorton. 


Mr.  P  ember  ton  and  Mr.  Jacob  for  Lord  Kingston:^ 
There  are  three  objections  to  the  decree.  Firat,  the 
bill  ought  to  have  been  dismissed  without  directing 
any  issue.  But,  secondly,  if  any  issue  was  necessary, 
then  it  is  clear  that  it  should  not  have  been  such  an 
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issue  as  was  framed  in  this  case,  but  ought  to  have       isss. 
been  one  which  would  have  prevented  Lord  Kingston    ^^|^|^^ 
from  setting  up  the  legal  estate.    And,  lastly,  if  any      Lorton 
issue  was  necessary,  there  ought  not  to  have  been  any      Earl  of 
direction  as  to  the  evidence,  but  the  case  ouffht  to  have    Kinobton, 
gone  before  the  court  of  law  in  the  ordinary  manner. 
If  these  three  objections  to  the  original  decree  cannot 
be  maintained,  and  if  the  House  should  be  of  opinion 
that  an  issue  was  properly  directed,  then  arises  the 
question,  whether  there  ought  not  to  be  a  new  trial. 

In  the  first  place,  there  ought  not  to  have  been  any 
issue  at  all.  The  court  of  equity  had  before  it  suf-* 
ficient  circumstances  on  which  to  found  a  decision.  By 
the  compromise  of  1761,  and  the  Act  of  Parliament 
of  1762,  the  estates  were  fully  disposed  of  to  the  uses 
of  the  will  of  Sir  Henry  King.  The  seisin  in  fee  of 
the  settlor  in  1689  is  not  disputed.  Indeed  Lord 
Kingston's  title  is  founded  upon  it.  The  destruction 
o[  the  contingent  remainders  contained  in  the  settle- 
ment of  1689  was  not  a  breach  of  trust  (e).  That 
settlement  created  charges  upon  certain  lands.  Those 
lands  are  the  subject  of  the  subsequent  settlement  of 
1722,  and  by  that  settlement  are  discharged  from  the 
charges  created  and  imposed  on  them  by  the  former 
settlement,  some  of  the  lands  themselves  being  given 
in  lieu  of  those  very  charges.  From  the  proofs  in  the 
cause  it  is  sufficiently  clear,  that  Sir  Henry  King  was 
seised  of  these  estates  in  fee,  and  that  by  his  will  and 
codicil  he  created  an  estate  in  tail  male  in  them^ 
under  which  the  present  Earl  of  Kingston  became 
entitled  to  the  estates  as  heir  male  of  his  grandiather. 
Earl  Edward.  But  if  it  were  doubtful  whether  Sir 
Henry  King  had  power  to  dispose  of  these  estates,  yet 
having  in  fact  assumed  the  right  to  do  so,  and  his  sons, 

(0  Sedmde  Mansell  v.  MameU,  2  P.  Wmt.  678. 
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Lord  Kingsborough  and  Edward^  having  taken  bene- 
ficial interests  under  his  will,  it  is  not  competent  foi 
Lord  Lorton^  claiming  as  a  volunteer  under  them,  to 
dispute  the  title  of  Lord  Kingston  claiming  an  estate 
tail  under  that  will.  By  the  agreement  of  1761,  and 
the  Act  of  Parliament,  Uenry  Kingy  youngest  son  ol 
Sir  Henry^  was  to  have  these  estates  under  sncl 
limitations,  with  such  powers  and  with  such  remido- 
ders  as  were  appointed  concerning  them  by  Sir 
Henry's  will,  whether  he  had  or  had  not  power  to 
devise  them.  Lord  Larton  therefore  deriving  title 
from  Earl  Edward^  who  was  a  party  to  the  agree- 
ment, ought  not  to  be  allowed  to  dispute  Lord 
I^^ingstan's  title  claiming  under  that  will. 

It  is  said  that  a  case  of  election  cannot  be  raised 
against  Lord  Kingsborough  under  Sir  Henry  Kimgi 
willy  for  that  he  took  nothing  under  it.  That  argu- 
ment cannot  be  maintained,  for  in  point  of  fiact,  Loid 
Kingsborough  came  in  under  the  will  by  way  of  le* 
mainder,  and  had  therefore  a  sufficient  interest  to. pat 
him  to  an  election.  The  agreement  and  the  Act  of  Bff- 
liament  are  conclusive  as  to  the  estates  mentioned  in 
that  will,  and  the  first  was  made  for  the  express  por 
pose  of  giving  effect  to  it.  So  far  therefore  as  the  acis 
of  the  parties  are  concerned  that  will  is  established. 
Then  comes  the  Act  of  Parliament,  which  was  pasted 
for  the  sole  purpose  of  making  the  agreement  effectutl^ 
and  consequently  there  are  two  most  important  mat- 
ters which  go  directly  to  the  establishment  of  the  will 
of  Sir  Henry  King.  It  is  tnie  that  there  is  in.  the 
Act  a  limitation  contained  in  these  words,  ^^  So  fiir 
as  the  said  Sir  Henry  King  had  power  to  devise  the 
same ;"  but  those  words  relate  only  to  his  lawful  autho- 
rity to  do  an  act,  and  do  not  refer  to  the  question 
whether  he  did  the  act  or  not,  or  whether  he  at- 
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tempted  to  dd  it.  Besides,  those  words  apply  to 
the  leasehold,  not  to  the  freehold,  premises.  But  if 
there  are  ambiguous  expressions  in  either  the  deed 
or  the  Act  of  Parliament,  this  House  will  so  construe 
them  as  to  give  effect  to  that  which  was  plainly  the 
intention  of  both.  Sir  Henry  had  professed  by  his 
will  to  devise  his  freehold  and  leasehold  estates  in  the 
same  manner.  By  the  law  he  was  not  able  to  do  so. 
Yet  his  intention  was  respected,  and  the  agreement 
declared  that  his  devise  should  be  held  good.  The 
Act  tck)  declared  the  same  thing. 

With  respect  to  Lord  Kingsborough^s  will  of  1146 j 
it  may  be  admitted  that  the  general  doctrine  of  law 
is,  that  if  a  man  has  made  duplicate  copies  of  a  will,. 
arid  destroys  one  of  them  which  is  in  his  possession, 
ahd  ddeJB  it  afdntd  revocandi^  the  other  copy,  whidh  i^ 
not  in  his  possession,  will  be  cai][celled.  But  then  the 
animus' of  the  act  is  not  conclusively  shown  by  the 
dMtru'ction  of  the  one  part.  At  the  very  inoment  he 
iriayrepent  of  what  he  has  don!e,  and  while  the  fl^m^' 
Bte  consuming  one  copy,  he  riiay  desire  t^  rescue  it 
If  then  he  leaves  the  other  copy  in  the  hands  of  the 
persbn  with  whom  it  has  beeh  entrusted,  and  does  not 
attempt  to  obtain  possession  of  it,  and  destroy  it,  nor* 
give  any  orders  for  its  destruction,  he  thereby  shows 
that  the  burning  of  the  one  part  was  but  the  hasty  a6i 
of  the  moment,  and  was  not  eVen  a  part  execution  of 
a  settled  purpose  of  revocation.  The  mer6  act  of  can- 
G^lfing  a  wilt  is  no  revocation,  unless  done  aiiimd 
teuocandi:  Burtenshaw  v.  Gilbert  (d).  The  questioii 
tff  the  intention  of  the  testator  is  a  matter  of  fact  to 
be  determined  by  the  acts  which  he  did,  and  the  cir- 
dUindtances  und^r  the  influence  of  which  he  was  at 
liile  moment  acting.     Here  the  testator  allowed  ths 

(d)  Cowp.  49 ;  seie  p.  58. 
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will  to  remain  for  a  long  time  in  the  possession  of 
Mark  Whyte^  then  had  it  from  him,  and  then  re- 
turned it  to  him  as  a  precedent  by  which  to  prepare 
another  will.  Without  therefore  impeaching  Mrs.  Bid- 
dick's  character,  without  even  supposing  her  to  have 
been  mistaken  as  to  any  of  the  facts  to  which  she 
spoke,  it  may  be  contended  that  those  facts  them- 
selves amount  only  to  a  hasty  expression  of  an  inten- 
tion which  was  never  seriously  entertained,  and  at  all 
events  was  never  deliberately  acted  on.  In  that  case 
the  cancellation  is  not  complete :  Doe  d.  Perkes  v. 
Perkes  (e) .  But  the  declaration  of  Mrs.  Riddick,  under 
the  circumstances  in  which  it  was  obtained,  being  called 
on  to  speak  of  what  happened  many  years  before,  not 
upon  oath,  nor  subject  to  cross-examination,  and  not 
knowing  whether  she  was  speaking  of  the  will  of  1746 
or  that  of  1747,  was  improperly  received  in  evidence 
on  the  trial  of  this  issue.  The  facts  stated  by  her 
were  at  most  but  hearsay  evidence,  deposed  to  by  Mr. 
Hawmersley^  and  it  is  impossible  to  say  that  hearsay 
representations  ought  to  be  laid  before  a  jury ;  and  if 
such  representations  are  improperly  admitted,  then  as 
the  effect  of  them  on  the  minds  of  the  jury  cannot  be 
estimated,  there  ought  to  be  a  new  trial,  in  order 
to  let  a  jury  decide  on  the  facts  of  the  case,  inde- 
pendently of  such  testimony.  It  is  probable  that  the 
Court  might  refuse  a  new  trial  in  a  case  where  it 
was  doubtful  whether  testimony  improperly  admitted 
could  have  produced  any  effect  upon  the  jury ;  but 
here  the  testimony  was  directly  bearing  on  the  point 
immediately  at  issue  between  the  parties,  and  its 
admission  must  have  affected  in  the  most  material 
manner  the  great  question  in  the  cause.  It  was  ad* 
mitted  that  the  jury  were  influenced  by  this  evidence. 

(e)  3  Barn.  &  Aid.  489. 
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It  may  be  true  that  the  object  of  an  issue  is  not  to 
decide  the  cause  but  to  inform  the  conscience  of  the 
Court  by  which  the  cause  is  to  be  decided.  But 
though  not  bound  by  the  opinion  of  a  jury,  the 
Court  of  Chancery  is  influenced  by  that  opinion ; 
and  if  such  opinion  is  obtained  upon  evidence  that 
ought  never  to  have  been  laid  before  a  jury,  the  con- 
science of  the  Court  will  not  be  properly  informed, 
and  the  very  object  of  granting  the  issue  will  be 
defeated. 

It  is  not  true  that  a  party  who  does  not  object  to 
the  admission  of  evidence  at  the  hearing  is  precluded 
from  objecting  to  the  same  evidence  when  tendered 
to  a  jury  on  the  trial  of  an  issue.  The  daily  practice 
of  the  courts  of  equity  is  an  answer  to.  such  an  argu- 
ment. The  statements  of  parties  are  considered  by 
the  Judge  in  equity  in  the  light  of  evidence,  on 
which  he  founds  his  decision ;  but  if,  after  examin- 
ing the  case,  he  is  not  satisfied  with  the  proof  of 
some  of  the  facts,  and  thinks  fit  to  direct  an  issue, 
either  party  is  at  liberty,  on  the  trial  of  that  issue,  to 
object  to  evidence  not  ordinarily  admissible  in  a 
court  of  law ;  and  this  right  of  objection  is  so  com- 
pletely recognised  by  courts  of  equity,  that  if  the 
Judge  in  equity  thinks'  that  such  evidence  should  be 
laid  before  a  jury,  he  makes  a  special  order  for  that 
purpose.  If  the  argument  on  the  other  side  was  well 
founded,  such  an  order  would  be  at  all  times  unneces- 
sary. Lord  Lorton  claims  as  volunteer  under  the  will 
of  his  father,  who,  in  his  answer  to  Earl  EdwartTs  bill 
in  1781,  after  being  fully  informed  of  all  the  circum- 
stances relating  to  the  cancellation  of  the  will  now 
relied  on  by  Lord  Lorton^  declared  on  oath  his  belief 
that  that  was  a  subsisting  will  on  the  death  of  the 
testator,  Lord  Kingsborough.  That  answer,  which  \*-as 
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1838.       read  at  the  trial,  ought  to  have  satisfied  the  jury  diat 

Visccuiit      the  fact  was  as  therein  stated,  and  that  the  will  was 

LoRTow      never  revoked.    That  answer  ought,  at  all  events,  be 

Eari  of      held  as  an  estoppel  against  Lord  Lortavts  denial  of  the 

e/e^Zl    validity  of  the  will. 

Among  the  cases  cited,  besides  those  before  men- 
tioned, were  the  following — Palmer  v.  Lord  AyleS' 
bury^  15  Ves.  176  and  299,  Andrews  v.  Palmer  am) 
Corhett  v.  Corbett,  1  Ves.  &  B.  21  and  336,  and 
Gordon  v.  Gordon,  1  Swanst.  166,  as  to  the  reading 
of  the  depositions  on  the  trial  of  an  issue ;  Tatham  v. 
Wrighty  2  My  1.  &  K.  1 ,  a&  to  new  trials  of  issues ; 
Ex  parte  the  Earl  of  Ikhester,  7  Ves.  362  c<  $eg.  as  to 
the  revocation  of  wills. 

Jan.  23, 1838.      The  Lord  Chancellor : — ^These  appeals  were  argued 

at  your  Lordships'   bar  a  considerable  time  since* 
The  facts  were  so  complicated  and  the  period  so  long 
during  which  it  was  necessary  to  examine  the  nume- 
rous transactions  respecting  the  property  in  question, 
that  I  felt  that  I  should  not  be  justified  in  attempting 
to  come  to  any  conclusion  as  to  what  course  it  would 
be  proper  for  your  Lordships  to  follow  until  I  had  as 
opportunity  of  devoting  my  undivided  attention  to 
the  subject  for  a  considerable  time  together.     That 
opportunity  I  have  now  had,  and  notwithstanding  the 
difficulties   of  the  case,  I  do  not  expect  that  your 
Lordships  will  entertain  much  doubt  as  to  the  judg- 
ment to  be  pronounced.    It  would  occupy  too  muck 
of  your  Lordships'  time  to  enter  into  any  detaikd 
narrative  of  the  facts  which  have  given  rise  to  the 
present  litigation,  nor  can  it  be  necessary,  as  they  are 
fully  stated  in  the  printed  papers  on  your  Lordshiftf' 
table.    I  propose,  therefore,  to  oonfine  myself  to  such 
of  the  matters  as  it  may  be  necessary  to  state,  in  order 
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to  make  intelligible  the  observations  which  IL  propose 
to  submit  to  your  Lordships. 

Lord  LortorCs  case  is,  that  his  grandfather,  Edwardj 
first  Earl  of  Kingston^  was  seised  in  fee  of  the  estates 
in  question ;  that  he  by  his  will  devised  those  estates 
to  trustees,  of  whom  his  brother,  Henry ^  was  the  sur- 
vivor, in  trust  for  his  son  Robert^  the  late  Earl  of 
Kingston^  and  that  that  Robert  by  his  will  devised 
these  estates  for  the  benefit  of  his  second  son,  Lord 
Lortonj  and  his  family.  He, .  therefore,  calls  upon 
Lord  Kingston,  as  the  heir  of  Henry  King,  the  sur* 
viving  trustee,  to  convey  the  legal  estate  for  the  bene- 
fit of  those  entitled.  To  this  claim  Lord  Kingston 
•ays,  that  it  is  not  true  that  Earl  Edward,  Lord 
Ztortan's,  and  Lord  Kingston's  grandfather,  was  seised 
in  fee  of  those  estates ;  that  his  claim  to  them  was  as 
heir  to  Robert,  (Lord  Kingsborough,)  but  that  this 
Robert,  if  he  was  so  seised  of  the  estates,  made  a  will 
in  1746,  by  which  he  made  his  brother,  Edward, 
tenant  for  life,  with  a  remainder  under  which  he, 
Lord  Kingston^  is  now  entitled ;  but  that  in  fact  Rxh 
bert  was  not  seised  of  these  estates,  but  that  they  had 
been  otherwise  settled  by  previous  settlement,  and  a 
will  of  Sir  Henry  King,  the  fiather  of  that  Robert 
and  of  Edward.  The  questions,  therefore,  are ,  first^ 
whether  Robert  was  seised  in  fee  of  those  estates ; 
secondly,  if  he  was  so  seised,  whether  his  brother  Ed- 
ward succeeded  to  them  as  his  heir,  or  Robert  dis^ 
posed  of  them  by  the  will  of  1746.  To  come  to  a 
safe  conclusion  upon  the  first  of  these  points,  it  will 
be  necessary  shortly  to  consider  the  early  history  of 
the  title  to  these  estates.  To  avoid  the  repetition  of 
names,  the  property  was,  in  the  argument  at  the  bar, 
divided  into  two  denominations,  called  the  first  and 
second  class  of  lands ;  and  as  they  were  also  the  sub- 
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ject  of  different  deeds,  it  will  be  expedient  to  keep  in 
mind  those  denominations,  which  I  propose  to  adopt 
It  appears  that  under  a  settlement  of  the  year  1689, 
Sir  Henry  King  was  tenant  for  99  years,  remainder 
to  his  first  and  other  sons  in  tail  male ;  that  this  Sir 
Henry  King  died  in  1739,  leaving  Robert^  his  eldest 
son,  who  thereupon  entered  into  possession  as  tenant 
in  tail.    This  Robert  suffered  recoveries  in  1746  and 
died  in  1755,  leaving  Edward^  his  brother,  his  heir. 
This  Edward  by  his  will  in  1797  devised  property  to 
his  eldest  son,  Robert^  in  terms  sufficient  to  embrace 
all  the  property  he  had  power  to  dispose  of,  and  this 
Robert  devised  the  property  to  his  second  son,  the 
present  Lord  Lorton,  and  his  family.     But  it  appears 
that  in  1722,  Sir  Henry  King  and  his  brother  Robert 
*— Sir  Henry  being  tenant  for  99  years,  remainder 
to  his  first  and  other  sons  in  tail,  remainder  to  Robert 
and   his  issue — levied  fines  and  suffered  recoveriesi 
and  by  settlement  limited  the  first  class  of  lands  to 
Robert  in  fee,  and  the  second  class  of  lands  to  Sir 
Henry  in  strict  settlement ;  and  that  Robert  by  a 
settlement  in  1724  limited  the  first  class  of  lanck  to 
his  brother.  Sir  Henry,  in  strict  settlement,  so  that 
under  these  settlements,  as  well  as  under  the  original 
settlement  of  1689,  Robert  was,  in  1746,  when  he 
suffered  recoveries,  entitled  in  tail  to  both  classes.    It 
appears  that  the  trustee  to  preserve,  joined   in  the 
recoveries  of  1722,  but  that  cannot  affect  the  ques* 
tion  between  the  parties  now  litigant.     However,  Sir 
Henry,  by  his  will,  (though  he  had  no  power  to  do 
so,  being  only  tenant  for  99  years,)  devised  the  second 
class  of  lands  for  the  benefit  of  his  younger  sons, 
Edward  and  Henry ;  and  by  his  codicil,  devised  all 
his  lands  which  came  to  him  upon  the  death  of  his 
brother  Robert  (which,  it  is  contended,  include  the 
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first  class  of  lands),  as  to  one-half,  to  Edward  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remain- 
der to  Henry  for  life,  remainder  to  his  first  and  other 
sons  in  tail;  and  as  to  the  other  half,  in  the  same 
manner,  putting  Henry  first,  with  a  proviso,  that  if 
the  estates  settled  on  testator's  marriage  should  come 
Edward^  then  that  these  estates  should  shift  to  Henry. 
It  appears  that,  notwithstanding  this  will,  Robert,  the 
eldest  son,  possessed  both  classes  at  his  death,  and  it 
does  not  appear  that  the  second  class  of  lands  was 
ever  claimed  by  the  younger  sons  against  the  eldest. 
If,  however.  Sir  Henry^s  will  operated  upon  the  first 
class  of  lands,  his  son  Henry  would  be  entitled  to  the 
whole  of  them,  for  life ;  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  Edward  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail. 

Upon  Edward  succeeding  to  Robert,  in  1765,  dis- 
putes having  arisen  between  Edward  and  Henry,  as 
to  a  supposed  will  of  Robert,  Lord  Kingsborough,  of 
1752,  by  which  he  devised  all  his  estates  to  his  brother 
Henry,  and  which  will  Edward  disputed,  suits  in 
Chancery  were  instituted,  in  which  Edward,  then 
Sir  Edward,  claimed  the  lands  under  the  settlement  of 
1722,  or  as  heir  to  Robert;  and  this  was  the  question 
between  the  parties.  But  it  also  appeal's,  that  the 
settlement  of  1724  was  not  known  to  Sir  Edward  at 
the  time  the  parties  entered  into  a  compromise,  by 
which  Edward  agreed  that  Henry  should  have  all  the 
estates  given,  or  intended  to  be  given  to  him,  by  the  will 
of  Sir  Henry,  as  thereby  provided,  in  consideration  of 
which,  and  for  the  other  considerations,  Henri/  released 
all  claim  to  all  other  the  estates  of  Robert,  which  was 
confirmed  by  an  Act  of  Parliament,  which  made  the 
agreement,  and  the  verdict  setting  aside  the  will  of 
1752,  binding  upon  the  issue  of  Edward  and  Henry, 
securing  the  first  and  second  class  of  lands  to  Henry 


1838. 

» 

Viscount 

LOBTUN 
V. 

Earl  of 

KlKOATON, 

et  e  contra. 


) 


332  CASKS  IN  THE  HOUSE  OF  LORDS 

1 838.  and  his  issue,  whether  Sir  Henry  had  power  to  dispose 
Viscount  ^f  them  or  not ;  but  the  remainder  to  Eduxird  and  his 
LoRTON  issue,  to  take  eflFect  only  so  far  as  Sir  Henry  had  a 
Earl  of  right  to  dispose  of  the  same.  The  Act  then  unserves 
euc^^ra!  ^^^  ^ight  of  the  sistOFS  under  the  will  of  1746,  which 
reservation  proves  that  the  existence  of  the  will  was 
then  known,  and  that  neither  of  the  contending 
parties  treated  it  as  affecting  the  contest  between  them« 
it  not  being  mentioned  in  any  other  part  of  the  Act  or 
at  all  in  the  agreement.  The  effect  therefore  was,  that 
if  Sir  Henry  had  no  power  to  dispose  of  these  estates, 
(which  appears  to  have  been  the  fact,  and  they  there- 
fore came  to  Robert  upon  Sir  Henry's  death,  in  1789, 
and  were  subject  to  the  recoveries  in  1746,)  JEdwari 
was  entitled  to  these  lands,  subject  to  the  life  estates 
of  Henry ^  who  died  in  1821,  the  Act  of  Parliament 
giving  to  Henry  the  life  estate.  This  reversion,  there* 
fore,  by  Earl  EdwarcTs  will,  came  to  Robert^  the 
second  Earl  of  Kingston,  and  from  him,  by  his  will, 
to  Lord  Lorton.  So  far,  it  would  appear  to  be  dear, 
that  Sir  Henry  was  not  seised  in  fee  of  any  of  the 
lands  in  question,  but  that  Roherty  his  son,  was 
entitled  to  them  in  tail,  and  became  entitled  to  the 
fee  by  means  of  the  recoveries  in  1746 ;  bnt  on  the 
part  of  Lord  Kingston,  by  his  answer  in  this  cause, 
two  grounds  of  title  were  set  up;  first,  that  Sir 
Henry  had  power  to  devise  both  classes  of  landfl^ 
having  acquired  the  fee  in  the  first  class  as  heir  to  ha 
brother  Robert,  or  under  a  power  reserved  to  Robert 
in  the  settlement  of  1724 ;  and  to  the  second  class,  by 
purchase  from  the  trustees  of  the  settlement  of  172S. 
It  is  obvious  that  these  two  grounds  of  title  rest  upon 
the  assumption  that  the  settlements  of  1722  and  1734 
were  operative  to  bar  the  issue  of  Sir  Henry,  and  to  de- 
prive them  of  their  title  under  the  settlement  of  1680. 
But  the  facts  upon  •  which  they  rest,   namely,   the 
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execution  of  the  power  in  the  settlement  of  1724,  and 
the  purchase  under  the  deed  of  1722,  are  not  only 
not  proved  on  the  part  of  Lord  Kingston^  but  are,  I 
think,  satisfactorily  disproved  on  the  part  of  Lord 
Lartan.  If  these  lands  passed  under  the  will  of  Sir 
Ifenry,  they  would  from  his  death  in  1739  have  be- 
longed to  his  younger  sons  Edward  and  Henry ;  but 
it  is  an  admitted  fact,  that  Robert^  the  heir  in  tail, 
possessed  both  of  them  up  to  the  time  of  his  death  in 
1766. 

The  second  reason  in  Lord  Kingston's  appeal  is 
intended  to  raise  a  case  of  election.  Supposing  Sir 
Henry  not  to  have  had  a  power  of  disposing  of  the 
lands,  as  Robert,  his  eldest  son,  was  in  possession  of 
these  lands  after  Sir  Henry  s  death,  the  title  by  elec- 
tion would  have  been  in  Edward  and  Henry  at  that 
time,  or  in  i2^6ert,  eld  est  son  ofEdwardy  and  the  tenant 
in  tail  under  the  will  of  Sir  Henry,  and  he  attained  his 
majority  inl776.  There  is  a  total  absence  of  evidence  of 
many  facts  necessary  to  raise  such  equity^  and  an  im- 
pofisibility  to  act  upon  it  at  this  time;  and  by  the  agree- 
ment of  1 761,  and  the  Act  of  Parliament  of  1 762,  Henry, 
for  certain  benefits  received,  and  for  many  years  en- 
joyed by  him,  gave  up  all  other  claims ;  and  Robert, 
Viscount  Kingsborough,  the  eldest  son  of  Edward, 
would  not  have  set  up  a  case  of  election  against  his 
&tber's  estate,  he  taking  the  whole  of  it  under  his 
Other's  will,  and  being  only  tenant  in  tail  under  the 
will  of  Sir  Henry.  The  third  reason  in  the  same  appeal 
is  founded  on  a  misapprehension  or  misstatement  of 
the  deed  of  1761,  and  of  the  Act  of  1762,  stating  the 
^ect  of  those  instruments  to  be,  to  give  effect  to  all 
$he  remainders  in  the  will  of  Sir  Henry ;  whereas  the 
Act  does  indeed  give  effect  to  the  estate  intended  for 
Henry  and  bisjssue,  but  gives  effect  to  the  remaindei: 
to  Edward  and  his  issue,  so  far  only  as  Sir  Henry 
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is>9.       Lad  a  right  to  dispone  of  the  lands;  and  if  there  be 
Wtmnt      ^°y  doubt  as  to  the  constmction  in  this  respect  of  the 
i>'ftrv»      agreement  of  1761 ,  the  Act  oi  1762  is  a  new  agree- 
Earl  of      ment,  and  its  prorisions  were  binding  on  the  parties. 
!u*€€i^!!ull        ^  ^^  therefore,  as  Lord  Kimgston*s appeal  proceeds 
upon  grounds  indepoident  of  the  supposed  will  of 
Robert  J  Lord  Kingsboraughy  I  am  clearly  of  opinion 
that  it  has  no  foundation,  and  that  in  considering 
other  parts  of  the  case  it  must  be  assumed  that  jRobert, 
Lord  Kingsboroughj  was  seised  in  fee  of  the  lands  in 
question.    Assuming  that  to  be  so.  Lord  IGngstan^  by 
his  appeal,  contends  that  his  title,  under  the  alleged 
i^-ill  of  Robert  J  Lord  Kingsborougkj  in  1 746,  is  so  clear, 
that  Lord  Lortoms  bill  ought  to  have  been  dismissed 
at  the  hearing.    On  the  other  hand.  Lord  LorUm^ 
by  his  case,  in  answer  to  Lord  KingstofCs  appeal, 
insists  that  he  ought  to  have  had  a  decree  without  any 
issue,  the  object  of  the  bill  being  to  procure  a  con- 
veyance of  the  legal  estate,  which  had  been  vested 
in   Henry^   the   younger  brother  of  Edward^  as  a 
trustee.     It  will  therefore  be  material  to  examine  the 
traQsactions  relative  to  the  will,  independent  of  the 
evidence  at  the  trial  as  to  its  validity. 

It  appears  that  Robert,  Lord  Kingston,  father  of  the 
present  Lord  Kingston,  was  fully  apprised  of  the  will 
of  1746,  for  in  1781  he  filed  a  bill  against  JEdtoard, 
his  father,  stating  that  will  to  be  in  his  possession,  bat 
that  he  had  not  known  of  it  previous  to  his  joining  in 
the  recoveries  in  1776.  Edward,  the  father,  in  answer 
to  that  bill,  stated  that  the  will  of  1746  had  been  can- 
celled, and  also  revoked  by  a  will  of  1747  or  1748, 
which  had  also  been  cancelled,  and  that  counsel  had 
given  an  opinion  that  it  was  not  a  subsisting  willf 
and  that  Robert,  the  son,  had  been  informed  of  all 
these  particulars  before  the  recoveries  were  suffered 
in  1776.     I  refer  to  the  proceedings  at  present,  for 
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the  purpose  of  showing  that  Robert,  Lord  Kingston's        i838. 
fcther,  was  fully  apprised  of  the  circumstances  con-     ^T^^^ 
nected  with  the  alleged  will  of  1746,  and  being  so      Umros 
informed,  and   witnesses  having  been  examined  on       rhH  nf 
both  sides,  he,  in  February  1785,  by  consent,  dis-     Kikostdk, 
miased  his  bill.     It  is  true  that  the  lands  in  question 
were  not  included  in  the  recoveries  of  1776  ;  the  dis- 
miflsal,  therefore,  does  not  directly  operate  upon  the 
title  to  them  ;  but  the  proceedings  prove  that  Robert^ 
Lord  Kingston  s  father,  was,  in  1781,  informed  of  all 
the  circumstances  upon  which  the  present  Lord  King- 
dim  rests  his  title,  and  with  this  knowledge  aban- 
doned his  suit  to  set    aside  the  recoveries  of  1776, 
which  he  had  impeached  upon  the  supposed  validity 
of  the  will  of  1746.     I  have  before  said  that  I  do  not 
treat  that  dismissal  as  conclusive  against  Lord  King- 
AnCs  claim  to  the  lands  in  question ;  but  it  would 
be  contrary  to  all  principle  not  to  consider  as  most  im- 
portant the  fact,  that  the  validity  oi  the  same  will  was 
in  issue.   The  parties  litigant  had  similar  interests  with 
the  present  litigants,  and  the  parties  setting  up  the  will 
abandoned  the  claim  now  more  than  50  years  ago. 
It  is  most  important  to  consider  what  were  the  rela* 
tive  situations  of  the  diflferent  parties  upon  either  sup- 
'  position,  as  to  title,  in  the  year  1762,  when  the  Act 
peased.     If  Robert  had  obtained  the  fee  of  the  lands 
in  question,  and  of  the  other  family  estates,  and  died 
mte8tate,the  whole  descended  upon  Edward,  as  his  next 
brother  and  heir.     But  if  Henry  could  establish  the 
will  of  1746,  the  will  of  1752  being  displaced,  he  was, 
according  to  Lord  Kingston's  case,  entitled  by  virtue 
of  that  will  to  require  his  brother  Edward  to  convey 
and  assure  to  him  and  his  heirs  absolutely,  the  real 
and  leasehold  property  devised  to  or  settled  upon  him, 
Sdwardj  by  his  father,  Sir  Henry.    In. 1757  Edward 
\      obtained  a  verdict  against  the  will  of  1752  set  up  by 
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Henrt/j  which  verdict  was  never  set  aside.  In  the 
pleadings  in  equity  between  Edward  and  Henry,  after 
this  verdict,  when  it  was  obviously  Henry^s  interest 
to  set  up  the  will  of  1746,  as  the  prospect  of  establish- 
ing the  will  of  1752  must  have  been  then  hopeless,  the 
circumstances  of  that  will  are  fully  stated  by  Marl 
Whyte,  but  Henry  does  not  appear  to  have  set  up  his 
title  under  that  will.  It  is  true  that,  by  the  agree- 
ment of  1761,  he  took  benefits  as  large,  and  probably 
larger  than  he  could  have  taken  under  the  will  of 
1746,  and  his  acquiescence  certainly  could  not  bind 
the  issue  of  Edward.  But  not  only  is  the  will  of 
1746  not  mentioned  in  the  agreement,  but  the  provi* 
sions  of  it  assume  that,  except  for  the  disputed  wiU 
of  1762,  Edward  would  be  seised  in  fee  as  heir  of 
Robert;  and  Henry  not  only  agrees  that  Edward 
shall  be  so  considered,  but  is  content  to  take  ai  con- 
veyance of  part  of  the  family  estates,  which,  but  fiir 
the  Act,  would  have  been  inoperative,  if  the  will  of 
1746  had  been  a  subsisting  will.  The  Act  of  176S 
does,  indeed,  allude  to  that  will,  and  in  one  part  m&r 
tions  it;  but  it  is  obvious,  I  think,  that  the  framers  of 
that  Act  intended  to  avoid  interfering  with  that  or 
any  other  alleged  will  of  Robert ,  beyond  what  was 
necessary  to  carry  into  eflfect  the  professed  objects 
between  Edward  and  Henry. 

I  therefore  concur  in  the  opinion  of  Lord  PAmfct, 
that  this  Act  cannot  be  considered  as  affecting  the  rights 
of  any  of  the  issue  of  Edtoard^  as  to  the  land  now  is 
question ;  but  it  certainly  does  not  assist  such  clum 
in  the  limitation  after  the  death  of  Henry  without 
issue ;  being  *^  so  far  forth  as  Sir  Henry  had  right  or 
power  to  devise  or  dispose  of  the  same,  and  not  othe^ 
wise;"  and  it  must  be  observed,  that  if  there  had 
been  any  idea  that  the  issue  of  Edward  were  entitM 
under  the  alleged  will  of  1746,  such  an  Act  cooU 
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not  have  been  permitted  to  pass,  as  it  not  only  gave  to 
Henry  estates  which  might  otherwise  have  descended 
to  such  issue  upon  the  death  of  Edward,  but  devotes 
other  lands,  to  which  they  would,  in  that  event,  have 
been  dearly  entitled,  to  the  purposes  of  JEdward's  mar- 
liige-dettlement,  and  to  raising  10,000  2.  for  himself; 
80  that,  although  it  does  not,  in  terms,  affect  the  title 
now  set  up  under  the  will,  its  provisions  can  only  be 
eiplained  by  supposing  that  none  of  the  parties  to  the 
Act  entertained  the  idea  of  thai  will  having  any  legal 
inlidity.  But  although  the  effect  of  that  Act  was  to 
pevCTit  any  adverse  possession  of  the  lands  in  ques- 
tion, and  any  direct  litigation  as  to  the  title  to  them 
during  the  life  of  Henry ,  which  continued  till  1821, 
the  questions  upon  which  that  title  depends  were 
csmnined  between  Edward  and  his  son  Robert,  Lord 
Kingston^ s  father,  in  1781,  and  the  whole  of  the  pro- 
ceedings in  that  cause  are  most  important. 

In  1775,  if  the  will  of  1746  was  not  operative, 
Edward  was  seised  in  fee  of  the  family  estates ;  but  if 
it  wa»  operative,  then  he  was  only  tenant  for  life,  and 
Rri^ert,  his  eldest  son,  was  first  tenant  in  tail.  Under 
diese  circumstances  Edward  was  desirous  of  clearing 
the  title  by  getting  his  son  to  join  in  recoveries,  and 
fcf  that  purpose,  by  a  letter  of  the  20th  of  June  1776, 
he  very  fairly  puts  his  son  in  possession  of  the  state  of 
the  ease,  sends  him  the  counterpart  of  the  will  of  1746, 
Mr.  Yorhe's  opinion  in  1762,  that  the  will  was  not  valid ; 
wd  refers  him  to  the  declaration  of  Mrs.  Riddick, 
lAo  was  not  only  then  living,  but  lived  till  December 
1779.  These  facts  are  admitted  in  Robert,  Viscount 
Kingsboraugh's  answer ;  also,  that  he  himself  took  an 
ojHnion  upon  the  question.  With  all  this  information 
M^bertf  Viscount  Kingsborough,  joined  his  father  in 
-  en&ring  recoveries  in  1776 ;  and  it  appears  from  a 
letter  of  the  28th  of  February  1778,  set  out  in  his 
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answer  of  May  1782,  that  he  and  his  iather  had  quar- 
relled in  that  year,  and  that  the  son  then  set  up  a 
title  under  the  will  of  1746)  and  complained  that  his 
father  had  deprived  him  of  that  title  by  the  recoveries 
of  1776.  But  at  that  time,  Mrs.  Riddick  was  living, 
and  the  son  took  no  steps  to  obtain  redress  for  the 
supposed  injustice  occasioned  by  the  recoveries,  and 
to  assert  his  title  under  the  will,  until  after  her  death, 
which  hiippened  in  December  1779,  his  bill  having 
been  filed  in  1781.  He  also  admitted  that  in  1760 
his  father  offered  to  refer  his  title,  as  it  stood  before 
the  recoveries,  to  three  counsel  of  eminence  and  to 
abide  by  their  opinion.  This  proposal  not  having 
been  acted  upon,  Robefi^  Viscount  Kingsbarough^  in 
1781  filed  his  bill ;  and  his  father  filed  a  cross  bill; 
and  in  those  causes  witnesses  were  examined,  and 
it  was  proved  that  no  will  of  1 746  had  been  found 
among  Robert^  Lord  KingsborougKs  papers  at  the  time 
of  his  death ;  that  the  will  of  1 747  was  on  paper,  and 
Hugh  Hammersley  proved  that,  in  1758,  he,  on  behalf 
of  Henry ^  and  in  1775,  on  behalf  of  Edward^  saw 
Mrs.  Riddicky  and  procured  from  her  the  statement 
as  to  the  cancellation  of  the  will  of  1746.  So  hs 
the  evidence  of  Hugh  Hammersley  was  free  from  all 
objection,  as  it  only  proved  the  fact  that,  in  1758, 
pending  the  contest  between  Edward  and  Henry^ 
the  latter  was  informed  of  what  Mrs.  Riddick  had 
said  as  to  the  cancellation  of  the  will  of  1746,  and  as 
proving  the  statement  of  Mrs.  Riddick^  which  was 
seen  and  considered  by  Robert^  Yi^oxxut KingsharaugK 
and  by  his  counsel  in  1775,  when  she  was  living,  and 
before  the  recoveries  were  suffered.  In  this  state  rf 
things,  Robert  J  the  first  tenant  in  tail  under  the  will  of 
1746,  if  it  was  available,  abandoned  his  claim  under 
it,  and  dismissed  his  bill,  not  under  any  compromise 
of  his  claim,  so  far  as  appears,  except  that  the  dismissal 
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was  without  costs.     I  have  already  stated  the  reasons 
why  that  dismissal  cannot,  in  my  opinion,  be  consi- 
dered as  conclusive  of  the  title  to  the  lands  in  ques- 
tion, even  if  the  plaintiff  in  that  suit  had  been  assert- 
ing  his  right  to  them.     It  is,  therefore,  not  material 
to  consider  how  far  an  issue  in  tail  would  have  been 
bound  by  such  a  proceeding  by  the  tenant  in  tail ; 
but  the  matter  in  issue  was  the  same,  and  the  party 
litigant  was  tenant  in  tail,  through  whom  the  present 
Lord  Kingston  claims ;  clearly,  therefore,  the  deposi- 
tions in  that  cause,  the  answer  of  the  tenant  in  tail, 
and  his  act  in  abandoning  the  claim,  and  dismissing 
the  bill,  are  receivable   in   evidence  in  this  cause. 
Edward,  the  first  Earl,  having  thus  established  his 
title  as  against  his  son,  to  the  fee  of  the  family  estates, 
devised  them  in  terms  which  included  the  reversion 
of  the  lands  in  question,  expectant  upon  the  death 
of  his  brother  Henry,  to  his  said  brother,  in  trust  for 
his  son  Robert,  in  fee ;  and  the  present  Lord  Kingston, 
being  heir  at  law  of  that  Henry,  the  fee  became  vested 
in  him  as  trustee,  if  it  was  vested  in  Edward.     If, 
therefore,  Edward  had  devised  the  reversion  to  his 
son  direct,  or  to  any  other  person  in  trust  for  him, 
and  Lord  Kingston  had  been  advised  to  assert  his 
claim  under  the  will  of  1746,  he  would  probably  have 
had  to  do  so  as  plaintiflf  at  law  or  in  equity  ;  but  he 
being  trustee  under  Edward's  will,  it  became  neces- 
sary for  Lord  Lorton  to  file  his  bill  for  the  purpose  of 
obtaining  the  legal  estate.     The  creation  of  this  trust 
cannot  prejudice  the  rights  of  the  parties.     This  bill 
was  filed  in  1827,  and  the  claim  under  the  will  of 
1746  was  set  up  by  the  answer,  and  a  cross  bill  having 
been  filed,  boUi  causes  came  on  for  hearing  in  1831, 
when  the  issue  was  directed ;  and  a  verdict  having 
been  found  upon  that  issue  against  the  will,  a  motion 
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was  made  for  a  new  trial  in  the  Court  of  Chancery  in 
Ireland. 

It  cannot  be  necessary  to  call  to  your  Lordships' 
recollection  that  a  court  of  equity  is  not  bound  to 
send  an  issue  to  a  new  trial,  because  evidence  has 
been  received  which  was  not  legally  receivable,  or 
because  admissible  evidence  was  rejected,  or  because 
the  judge  in  some  respects  inaccurately  stated  the 
law  to  the  jury.     The  true  consideration  always  is, 
whether,  upon  the  whole,  there  appears  to  be  such  a 
case  as  enables  the  judge  in  equity  satisfactorily  to 
administer  the  equities  between  the  parties,  without 
the  assistance  of  another  trial.     In  diis  case.  Lord 
Kingston^  as  heir  to  Henry  King,  his  great  uncle,  has 
vested  in  him  whatever  freehold  estate  passed  under 
the  will  of  Edward^  first  Lord  Kingston,  and  tJberefope 
whatever    freehold  estate    Sir   Robert  King  (Lord 
Kingsborough)  died  seised  of.     But  Lord  Kingston 
says,  ^^  I  do  not  hold  the  lands  in  question  by  that 
title,  but  as  my  own,  under  the  will  of  Sir  Robert 
King^  (Lord  Kingsborough,)  in  1746."     Is  there  evi- 
dence upon  which  a  court  of  equity  can  now  satis- 
factorily decide  between  these  two  alleged  titles? 
and  if  there  be  not,  is  there  any  probability  that 
another  trial  will  give  the  court  better  information  and 
more  assistance  ?  First,  what  was  the  evidence  at  the 
hearing  when  the  issue  was  directed?    The  decree 
does  not  state  what  that  evidence  was,  but  it  is  allied 
that,  on  the  part  of  the  plaintiflf.  Lord  Lorton,  there 
were  read  some  of  the  proceedings  in  the  suit  which 
ended  in  the  Act  of  1762,  and  the  proceedings  in  the 
suit  which  ended  in  the  decree  of  dismissal  of  1785,  and 
the  depositions  in  those  causes,  of  Holt  fVaring,  James 
Glascock,  John  JVallis,  William  French,  Gilbert  Kinj, 
Hugh  Hammersley,  John  Vemer,  Charles  Tarrari, 
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ttid  Nathan  Drake.  Holt  Waring  proved  the  will  of 
1747,  and  searches  after  the  death  of  Robert^  Lord 
Kmgshonmgh^  in  1755,  and  that  no  will  was  found 
but  that  of  1752.  James  Glascock  proved,  that  the 
debts  of  Robert,  Lord  Kingsborough^  exceeded  the 
amount  of  his  personal  estate ;  that  the  negotiation 
which  preceded  the  agreement  of  1761,  was  for  a 
time  suspended  by  Mark  Whyte  having  produced  the 
will  of  1746;  but  that  it  afterwards  proceeded  upon 
the  same  footing  as  before  the  production  of  that  will ; 
that  claims  were  set  up  by  the  sisters  of  Robert,  Lord 
Kingsboraugh,  in  respect  of  legacies  given  to  them  by 
that  will,  which  led  to  the  opinion  of  counsel  being 
taken,  and  particularly  that  of  Mr.  Charles  Yorke ; 
that  those  three  sisters  married  after  the  year  1746, 
and  received  portions  from  Robert,  Lord  Kings- 
borough.  John  fVallis  proved,  that  Mark  Whyte 
acted  as  solicitor  for  Robert,  Lord  Kingsborotigh,  and 
afterwards  for  Henry  King.  William  French  proved 
searches  after  the  death  of  Robert,  Lord  Kingsborough, 
and  that  no  will  but  that  of  1752  was  found,  and  that 
Henry  King  had  possession  of  all  the  papers.  Gilbert 
King  also  proved  the  searches,  and  that  no  will  but 
that  of  1752  was  found.  Hugh  Hammersley  proved 
having  examined  Mrs.  Riddick  between  the  years 
1755  and  1758,  by  direction  of  Mark  Whyte, 
aoUcitor  for  Henry  King,  as  to  the  cancellation  of  the 
will  of  1746,  and  transmitting  her  account  of  it  to 
Mark  Whyte.  He  also  proved  having  again  ex- 
amined her  in  1776,  by  the  direction  of  Edward, 
Earl  of  Kingston,  and  transmitting  her  statement  to 
him.  John  Verner  and  John  Palmer  proved  taking 
Mr.  Yorkers  opinion  for  Edward,  Earl  of  Kingston,  in 
October  1762.  Charles  Tarrant  and  Nathan  Drake 
proved  the  death  of  Mrs.  Riddick.    On  the  part  of  the 
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defendant,  Lord  Kingston,  some  of  the  proceedings  in 
the  suit,  which  tenninated  in  the  Act  of  1762,  were 
read ;  particularly  the  answers  of  -EJti;arrfof  the  17th 
of  November  1756,  and  the  21st  of  Jpril  1768,  and 
the  answer  of  Mark  Whyte  of  the  21st  of  February 
1758  (although  some  question  was  made  as  to 
whether  that  answer  of  Mark  Whyte  was  to  be  read 
on  the  part  of  Lord  Kingston^  or  the  other  party); 
also  some  of  the  proceedings  which  ended  in  the 
decree  of  dismissal  of  1785,  and  particularly  the 
answer  of  Earl  Edward^  of  the  4th  of  June  1781,  and 
the  depositions  of  Arthur  Maguire  and  Edward  Sexttm 
Ferry  in  that  cause,  and  of  Bernard  Higgins  in  the 
present  cause.  Arthur  Maguire,  one  of  the  witnesses 
to  the  will  of  1746,  proved  its  execution,  and  Bernard 
Higgins  proved  finding  the  part  produced  amongst 
the  papers  of  Thomas  Kemmis,  who  had  been  the 
solicitor  of  Edward,  Earl  of  Kingston. 

It  does  not  appear  that  any  objection  was  taken  at 
the  hearing  to  any  of  this  evidence,  and  no  such  ob- 
jection is  raised  by  the  present  appeal,  although  the 
decree  made  upon  that  evidence  is  appealed  from.  The 
result  of  this  evidence  is,  that  there  were  originally 
two  parts  to  the  will  of  1746;  that  one  part  was 
deposited  with  Mark  Whyte,  and  afterwards  returned 
by  him  to  the  testator ;  that  the  testator  afterwards 
made  a  will  of  1747,  and  another  of  1752,  which  latter 
will  was  not  properly  attested ;  that  no  part  of  the 
will  of  1746  was  found  among  his  papers  at  his 
death;  that  in  1758,  or  some  short  time  before  that 
year,  the  will  of  1746  was  produced,  and  the  validity 
of  it  inquired  into,  as  to  the  fact  and  as  to  the  law. 
Upon  these  facts  on  behalf  of  Henry  King,  who  was 
interested  in  setting  up  that  will,  an  arrangement 
followed  in  1761  and  1762,  by  means   of   the  Act, 
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totally  inconsistent  with  the  validity  of  the  will,  and 
injurious  to  the  interests  of  many  of  those  who  would 
have  been  entitled  under  it. 

A  similar  inquiry  took  place  in  1775,  to  which 
Robert  J  Earl  of  Kingston^  the  tenant  in  tail,  under  whom 
the  present  Lord  Kingston  claims,  was  a  party,  which 
ended  in  his  withdrawing  the  claim  he  had  set  up 
under  that  will,  and  dismissing  his  bilj  filed  to 
establish  it.  Henry  King  and  Lord  Kingston's  father 
had  the  professional  assistance  of  Mark  Whyte^  the 
solicitor  of  the  testator,  who  had  prepared  all  the 
wills  for  the  supposed  testator,  and  until  1779,  Mrs. 
Riddickf  a  most  important  witness,  as  to  the  alleged 
cancellation  of  that  will,  was  alive;  but  upon  all 
those  occasions,  the  claims  made  under  that  will  were 
not  insisted  upon,  and  the  two  latter  were  directly 
abandoned. 

Under  these  circumstances,  and  considering  that 
the  facts  to  be  tried  are  between  eighty  and  ninety 
years  standing,  and  incapable  therefore  of  living  testi- 
mony, I  should  have  hesitated  long  before,  in  such  a 
case,  I  should  have  thought  it  the  duty  of  a  judge  to 
direct  an  issue  to  try  such  facts.  It  was  said^  that  the 
court  was  bound  to  put  the  question  into  a  course  of 
legal  trial.  I  cannot  assent  to  that  proposition.  An 
heir,  against  whom  a  will  is  sought  to  be  established, 
is  entitled  to  an  issue,  but  in  this  case,  the  party 
claiming  the  benefit  of  a  trial  at  law  is  the  party 
setting  up  a  will  against  the  heir.  Robert^  (Lord 
Ktngsborough^)  is  the  supposed  testator,  and  Lord 
Kingston  claims  under  his  alleged  will.  Edward  was 
the  heir  of  Robert,  whose  title  as  such  is  now  vested 
in  Lord  Lorton.  Lord  Lorton,  indeed,  acquiesced  in 
the  decree  directing  the  issue;  but  in  considering 
whether,  after  the  verdict  in  that  issue,  there  is  suffi- 
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cient  now  to  satisfy  the  conscience  of  the  court,  and 
to  enable  it  to  dispose  of  the  question  between  the 
parties  without  a  new  trial,  it  is  most  important  to 
consider  whether  the  case  at  the  hearing  was  so  circBm- 
stanced,  and  so  doubtful,  as  to  require  a  trial  at  law. 
It  was  argued  that  an  issue  was  not  the  proper  mode 
of  trial,  and  that  Lord  Lortan  ought  to  have  been  left 
to  an  ejectment,  the  Court  of  Chancery  removing  the 
legal  bar.  I  see  no  ground  for  that.  The  bill  was  ki 
the  execution  of  a  trust ;  an  adverse  title  is  set  up, 
founded  upon  the  supposed  validity  of  an  instrament 
This  is  precisely  the  case  for  an  issue,  if  any  trial  was 
required. 

It  was  then  said,  that  the  decree  ought  not  to  have 
directed  that  the  depositions  should  be  read  at  the 
trial,  without,  at  least,  a  reservation  of  just  exceptioni. 
It  appears,  however,  that  all  the  depositions  were 
read  at  the  hearing  without  objection,  and  if  no  in- 
jury has  resulted  from  that  omission,  it  is  not  after 
the  trial  a  proper  subject  of  appeal.  The  objectioB 
now  made  to  Mrs.  Riddick's  declaration,  as  deposed  to 
by  Hammerslejf  (for  her  declaration  itself  was  rejected 
at  the  trial),  is  rather  to  the  use  made  of  it  than  toils 
admissibility ;  because,  if  the  conduct  of  Henry  and 
of  Robert^  Lord  Kingston's  father,  as  to  this  instru- 
ment, be  admissible,  which  has  not  been  questioned, 
it  must  be  competent  to  show  what  information  they 
had  upon  the  subject.  The  fact  stated  in  Mrs.  BU- 
dick's  declaration  cannot  be  considered  as  proved  hf 
it,  but  that  declaration,  coupled  with  Mr.  Hommm^ 
ley's  depositions,  proves  diat  Henry  and  Robert 
adopted  the  course  which  they  followed  with  the 
knowledge  of  what  she  had  said  upon  the  sutyed, 
and  as  to  which  she  was  then  in  a  situation  to  be 
examined. 
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If,  after  the  death  of  all  the  witnesses  who  could  have 
spoken  to  the  transaction  in  question,  the  jury  had 
found  a  verdict  in  favour  of  the  will,  upon  the  pro- 
duction of  one  part,  it  being  proved  that  there  was 
another  part  which  was  not  produced,  I  could  not 
have  acted  upon  such  a  finding,  and  have  established 
a  will,  which,  whilst  the  witnesses  were  living,  and 
the  facts  capable  of  investigation,  the  parties  inter- 
ested had,  under  advice,  and  after  full  investigation 
and  protracted  litigation,  deliberately  abandoned  as 
invalid.  It  is  true  that  Henrys  one  of  those  parties, 
was  only  tenant  for  life ;  but  the  importance  of  the 
conduct  of  a  party  so  circumstanced  is  well  observed 
upon  by  Lord  Ellenhorough  in  the  case  of  Roe  on  the 
denuse  of  Brune  v.  Rowlings  (f). 

The  issue,  however,  was  tried,  and  a  verdict  found 
against  the  validity  of  the  will  of  1746.  To  that 
issue  both  parties  now  object,  both  assuming  that 
a  sufficient  title  was  made  out  on  their  respective 
parts  to  entitle  them  to  judgment  without  an  issue. 
Whether  that  be  so  on  the  part  of  Lord  Lorton  it  will 
not  be  necessary  to  consider  in  the  view  I  take  of  this 
ease ;  but  I  think  it  clear  that  the  proposition  on  the 
part  of  Lord  Kingston  cannot  be  maintained.  The 
issue  was  tried  at  the  bar  of  the  Court  of  King's 
Bench,  and  it  appears  from  the  Judge's  notes,  that  on 
the  part  of  Lord  Kingston^  the  plaintiflf  in  the  issue, 
no  witnesses  were  in  the  first  instance  examined,  ex- 
cept Patrick  Crowe,  to .  prove  the  death  of  a  former 
witness,  Bernard  Higgins.  The  only  depositions  read 
were  those  of  Bernard  Higgins  and  of  Magvire.  All 
his  other  evidence  consisted  of  documents,  being  part 
of  some  of  the  proceedings  which  ended  in  the  Act  of 
1762,   and  of  the  proceedings  which  ended  in  the 
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decree  of  dismissal  of  1785.  On  the  part  of  the  de- 
fendant, Lord  Lorton,  there  were  read  several  of  the 
depositions  in  the  cause  which  ended  in  the  decree  of 
dismissal  of  1785,  Mark  Whyte's  answer  of  1758,  and 
many  documents,  to  none  of  which  was  any  objectioii 
made.  But  on  the  defendant's  offering  EdfoarJts 
answer  of  1755,  it  was  objected  to,  but  admitted,  be- 
cause read  at  the  hearing.  Upon  looking  at  that 
answer,  I  do  not  find  that  it  contains  anything  which 
can  possibly  affect  the  present  question.  It  appears 
then  from  the  Judge's  notes,  that  a  part  of  the  answer 
of  Edward,  Earl  of  Kingston^  of  1781,  was  offered 
and  objected  to;  but,  being  received,  the  plaintiff 
insisted  upon  reading  the  whole  of  it,  and  also  his 
answer  of  1758,  in  order  to  qualify  the  answer  of  1781, 
the  whole  of  which,  though  objected  to,  was  read. 

Lord  Kingston  does  not  claim  under  Edwordj  Earl 
oi  Kingston,  and  in  1781  the  latter  was  contestiDg 
the  will  of  1746.  His  answer,  therefore,  could  not  by 
itself  be  evidence  against  Lord  Kingston  as- to  the  facts 
stated  in  it,  but  as  the  act  of  the  plaintiff  in  that  cause, 
namely,  Robert,  Earl  of  Kingston,  the  present  Lord 
Kingston's  father,  in  dismissing  that  bill  in  1785,  is 
clearly  evidence  against  the  present  Lord  Kingston, 
I  think  it  clear  that  all  the  proceedings  in  that  suit 
are  proper  evidence  to  show  what  the  case  was,  to 
which  the  act  of  Robert,  Earl  of  Kingston,  applied. 

The  defendant  then  offered  the  written  declarati(Hi 
of  Mrs.  Riddick,  which  was  rejected. 

The  only  witnesses  examined  for  the  defendant  were 
Thomas  Kemmis  and  Michael  Fox,  as  to  searches  for 
the  will;  and  for  the  plaintiff  in  reply,  Thomas  Jones, 
Matthew  Franks,  and  James  Fahey,  who  proved  find- 
ing the  original  will  of  1746  on  the  12th  of  May 
1830,  among  some  paj>ers  of  Mr.  Kemmis,  jun. 
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It  is  very  probable  that  the  jury  did  not  very  cor- 
rectly understand  how  far,  and  for  what  purpose,  they 
were  at  liberty  to  take  into  their  consideration  the 
evidence  of  Mr.  Hammersley  as  to  Mrs.  Riddick^s  state- 
ment; and  I  think  the  observations  of  the  learned 
Judge  were  not  unlikely  to  lead  them  into  error  on 
that  subject.  But  I  have  no  doubt  that  their  verdict 
ought  to  have  been  the  same,  if  they  had  made  only 
the  proper  use  of  it ;  and  if  I  am  correct  in  that  view 
of  the  evidence,  it  is  a  conclusive  answer  to  an  fif)pli- 
cation  for  a  new  trial.  The  learned  Judge  drew  the 
attention  of  the  jury  to  the  presumption  of  law  from 
the  facts  proved,  independently  of  Mrs.  Riddick's  de- 
claration ;  and  it  appears  to  me  that  the  legitimate 
deduction  from  such  facts,  and  the  proper  legal  pre- 
sumption ought  to  have  led  to  a  verdict  against  the 
will ;  such  presumption  would  necessarily  exclude  the 
point  insisted  upon  on  behalf  of  Lord  Kingston^  that 
the  cancellation,  if  it  took  place,  was  in  preparation 
for  another  will,  which  did  not  take  effect.  I  do  not 
find  any  facts  in  this  case  to  prove  or  lead  to  any 
presumption  that  such  was  the  purpose  of  the  cancel- 
lation, if  any  took  place. 

As  might  have  been  supposed,  there  was  no  new 
evidence  of  any  value  produced  before  the  jury  touch- 
ing the  merits  of  the  case,  the  only  witnesses  exa- 
mined being  as  to  searches  made  for,  and  the  finding 
of  the  will  of  1746  in  1830,  in  the  possession  of  Mr. 
Kemmisj  whose  father  had  been  the  solicitor  of  i2o6er<. 
Lord  Kingston s  father;  and  this  possession  cor- 
responds with  the  facts  stated,  that  in  1776  the  will 
had  been  delivered  by  Edward  to  his  son  Robert.  It 
appears  also,  from  the  Judge's  note,  that  Mrs.  Rid- 
dick^s  declaration  was  not  read,  but  that  Hammer sletj  s 
deposition  as  to  the  declaration  was  read ;  and  I  do 
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not  see  how  that  could  have  been  rejected.    Both 
parties  had  given  evidence  of  the  transactions  which 
preceded  the  Act  of  1762,  and  which  arose  in  the  suit 
which  ended  in  the  dismissal  in  1785 ;  and  what  Hamr 
mersley  deposed  to  were  essential  parts  of  those  trans- 
actions.    It  is  not  alleged  that  any  more  informatioD 
as  to  the  merits  of  the  case  could  be  brought  before 
another  jury ;  and  such  evidence  as  exists  consisting 
solely  of  documents,  of  pleadings  and  depositions  in 
fornffr  suits,  may  be  at  least  as  satisfactorily  cona* 
dered,  and  conclusions  as  safely  drawn  from  them  hj 
the  Court,  as  by  a  jury.     Of  this  opinion  I  possibly 
should  have  been,  if  I  had  to  decide  upon  the  original 
hearing ;  the  result  of  the  trial,  and  the  view  taken 
of  the  case  by  the  Learned  Judge  who  tried  it,  cor- 
responding with  the  impression  made  upon  my  mind 
by  the  evidence  at  the  hearing,  now  confirm  that 
impression.    It  is  impossible  not  to  feel  some  anidety 
in  coming  to  a  conclusion  affecting  property  of  a  con- 
siderable amount,  upon  facts  so  remote,  and  upon 
inferences  rather  than  direct  proofs ;  but  I  am  satis- 
fied that  more  information  cannot  be  obtained  by 
sending  the  question  to  another  jury ;  and  if  another 
jury  were  to  find  a  verdict  in  favour  of  the  will  upcm 
the  evidence  as  it  stands,  I  do  not  think  the  Court 
could  satisfactorily  act  upon  such  a  verdict. 

I  am  therefore  of  opinion,  that  the  order,  directing 
a  new  trial,  complained  of  in  the  original  appeal, 
ought  to  be  reversed,  leaving  it  to  the  Court  of  Chan- 
cery in  Ireland  to  deal  with  the  cause  upon  the  equity 
reserved ;  and  also  that  Lord  Kingston's  appeal  against 
the  original  decree  ought  to  be  dismissed,  with  costs. 


An  order  to  that  effect  was  accordingly  made 
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IN  COMMITTEE  FOR  PRIVILEGES. 
The  HuNTLY  Peerage. 

Upon  a  daim  to  a  Scotch  peerage,  where  no  patent  of 
creation  can  be  found,  but  it  appears  from  the  records  of 
the  Parliament  that  the  ancestor  from  whom  the  dignity  is 
alleged  to  have  descended,  sat  in  Parliament,  an  original 
instrument,  purporting  to  bo  under  the  Great  Seal  of  Scot- 
land, and  produced  from  the  repositories  of  the  heir  of 
entail  of  the  family  estates,  will  be  received  as  evidence  of 
the  creation  of  such  peer,  with  a  limitation  to  him  and  his 
heirs  male,  as  therein  stated. 

If  a  claimant  omit  to  give  evidence  of  the  creation  and  limi- 
tation  of  one  of  several  dignities  to  which,  he  states,  in  his 
petition,  that  he  is  of  right  entitled,  the  Committee  for 
Privileges  will  not  report  that  he  has  made  good  his  claim 
to  that  dignity,  on  the  presumption  that  it  descended  from 
the  same  ancestor  with  the  other  dignities  to  which  the 
claimant  has  proved  his  right. 

In  a  claim  of  peerage,  it  is  not  sufficient,  in  the  petition  to 
the  Crown,  to  state  that  the  claimant  is  of  right  entitled  to 
to  the  dignity,  but  the  petition  should  pray  that  the 
claimant  may  be  declared  so  entitled,  and  the  Committee 
for  Privileges, or  the  House  has  no  power  to  supply  the 
defect  of  the  prayer,  but  it  will  be  necessary  for  the 
claimant  to  present  an  amended  petition  to  the  Crown. 


1838. 

May  31. 
June  8. 89. 


Evidence. 
Prayer  of 
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George,  fifth  ana  last  Duke  of  Gordon,  eighth 
Marquess  of  Huntly,  &c.,  having  died  without  issue 
in  May  1836  (whereupon  the  Dukedom  and  also  the 
Earldom  of  Norvnch  in  the  Peerage  of  England  be- 
came extinct),  George,  Earl  of  Ahoyne,  presented  a 
petition  to  his  Majesty  fVilliam  the  Fourth,  stating 
**his  right  to  the  titles,  honours,  and  dignities  of 
Marquess  of  Huntly,  Earl  of  Enzie,  and  Lord  Gordon 
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1838.       and  Badenochy'  all  in  the  Peerage  of  Scotland^  and 

HuNTLY      P^y^^g  ^hat  His  Majesty  would  be  pleased  to  give  the 

Peerage,      proper  directions  for  enrolling  him   as   Marquess  of 

Huntly  in  his  due  place  in  the  Union  Rolls  among 

the  peers  of  Scotland, 

This  petition  was  referred  by  His  Majesty  to  the 
House  of  Lords,  and  by  the  House  to  the  Committee 
for  Privileges,  before  whom  the  claimant  produced 
evidence,  showing  that  he  was  lineally  descended 
from,  and  was  the  nearest  male  descendant  and  law- 
ful heir  of  George  Gordon,  who  was  sixth  Earl  of 
Huntly  J  and  in  1599  was  raised  to  the  dignity  of 
Marquess,  by  the  style  and  title  of  Marquess  o{  Huntly j 
Earl  of  Enzicj  Lord  Gordon  and  Badenoch. 

The  claimant  gave  no  evidence  of  the  creation  of 
the  Earldom  of  Huntly^  but  showed  by  examined 
copies  of  records  of  the  Chancery,  and  of  the  Parlia- 
ment of  Scotland^  that  the  said  George,  sixth  earl, 
was  upon  the  death  of  his  father,  George,  the  fifth  earl, 
in  1676,  served  and  retomed  nearest  and  lawful  heir 
to  his  father  in  the  family  estates,  and  sat  among  the 
earls  in  the  Parliament  of  Scotland. 

As  to  the  creation  and  limitation  of  the  mar- 
quisate,  &c.,  the  claimant,  after  showing  by  the  evi- 
dence of  the  Keeper  of  the  Public  Records  of  Scotland, 
that  there  was  no  patent  or  charter  of  creation  of  that 
title  to  be  found  among  those  records  between  the 
years  1596  and  1606,  and  by  examined  copies  of  the 
records  of  the  Scotch  Parliament  of  the  3d  of  July 
1606,  that  "the  Marquess  of  Huntly^^  was  men- 
tioned among  those  then  chosen  Lords  of  the  Articles, 
offered  in  evidence  an  original  instrument  brought 
from  the  repositories  of  the  Duke  of  Richmond,  the 
heir  of  entail  of  the  Gordon  estates.  The  following  is 
an  abridged  copy  : — Jacobus  Dei  gratia,  &c.  Rex,  om- 
nibus probis,  &c.  salutem :  Sciatis  nos  considerantes 
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nobilitatem  morum,  probitatem,  &c.  quibus  viget,  &c.       igsg. 
charissimus  consan&:uineus  nbster  Georgius  Marchius     ^""^'"^ 

HUNTLY 

de  Huntlie,  &c.  volentes  ipsum  honoris  praerogativa  Peerage, 
juxta  suorum  meritorum  exigentiam  exaltare,  de  gratia 
nostra  (17th  April  1699)  decimo  septimo,  ex  certa 
scientia  proprio  motu  ac  de  avisiamento  consilii  nostri 
eundem  consanguineum  nostrum  in  Marchionem  de 
Huntlie  ereximus  et  creavimus,  necnon  nomen,  titu- 
lum,  &c.  et  dignitatem  Marchionis  de  Huntlie,  praefato 
consanguineo  nostro  dedimus  et  concessimus  unacum 
omnibus  praeminentiis,  &c.  eisdem  honori  et  dignitati 
pertinentibus,  ipsumque  Marchionem  de  Huntlie, 
Comitem  de  Enze,  Dominum  de  Gordoun  et  Badze- 
noch,  per  gladii  cincturam  creavimus,  ac  unam  cap- 
pam  honoris  et  dignitatis,  et  circulum  aureum  super 
caput  suum  posuimus,  ut  omni  tempore  futuro,  ipse 
et  heredes  sui  masculi  habeant,  et  teneant,  nomen, 
titulum,  stilum,  statum,  honorem,  et  dignitatem  Mar- 
chionis de  Huntlie,  Comitatus  de  Enze,  Dominorum 
de  Gordoun  et  Badzenoch.  In  cujus  rei  testimonium 
huic  presenti  magnum  nostrum  sigillum  in  testimo- 
nium praemissorum  apponi  praecepimus." 

The  Committee  received  the  instrument  in  evidence, 
after  some  discussion  between  Sir  W.  Follett  and  Mr. 
H.  Gordon^  counsel  for  the  claimant  on  one  side,  and 
the  Lord  Advocate  (Mr.  Murray),  on  behalf  of  the 
Crown,  who  did  not  oppose  its  reception,  but  submitted 
whether  it  was  sufficient  proof  of  the  creation  and 
limitation  of  the  dignity  in  question. 

After  the  necessary  proofs  were  received. 
The  Lord  Advocate,  admitting  that  the  Earl  of 
Ahoyne  had  satisfactorily  proved  his  claim,  called  their 
Lordships'  attention  to  the  form  of  his  petition,  which 
stated  his  right  to  the  titles,  &c.  but  did  not  pray 
that  he  may  be  declared  entitled  to  the  enjoyment  of 
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i8Sd.      them;  praying  only,  that  proper  directions  may  be 
""^'"^     given  for  **  enrolling  the  petitioner's  name  as  Marqueai 
Peerage,     of  HuTitly  in  his  due  place  in  the  Union  Rolls,"  tec. 

Lord  Brougham: — The  objection  is  kindly  takeOi 
and  we  should  have  no  objection  to  add  the  necessary 
prayer  to  the  petition.     But  it  is  only  matter  of  form. 

Lord  Shaftesbury  (Chairman  of  the  Committee) 
saidy  their  Lordships  had  no  power  to  add  to,  or  alter, 
the  petition.  They  were  only  to  report  upon  the  peti- 
tion which  was  referred  to  them. 

The  Duke  oiBuccleugh  and  Lord  Aberdeen  referred 
to  the  case  of  the  Marquess  of  Queensberry^  in  181  Si 
the  prayer  of  whose  petition  was  the  same  as  the  prayo 
of  the  present  petition. 

Sir  Wm.  Follett  submitted  that  he  (the  Marquess  of 
Queensberry)  was  then  a  commoner,  and  was  bound  to 
pray  for  the  enjoyment  of  the  dignity.  But  the  Eail 
of  Aboyne  was  enjoying  the  dignity  of  the  peerage, 
and  did  not  think  it  necessary  to  pray  for  any  declara- 
tion of  right  to  his  titles.  He  referred  to  the  order  of 
the  House,  regulating  the  form  of  petitions  for  Scotch 
Peerages,  and  observed,  that  what  was  now  asked  was 
done  in  the  Polwarth  Peerage  case.  With  the  per- 
mission of  their  Lordships,  the  Lord  Advocate  con. 
senting,  the  claimant  would  present  an  amended  peti- 
tion to  The  House. 

The  Lord  Chancellor : — It  must  be  a  petition  to  the 
Crown,  and  it  may  be  referred  to  the  House.  But  it 
will  not  be  necessary  to  go  over  the  evidence  again. 
The  petitioner  has  not  claimed  the  Earldom  of 
Huntly  or  given  any  evidence  on  it. 
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The  claimant  next  day  presented  a  petition  to  Her       1838. 
Majesty,  showing  that,  in  February  1 837,  he  presented     humtly 
a  petition  to  His  late  Majesty,  stating  and  praying  as      Pc«rage. 
before  stated ;  and  that  such  petition  was  by  His  late 
Majesty  referred  to  the  House,  and  by  the  House  to 
the  Committe  of  Privileges,  who  heard  evidence,  "  by 
which  it  was  shown,  that  the  ancestor  from  whom  the 
petitioner  was  lineally  descended  as  heir  male,  also 
enjoyed  the  honour  and  dignity  of  the  Earldom  of 
Huntly^  and  that  the  Earldom  was  by  presumption  of 
law  descendible  in  the  same  line  in  which  the  mar- 
quisate  was  descendible ;"  and  praying,  "  that   Her 
Majesty  will  be  graciously  pleased  to  declare  that  the 
titles,  honours,  and  dignities  of  Marquess  and  Earl  of 
Suntlyy  Earl  of  Enzicy  and   Lord   Gordon  and  of 
J3adenochf  of  right  belong  to  and  ought  to  be  enjoyed 
by  the  petitioner ;    and  also,  that  the  proper  direc- 
tions may  be  given  for  enrolling  the  petitioner  as 
Marquess  of  Huntly  in  his  due  place  in  the  Union 
Roll  among  the  peers  of  Scotland." 

This  petition  was  by  Her  Majesty's  command  re- 
ferred to  the  House,  and  by  the  House  to  the  Com- 
mittee for  Privileges,  who  met  and  considered  the 
same  on  the  22d  of  June,  and  reported  to  the  House 
that  the  petitioner,  the  Earl  of  Aboyne^  had  made 
good  his  claim  to  the  titles,  honours,  and  dignities 
of  the  Marquess  of  Huntly  ^  Earl  of  Enzie,  Lord  Gordon 
and  Badenoch,  and  that  he  ought  to  be  enrolled  in  his 
due  place  as  such  upon  the  rolls  of  the  Peers  of  Scot- 
land ;  and  also,  that  the  petitioner  not  having  insisted 
on  his  claim  to  the  Earldom  of  Huntly ^  had  not  made 
good  his  right  to  the  same. 

The  House  resolved  accordingly,  and  the  resolution 
was  presented  to  Her  Majesty. 
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1838.  WRIT  OF  ERROR. 

AufTust  14. 

George  Garland,  Esq.     -     -     Plaintiff  in  Error. 

Thomas  Carlisle,  Assignee,  &c.  Defendant  in  Error. 

Interest  on     On   a  judgment   affirmed  on  writ  of  error  the  House  of 
gmeti .  Lords  gives  interest  from  the  day  of  its   affirmance  by 

the  Exchequer  Chamber,  pursuant  to  the  provisions  of  the 
statute  3  8c  4  Will.  4,  c.  42.  s.  30. 

After  the  House  had  affirmed  the  judgment  in  this 
case  (reported  ante  vol.  4,  p.  693),  the  defendant  in 
error  presented  a  petition  to  the  House,  stating  that 
he  had  brought  his  action  in  1825 ;  that  when  the 
judgment  recovered  by  him  therein  was  affirmed  in 
the  Exchequer  Chamber  in  the  year  1833,  the  da- 
mages and  costs  then  due  to  him  as  such  defendant  in 
error  amounted  to  1,003/.  45.  6rf. ;    that  by  section 
•  30  of  the  Act  3  &  4  Will.  4,  c.  42,  "  An  Act  for  the 
further  amendment  of  the  law,  and  the  better  ad- 
vancement of  justice,"   it  is  enacted,  "  that  if  any 
person  shall  sue  out  any  writ  of  error  upon  any  judg- 
ment, &c.  and  the  Court  of  Error  shall  give  judgment 
for  the  defendant   thereon,    then   interest   shall  be 
allowed  by   the   Court  of  Error  for  such   time  as 
execution  has  been  delayed,"  &c.;   and  that  in  the 
affirmance  of  said  judgment  by  the  House  no  mention 
was  made  of  interest  or  costs.     The  petitioner  prayed 
that  their  Lordships  would  be  pleased  to  add  to  thar 
order  of  affirmance  of  the  said  judgment,  a  declara- 
tion of  the  petitioner's  right  to  receive  interest  on  the 
amount  of  his  said  judgment  pursuant  to  the  said 
statute.     The  petition  was  referred  by  the  House  to 
the  Appeal  Committee,  who,  after  hearing  the  aigu- 
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ments  of  the  parties  thereon,  reported  on  the  19th  ig^g^ 

of  August  1838,  that  under  the  provisions  of  the  said  ' — "^ — ' 

Act  the  petitioner  was  entitled  to  receive  interest  at  «. 

the  rate  of  four  per  cent,  per  annum  on  the  amount  of  Cablisle. 
his  said   judgment,  for  delaying  execution   thereof 
from  the  20th  of  November  1833,  and  that  the  same 
should  be  added  to  the  judgment  of  the  House. 

The   House  agreed,  and  ordered  accordingly. — 
Lords'  Joum.  for  1838,  p.  730. 
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1838: 

Monday, 
12  March. 

Thursdny, 
10  Aii^ii&t. 


Pleading, 

Practice, 

Competency  nf 

Ajtpeai. 


APPEAL 


FROM  THE  COURT  OF  SESSION. 


John  Boyle  Gray,  one  of  the  Council- 
lors of  the  Royal  Burgh  of  Glasgow, 
and  one  of  the  Trustees  under  Bell's 
Deed  of  Indenture 


AppcllanL 


The  Rev.  John  Forbes,  and  Others   -      Respondents. 

A  summons  of  declarator  charged  the  Lord  Provost,  magis- 
trates, and  town  council  of  Glasgow,  with  the  breach  of  an 
agreement  entered  into  by  their  predecessors  with  regard 
to  the  administration  of  a  trust  fund  ;  and  prayed  '*  that  the 
said  Lord  Provost,  magistrates,  and  council,  and  A.  B.  CD* 
&c.,"  reciting  the  name  of  every  one  of  them — "  for  them- 
selves, and  as  representing  the  burgh  and  commiinityof 
Glasgow,  ought  to  be  decerned."  The  Court  of  SessioD 
pronounced  an  interlocutor,  decerning  "  against  the  de- 
fenders in  terms  of  the  conclusion  of  the  libel,"  declaring 
them  liable  in  expenses,  and  specially  directing  that  do 
part  of  the  expense  of  this  litigation  should  form  a  chaige 
on  the  trust  fund.     Held,  that  such  an  interlocutor  ap- 

^  pearing  to  affect  the  interests  of  each  individual  member  of 
the  corporation,  any  one  member  was  by  law  entitled  to 
appeal  against  it. 

Where  A.  presents  a  petition  of  appeal,  and  JB*  presents  t 
counter  petition,  praying  that  the  former  may  be  dismissed 
as  incompetent,  JB,  is  entitled  to  begin  on  the  argument  li 
to  the  competency  of  the  appeal. 

1  HE  question  intended  to  be  raised  by  this  appeal 
was,  whether  an  individual  member  of  a  corporaticB 
all  the  members  of  which  were  constituted  trustees 
under  a  deed  for  charitable  purposes,  could  compe* 
tently  present  to  the  House  of  Lords  an  appeal  agaioit 


I 
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I  judgment  of  the  Court  of  Session,  sanctioning  acts  '^38. 
3f  those  trustees,  which  acts  that  member  deemed  to  gray 
involve  a  mal-administration  of  the  trust.  -,  *'• 

Forbes 

The  Rev.  Dr.  Andrew  Bell,  of  Egmore,  prebendary  nml  othtn. 
3f  the  collegiate  church  of  St.  Peter,  Westminster,  by 
ideed  of  indenture,  dated  14th  July  1831,  and  exe- 
cuted between  him  on  the  one  part,  and  William 
Haig,  Esq.  provost  of  the  burgh  of  St.  Andrew's,  and 
3thers,  as  trustees,  on  the  other  part,  invested  in  those 
trustees  certain  large  sums  of  money  for  the  purpose 
of  the  more  eflfectual  diffusion  of  the  Madras  system 
3f  education,  of  which  Dr.  Bell  claimed  to  be  the 
Eiuthor. 

The  indenture  directed  the  trustees,  among  other 
things,  to  retain  the  sum  of  2,500/.,  "for  the  pay- 
ment of  such  costs  and  expenses  as  are  hereinafter 
defined ;  and  subject  thereto  to  divide  the  said  stocks 
into  twelve  equal  parts,  and  to  transfer  one  such  twelfth 
part  unto  the  provost,  magistrates,  and  town-council  of 
Edinburgh;  one  other  such  twelfth  part  unto  the 
provost,  magistrates,  and  town-councils  of  Glasgow;" 
and  in  like  manner  unto  the  town-councils  of  certain 
other  burghs.  The  provost,  magistrates,  and  town- 
souncil  of  Glasgow  accepted  this  trust. 

The  superintendence  of  the  parochial  schools  of 
Scotland  is  placed  by  law  under  the  charge  of  the 
church ;  and  the  magistrates  and  town-council  of 
Glasgow  conceived,  that  while  it  was  their  duty,  as 
trustees  of  Dr.  Bell,  to  retain  the  inspection  and 
control  of  the  schools  to  be  established  under  his 
bounty,  they  should  greatly  promote  the  purpose  he 
had  in  view,  if  they  could  prevail  upon  the  ministers 
and  kirk-sessions,  within  their  several  parishes,  to 
take  the  active  superintendence  of  the  several  schools 
to  be  established  under  this  trust.    Accordingly,  upon 
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1858.       the  motion  of  the  Lord  Provost,  a  committee  of  the 
""^^    '      town-council  was  appointed  to  hold  a  conference  with 
V.  the  ministers  of  Glasgow  upon  this  subject ;  and  after 

and  others,  ^^^^ral  meetings,  it  was  ultimately  agreed,  that  upon 
the  ministers  and  kirk-sessions  establishing  schoobnpoQ 
the  Madras  system  in  their  respective  parishes,  ikej 
should  each  receive  an  equal  share,  half  yearly,  c^the 
dividends  or  interest  accruing  from  the  sum  placed  by 
Dr.  Bell  at  the  disposal  of  the  town-coun«il  for  this  par* 
pose.  This  proposition  was  agreed  to  by  the  seveial 
ministers  and  kirk-sessions.  But  it  was  expressly  sti- 
pulated, that  the  kirk-sessions,  before  any  payment 
should  be  made  to  them,  should  exhibit  annudly  totbe 
town-council  a  vidimus  or  statement  of  the  application 
of  the  sums  proposed  to  be  paid,  showing,  to  the  satis- 
faction of  the  council,  that  the  same  were  to  be 
applied  to  the  promotion  of  Dr.  Bell's,  or  the  Madras 
system  of  education ;  and,  further,  that  it  should  be 
imperative  upon  the  kirk-sessions  to  intimate  to  the 
corporation  the  annual  public  examinations  of  the 
schools  within  the  several  parishes,  so  that  two 
members  of  the  corporation,  at  least,  might  have  an 
opportunity  of  attending  and  satisfying  the  other 
members  that  Dr.  BelFs  mode  of  education  was  re- 
gularly and  systematically  carried  on.  It  was  further 
stipulated,  that  each  of  the  schools  should  be  doo- 
minated  by  the  name  of  the  parish. 

The  magistrates  and  council  then  entered  into 
formal  contracts  or  agreements  with  each  of  the  kiik- 
sessions,  by  which,  while  the  kirk-sessions  on  the  one 
hand  became  bound  to  establish,  in  their  respectife 
parishes,  schools  on  the  Madras  system,  under  the 
stipulations  already  mentioned,  the  mag^trates  and 
council,  on  the  other  hand,  engaged  to  pay  oTer,  to 
long  as  these  stipulations  were  observed,  the  dividend 
or  interest  arising  from  the  sums  placed  in  thdr 
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hands  by  Dr.  Bell.  One  of  these  contracts  was  entered  183S. 
into  by  the  Respondents,  who  constituted  the  kirk-  ^^ 
session  of  the  Outer  High  Church  and  Parish,  and  «. 

who  received  for  their  school  the  name  of  "  The  Outer  and  oufei». 
High  Church  Parish  School  on  Dr.  BelFs,  or  the 
Madras  System."  These  contracts  having  been  com- 
municated to,  and  taken  into  consideration  by.  Dr. 
Bell's  original  trustees.  Provost  Haig,  Principal  Hal- 
dane,  and  professors  Buist  and  Alexander,  at  a  meet- 
ing held  by  them  on  the  12th  March  1835,  they 
unanimously  declared  their  opinion,  that  they  "  were 
in  perfect  accordance  with  the  spirit  and  intention  of 
Dr.  Bell's  deed  of  indenture,  and  of  the  deed  of 
declaration  of  trust  executed  by  the  magistrates  of 
Glasgow  in  reference  to  it ;  and  the  trustees  farther 
gave  it  as  their  opinion,  that  the  arrangement  entered 
into  between  the  said  parties  provided  for  and  secured 
a  most  judicious  application  of  the  money." 

After  the  Scotch  Burgh  Reform  Act  passed,  the  Ap- 
pellant  was  elected  a  town-councillor,  and  thus  became 
a  trustee.  The  arrangement  entered  into  by  the  old 
corporation  became  a  subject  of  discussion  in  the 
town-council,  and  the  members  finally  came  to  the 
opinion,  that  they  ought  not  to  recognize  or  carry  into 
execution  the  transaction  entered  into  between  their 
predecessors  and  the  Respondents,  because  they  deemed 
it  to  be  subversive  of  the  objects  and  purposes  of  the 
trust,  and  consequently  to  involve  serious  acts  of  mal- 
administration on  the  part  of  their  predecessors.  A 
different  opinion  having  been  formed  by  the  Respon- 
dents, they  resolved  to  compel  the  trustees  to  fulfil 
the  contract,  and  for  that  purpose  brought  an  action 
of  declarator  against  them  before  the  Court  of  Session. 
In  the  summons  in  that  action,  the  Respondents,  after 
having  set  forth  what  they  represent  as  the  tenor  of 
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1838. 
Gray 

V, 

Forbes 
and  others. 


the  transaction,  contract,  and  consequent  liabilities, 
and  alleged  violation  by  the  trustees,  conclude :  "And 
although  the  pursuers  have  frequently  desired  and 
required  the  said  Lord  Provost,  magistrates,  and  town- 
council  of  the  city  of  Glasgow,  to  fulfil  their  part  of 
the  said  contract,  by  making  payment  to  the  pursueis 
of  their  said  shares  of  the  said  dividends,  in  terms  of 
the  said  contract ;  yet  they  refuse  or  delay  so  to  do : 
therefore  the  said  Lord  Provost,  magistrates,  and 
council  of  the  city  of  Glasgow,  and  the  Hon.  Wil- 
liam Mills,  Lord  Provost,  William  Gilmour,  James 
Lumsden,  John  Fleming,  William  Craig,  and  John 
Small,  Esqrs.,  haillies,  James  Martin,  Esq.,  dean  of 
fluild.  Arch.  M^Lellan,  Esq^  deacon  convener^  and 
Messrs.  Hugh  Tennent,  Robert  M*Gavin,  James  Tur- 
ner, John  Boyle  Gray,  Alexander  Denmstoun,  Wil- 
liam Bankier,  John  Ure,  Alexander  Johnstone,  James 
Wallace,  Henry  Brock,  Robert  Hutcheson,  J<4m 
Mitchell,  John  Douglas,  James  Hutcheson,  Robert 
Dalgleish,  Henry  Paul,  Henry  Dunlop,  William 
Dixon,  David  Hope,  Alexander  Denny,  George  Orr, 
John  Leadbetter,  John  Pattison,  and  William  Robert- 
son, councillors^  for  themselves,  and  as  repres^iting 
the  burgh  and  community  of  Gla^ow,  ought  and 
should  be  decerned  and  ordained,  by  decree  oS  the 
Lords  of  our  CJouncil  and  Session,  to  make  paymeat 
to  the  pursuers  of  their  portion,  being  one-tenth  part 
or  share  of  the  annual  interest,  proceeds,  or  dividoidi^ 
which  have  already  accrued,  or  may  hereafter  accmei 
on  the  foresaid  two  sums  of  4,895/.  16s.  8  J.,  making 
together  9,791  Z.  ISs.  4c?.,  transferred  to  the  said  de- 
fenders, as  above-mentioned,  and  that  half--yearlj» 
agreeably  to,  and  in  terms  of  the  contract  between 
them  and  the  said  pursuers  before  narrated,  in  all 
time  coming,  so  long  as  the  pursuers  shall  fulfil  and 
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observe  their  part  of  the  said  contract ;  with  the  legal 
interest  of  the  said  annual  proceeds^  interest  or  di- 
videndS)  from  and  after  the  terms  of  payment  thereof 
till  payment ;  superseding  execution  so  far  as  regards 
the  proceeds  or  dividends  not  yet  due,  till  the  terms 
of  pajrment  shall  be  first  come  and  bygone,  smd 
deducting  the  payment  already  made  by  the  said 
defenders  to  the  said  pursuers,  as  before  mentioned. 
And  farther,  in  respect  the  said  defenders  have  vio- 
lated their  said  contract  or  agreement,  and  have  failed 
to  implement  the  same,  they  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaid,  to  make 
payment  to  the  pursuers  of  100/.  sterling,  being  the 
liquidate  penalty  in  that  case  stipulated  and  provided; 
together  also  with  100/.  sterling,  or  such  other  sum, 
less  or  more,  as  our  said  Lords  shall  modify  in  name 
of  expenses  of  process,  over  and  above  the  expenses  of 
the  decree  to  follow  hereon ;  conform  to  the  said  con- 
tract, laws,  and  daily  practice  of  Scotland,  us^d  and 
observed  in  the  like  cases  in  all  points^  as  is  alleged/^ 

On  the  29th  November  1836,  the  Lord  Ordinary 
pronounced  an  interlocutor,  finding  that  the  agree- 
ment was  ultra  vires^  but  directing  payment  to  the 
pursuers  of  such  sums  as  they  had  expended  since  the 
date  of  the  agreement,  and  in  pursuance  of  it. 

Reclaiming  notes  s^inst  that  interlocutor  having 
been  presented  to  the  Inner  House  by  the  trustees,  in 
80  &r  as  it  sustained  the  title  of  the  Respondents  to 
sue,  and  by  the  Respondents  on  the  merits,  the  Lords 
of  the  First  Division  pronounced  the  following  inter- 
locutor :— "  The  Lords  having  advised  this  reclaiming 
note,  and  the  reclaiming  note  for  the  defenders,  refuse 
the  reclaiming  note  for  the  defenders,  and  adhere 
to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
repels  the  objection  to  the  title  of  the  pursuers — quoad 
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to  the  petition  of  appeal. — [Lord  Brougham :  But  this 
is  not  an  objection  to  your  appeal  upon  the  merits ; 
they  come  here  and  say,  Do  not  let  them  be  heard  at 
all.  That  amounts  to  what  would  be  at  common  law 
a  demurrer]. — The  Appellant  is  here  to  show  that  his 
appeal  is  well  founded.  He  has,  therefore,  the  right 
.to  begin ;  and  the  more  so,  as  this  case  is  peculiar  in 
this  respect,  that  the  House  is,  in  consequence  of  its 
own  order,  in  possession  of  the  printed  cases  of  both 
-parties.  The  Respondent's  cross  petition  is  merely  a 
•denial  of  the  Appellant's  right  to  be  heard. 

Lord  Brotig ham :— Here  they  appeal  against  your 
being  heard.  I  put  the  case  thus  :  Suppose  you,  as 
representing  the  Appellants,  had  come  to  the  bar  of 
this  House  from  the  Court  of  Session,  asking  us,  by 
a  parol  petition,  to  reverse  the  decision  of  that  Court, 
you  would  then  in  form,  as  in  substance,  have  made 
<ui  appeal  to  us  against  the  decision  of  the  Court  below; 
but  then  Sir  W.  Follett  appears,  and  says  that  he 
objects  to  your  being  heard.  Surely  his  objection 
must  be  heard  before  you  are  allowed  to  proceed  • 

The  liOrd  Chancellor: — The  question  is,  Whether 
^ou  are  to  be  heard  or  not  ?  It  would  be  a  curious 
proceeding  for  you  to  be  heard  first,  when  the  ques- 
tion is  whether  you  are  to  be  heard  at  all. 

Lord  Brougham : — If  you  were  heard  now,  there 
MTOuldbe  anend  of  the  question  of  your  right  to  be  heard. 

The  Lord  Chancellor: — In  the  ordinary  way  this 
question  would  be  decided  by  the  Appeal  Committee ; 
but  it  has  been  thought  important  enough  to  send  it 
for  the  decision  of  the  House.  The  objectors  to  tli« 
right  to  appeal  must  be  first  heard. 

c  c  3 
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1 838.  The  Counsel  to  be  heard  against  the  competency  of 

Gray       *^^  petition  was  accordingly  ordered  to  begin. 

and  oihcra.  Sir  W.  Follett : — Tike  question  is,  whether  the  Ap- 
pellant, who  is  one  of  the  corporators  of  Gla^ow,  is 
entitled  to  bting  before  this  House,  a  petition  of  ap- 
peal against  a  decree  affecting  the  whole  corporation. 
The  contract  here  was  made  by  the  whole  corporatioii, 
before  the  Appellant  became  a  member  of  the  body : 
that  contract  has  since  been  declared  to  be  l^al  by 
the  Court  of  Session,  which,  in  this  respect,  overturned 
the  decision  of  the  Lord  Ordinary,  to  whom,  in  the 
first  instance,  the  cause  had  been  referred.  The 
great  majority  of  the  new  town-council  of  Glasgow 
has  determined  on  abiding  by  this  decision,  but  the 
Appellant  alone  opposes  his  own  will  to  the  decision 
of  the  Court,  and  of  his  fellow-councillors,  and  seeks 
to  bring  the  matter  under  the  consideration  of  this 
House.  The  question  is,  whether  he  can  be  permitted 
to  do  so.  It  is  submitted  that  he  cannot.  He  cer- 
tainly would  not  be  permitted  to  do  so  in  England. 
The  will  of  the  majority  of  the  council,  when  once  de- 
clared, would  be  binding  upon  him.  It  may  be  said, 
on  the  other  side,  that  all  the  members  of  the  corpo- 
ration are  named  in  the  summons ;  that  is  so ;  but  it 
makes  no  difference  in  their  liability.  They  are  merely 
named  in  conformity  with  the  rules  of  pleading  in 
Scotland ;  but  they  are  sought  to  be  charged  in  their 
corporative,  not  in  their  individual  capacity.  As  an 
individual  member  the  Appellant  cannot  have  an  in- 
terest in  the  question,  and  the  funds  of  the  corpora- 
tion, and  not  his  private  fund,  are  alone  liable  in  this 
case.  That  would  be  so  in  England,  and  there  is  no 
distinction  in  this  respect  between  the  law  of  England 
and  of  Scotland  on  either  of  these  points.  What  right 
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has  an  individual  member,  by  his  acts,  to  affect  the 
interests  of  the  corporation  ?  He  has  none  whatever. 
All  the  cases  that  can  be  cited  on  the  other  side  will 
resolve  themselves  into  this,  that  any  person  who  is 
an  object  of  the  bounty  of  a  charitable  fund  may  insti- 
tute proceedings  for  a  breach  of  trust  in  its  adminis- 
tration. But  that  rule  will  not  justify  an  individual 
member  of  a  corporation  in  interfering  when  the  whole 
body  of  the  corporation  is  collectively  interested, 
and  his  own  interest  is  not  personal,  but  exists  in 
iiim  only  as  a  member  of  that  corporation. 

The  Attorney-General^  in  support  of  the  competency 
of  the  appeal : — ^The  Appellant  here  has  a  strong  in- 
terest in  the  matter,  and  nothing  but  a  clear  disproof 
of  that  interest  will  prevent  this  House  from  allowing 
him  to  be  heard.  The  action  in  the  Court  below  was 
i^ainst,  not  only  the  corporation  of  Glasgow,  but 
against  the  individual  members  of  it.  The  Appellant 
here  would  be  liable  to  be  taken  in  execution  for  the 
costs  incurred  in  that  suit  In  cases  of  suits  for  al- 
leged misapplication  of  funds,  individuals  may  be 
sued  with  corporations,  or  two  corporations  may  be 
«ued  together,  or  may  be  indicted.  The  agreement 
entered  into  by  the  old  corporation  was  deemed  by 
the  new  corporation  to  be  contrary  to  the  will  of  the 
founder,  the  members  of  the  new  corporation  be- 
lieving that  they,  being  themselves  delegates  of  a  trust, 
could  not  delegate  that  trust  to  others ;  they  therefore 
gave  notice  to  the  kirk-sessions,  with  whom  the  old 
corporation  had  entered  into  the  agreement,  that  they 
would  not  perform  that  agreement.  The  action, 
which  is  the  subject  of  the  present  appeal,  was  then 
brought  to  compel  performance.  The  terms  of  the 
summons  itself  show  that  the  action  is  brought  both 
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183R,  against  the  corporation  and  the  individual  members 
Q^^Y  ^f  ^*»  The  members  are  individually  named,  "  for 
,  ^'  themselves,  and  as  representing  the  borough  and 
i»iKi  others.  Community  of  Glasgow."  What  is  the  meaning  of 
the  tenn  "  for  themselves,"  except  that  the  members 
of  the  corporation  are  sought  to  be  rendered  indi- 
vidually responsible  ?  The  prayer  of  the  summons  is, 
that  these  persons  should  be  "  decerned  and  ordained 
to  pay  "  the  money  then  claimed  to  have  become  due 
under  the  agreement,  the  money  that  in  future  may 
become  due,  and  the  costs.  The  decree  is  **  against  the 
defenders."  How  ?  As  a  corporation  merely  ?  No,  but 
"  in  terms  of  the  conclusions  of  the  libel,"  that  is,  it 
is  against  them  individually  and  collectively.  It  is 
clear,  therefore,  that  if  the  corporation,  as  a  corpora- 
tion, could  not  pay^  each  member  of  it  would  be  per- 
sonally responsible  under  this  decree,  and  payment 
might  be  enforced  as  against  him  individually.  But 
the  decree  does  not  stop  there,  but  goes  on  thus :  it 
finds  *^  the  defenders  liable  to  the  pursuers  in  expenses, 
with  this  declaration,  that  no  part  ofthe  expense  of  this 
litigation  shall  form  a  charge  on  the  trust  fiinds  of 
Dr.  Bell."  From  what  source,  then,  are  the  costs  to 
be  defrayed  ?  Each  member  of  the  corporation  be- 
comes liable  to  pay  them  ;  for  first,  there  is  a  decree 
against  the  defenders  '^  in  terms  of  the  conclusions  of 
the  libel ;"  and  next,  the  costs  which  they  are  to  pay 
are  not  to  form  "  a  charge  on  the  trust  ftmds  of  Dr. 
Bell."  It  is  clear  on  the  words  of  the  decree,  that 
the  costs  are  not  to  be  paid  out  of  the  charity  funds, 
nor  can  they  be  paid  out  of  the  borough  funds ;  for 
though  the  members  of  the  corporation  happen  to 
be,  in  their  municipal  character,  the  trustees  of  the 
charity,  the  rate-payers  of  the  borough  have  nothing 
to  do  with  it.    The  money  must  come  from  the  pockets 
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of  those  who  are  made  defenders  on  this  record.  The 
Appellant,  therefore,  is  personally  interested  in  this 
matter,  and  has  a  right  to  appeal. 

It  is  said  that  the  naming  of  the  members  of  the  cor- 
poration is  according  to  the  rules  of  Scotch  pleading. 
Even  if  that  statement  could  be  supported,  which  it 
cannot,  it  would  not  avail  the  Respondents  here;  for  in 
this  summons  they  have  gone  out  of  the  usual  course, 
and  added  the  words  "  for  themselves,"  which  are 
clearly  intended  to  fix  an  individual  responsibility  on 
the  members  of  the  town-council.  But  the  argument, 
that  it  is  necessary  to  name  the  members  of  a  cor- 
poration is  unfounded.  If  nothing  more  than  a  cor- 
porate responsibility  is  intended  to  be  cast  on  them, 
they  should  be  named  not  "  for  themselves  and  as 
representing  the  burgh,"  but  "  as  A^  J?,  C,  and  jD, 
constituting  the  corporation."  Darley's  *  Practice' 
and  Bell's  *  Book  of  Styles'  are,  however,  authorities 
against  the  argument,  that  represents  the  naming  of 
the  members  of  the  corporation  to  be  necessary.  In 
the  latter  (a)  it  is  said,  "  Where  the  pursuer  or  the 
defender  is  a  corporation,  and  where  the  summons  is 
at  the  instance  of  the  members  of  a  corporation,  or 
against  them,  they  must  be  described  in  general 
terms,  as  *  The  Lord  Provost,  Magistrates,  and  Town 

Council  of ;'    for  where  you  name  them,  the 

death  of  any  of  so  numerous  a  body  might  prove 
fatal  to  the  action."  That  reason  is  expressly  adopted 
and  acted  on  in  Lockhart  v.  The  Magistrates  of 
Lanark  (6).  In  Barley's  *  Practice  of  the  Court  of 
Session'  (c)  it  is  said,  '^  In  a  summons  against  the 
magistrates  and  town-council  of  a  borough,  it  is 
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unnecessary  to  mention  their  names  particularly." 
There  are  many  authorities  to  show  that,  in  a  pa^ 
ceeding  of  this  kind,  the  Appelant  would  be  per* 
sonally  liable.  Boyd  .  v  Cunningham  (d)  estaUishes 
that  doctrine.  There  Mr  .Cunningham,  who  was  town- 
clerk  of  Linlithgow,  had  presented  a  petition  to  the 
magistrates  and  council  of  Linlithgow,  seeking  to  have 
the  custody  of  the  records  of  r^stry  of  the  borough. 
Nothing  was  done  on  that  petition.  Mr.  Cunning* 
ham  was  subsequently  called  before  the  Court  of 
Session  by  a  burgess  for  not  giving  the  complainant 
extracts  from  the  registers,  as  it  was  the  duty  of  the 
town-clerk  to  do.  Mr.  Cunningham,  by  his  answer, 
brought  the  magistrates  and  council  (of  whomMr.Boyd 
was  one)  before  the  Court,  and  prayed  the  Court  to 
order  them  to  deliver  to  him  the  custody  of  the  rois- 
ters, and  ^'  to  find  the  said  J.  Boyd,  and  all  the  other 
persons  above  complained  of,  liable  in  expenses,  ai 
well  as  all  other  expenses  and  damages  to  which  the 
petitioner  might  be  put  in  consequence  of  their  illegal 
conduct.^'  At  a  subsequent  meeting  the  magistratei 
disclaimed  any  opposition  to  his  petition,  but  Mr.  Boyd 
persevered.  The  Court  gave  judgment  for  the  peti- 
tioner, and  found  him  entitled  to  expenses,  as  prayedi 
reserving  to  the  magistrates,  &c.  inter  se,  all  questioni 
as  to  the  efiect  of  the  disclaimer  by  certain  of  thor 
number,  in  relieving  them  from  the  expenses  thus  fomd 
due  to  the  complainant.  Mr.  Boyd  was,  on  a  redaim- 
ing  note,  held  personally  liable  to  the  expenses  hj 
the  terms  of  this  judgment. 

In  the  same  manner,  in  Bryson  v.  The  Corpo/nlSm 
of  Glasgow  (e),  the  pursuer  had  raised  an  actiot 
against  the  magistrates  of  Glasgow,  as  representing 


{d)  11  Shaw  &  DudI.  5R. 


(O  1  Shaw  &  Dunl.  15& 


ON  APPEALS  AND  WRITS  OF  ERROR. 


369 


the  community,  to  recover  damages  for  injury  done 
in  a  riot.  The  magistrates  admitted  the  pursuer's 
right  of  action,  but  said  that  they  were  not  bound  to 
pay  either  from  their  own  pockets  or  from  the  borough 
funds,  but  only  by  assessment  on  the  inhabitants,  and 
they  prayed  that  the  decree  might  be  stayed  till  the 
inhabitants  could  be  assessed.  The  decree  was,  how- 
ever, pronounced  against  them,  reserving  to  them 
their  relief  against  the  borough  when  it  could  be 
assessed  to  pay  the  same.  There  was  an  ultimate 
responsibility  fixed  on  the  borough  in  that  case,  be- 
cause of  the  Act  of  Parliament ;  but  that  cannot  be  so 
here,  for  the  right  of  suit  here  arises,  not  in  respect 
of  any  matter  in  which  all  the  inhabitants  of  the 
borough  are  interested,  but  in  respect  of  alleged  mis- 
conduct on  the  part  of  the  corporation ;  so  that  the 
Appellant  here  is,  at  all  events,  responsible.  A  sta- 
tutable liability  is  thrown  on  him.  By  the  3  Geo.  4, 
c.  91,  s.  4,  it  is  enacted,  *^  That  where  the  m^strates 
and  members  of  the  town-council  of  any  burgh,  or 
any  number  of  them,  are  the  sole  trustees  for  any 
charity,  &c.  an  account  shall  be  annually  stated  and 
certified,  in  the  manner  hereinbefore  directed,  distinct 
from  the  account  relative  to  the  common  good  and 
revenues  of  that  burgh ;  and  such  account  shall  be 
deposited  in  the  town-clerk's  office,  and  shall  be  open 
to  the  inspection  of  the  bui^esses ;  and  if  such  annual 
account,  relative  to  such  charity,  &c.  shall  not  be  so 
stated  and  deposited,  then  the  magistrates  and  mem- 
bers of  the  town-council  of  such  burgh,  or  such  num- 
ber of  them  as  shall  be  trustees  for  such  charity, 
shall  severally  be  subject  to  a  penalty  of  50  /.  each." 
Here  the  personal  liability  of  each  member  is  de- 
clared in  a  matter  which  can  only  be  executed  by  the 
will  of  the  whole  or  of  a  majority.     It  is  therefore 
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1838.       clear  that  the  Appellant  may  be  personally  aggrieved 
Q^^^       by  this  judgment ;  and  if  so,  he  has  a  right  to  come 
V.  here  to  have  it  revised  by  this  House. 

Forbes 
aiid  others. 

Sir  W.  Follett,  in  reply : — By  the  general  principles 
of  the  law  of  England  and  Scotland,  an  individual 
member  of  a  corporation  is  not  liable  to  costs  incurred 
by  the  corporation.  But  supposing  it  otherwise,  a 
mere  liability  to  costs  would  not  give  him  the  right 
of  appeal.  He  is  not  interested  personally  in  the  suit 
tself. —  [The  Lord  Chancellor  :  As  an  individual 
member  of  the  corporation,  he  objects  to  the  interio- 
cutor  of  the  Lord  Ordinary  holding  the  pursuer  en- 
titled to  maintain  the  suit.  *  Is  not  that  claiming  pro- 
tection for  himself  in  his  individual  character,  and  has 
he  not  a  right  to  such  protection  ?] — He  has  no  ri^ 
to  pray  for  a  general  reversal  of  the  decree. — [The 
Lord  Chancellor :  May  he  not  ask  for  it  to  be  reversed 
so  far  as  he  is  concerned  ?] — He  may  not ;  he  baa  no 
such  interest  in  the  matter  as  to  entitle  himself  to 
make  such  a  demand.  Incorporation  makes  several 
persons  to  be  considered,  in  law,  but  as  one»  and  m 
an  action  against  a  corporation,  no  member  can  have 
an  individual  interest.  Erskine's  Institutes  (y^.  But 
even  if  a  party  can  appeal  on  the  ground  of  being  lia- 
ble to  costs,  the  form  of  action  in  this  instance  creates 
no  such  liability  as  against  the  Appellant.  There 
must  be  a  due  service  of  the  summons.  If  the  actiot 
is  against  a  corporation,  the  service  of  the  summons 
may  be  made  at  a  corporate  meeting,  on  the  clerk  of 
the  corporation  present  at  the  meeting ;  but  if  there 
should  be  no  corporate  meeting,  then  the  summoos 
,    may  be  properly  served  on  each  member  of  the  c^ 
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corporation.  But  that  does  not  create  a  personal  lia-  isss. 
bility  in  each  member ;  nor  does  the  naming  of  each  "gbay 
member  create  any  such  liability.     In  this  case  the         ». 

Forbes 

execution  of  the  writ  of  summons  states  it  to  have  been  and  others. 
**  delivered  to  the  Lord  Provost  for  himself,  and  on 
behalf  of  the  Lord  Provost  and  council,  when  they 
were  met  in  the  ordinary  place  of  meeting,  with  the 
names  and  designations  of  the  indwellers  of  Glasgow, 
who  were  witnesses  of  the  premises ;"  so  that  the  Ap- 
pellant here,  was  not,  in  fact,  served  at  all.  There 
was  no  individual  defence  to  this  action ;  the  defence 
was  for  the  Lord  Provost,  magistrates,  and  town-coun- 
cil of  Glasgow.  No  individual  member  can  be  liable 
to  the  performance  of  this  contract,  sought  to  be  en- 
forced in  this  suit ;  no  one,  in  fact,  could  have  the 
power  to  perform  it.  The  contract  was  with  the  cor- 
poration, and  the  breach  complained  of  is,  that  the 
corporation  did  not  perform  it.  There  is  no  authority 
to  show  that  the  merely  naming  a  party  in  a  summons 
d  this  sort,  will  make  him  personally  responsible  on 
it ;  that  must  depend  on  the  nature  of  the  action,  and 
the  nature  of  the  action  here  is  entirely  different  from 
one  where  personal  responsibility  is  sought  to  be  en- 
forced. The  passages  cited  from  Darley's  Practice 
and  the  Book  of  Styles,  only  show  that  the  names  of 
the  members  of  a  corporation  need  not  be  in  all  cases 
inserted  in  the  summons,  but  do  not  prove  that  if 
inserted,  each  individual  member  of  the  corporation 
becomes  liable  to  the  action.  Then,  as  to  the  case  of 
£oyd  V.  Cunningham  (g\  it  is  clear  that  there  the  party 
had  been  guilty  of  a  personal  misfeasance ;  but  that 
case  can  have  no  application  to  a  case  of  a  breach  of 
a  contract  entered  into  with  a  corporation.    The  case 

(g)  11  Shaw&  DunL58. 


372 


CASES  IN  THE  HOUSE  OF  LORDS 


1838. 
Gray 

V, 

Forbes 
andoiben* 


of  Bryson  v.  The  Corporation  of  Glasgow  (A)  de- 
pended on  the  terms  of  particular  Acts  of  Parliament, 
and  is  therefore  inapplicable  here. 

The  Lord  Chancellor : — ^This  is  a  claim  against  the 
members  of  the  corporation  of  Glasgow,  in  respect  of 
funds  of  which  they  are  trustees.    The  summons  is 
made  against  them  as  a  corporation,  and  then  come 
the  names  of  all  the  members,  and  these  words,  '*  fer 
themselves,  and  as  representing  the  burgh  and  com- 
munity of  Glasgow,  ought  and  should  be  decerned," 
&c.  to  make  payment.     It  seems  to  be  acknowledged 
that  it  is  not  an  unusual  practice  in  the  courts  of 
Scotland  to  name  individual  members  of  a  corpora- 
tion ;  but  there  is  no  case  in  which  they  have  been 
named  in  this  manner,  nor  is  there  anything  to  sbov 
how  they,  in  their  individual  capacity,  are  liable  heie. 
They  are  not  individually  called  on  to  make  a  defence, 
nor  is  the  claim  made  against  them  as  individoibb 
Notwithstanding  this  odd  way  of  stating  the  summoo^ 
it  is  not  understood  that  the  pursuer  charges  that  lixj 
appear  to  be  interested  personally  in  the  matter ;  and 
the  interlocutor  of  the  Lord  Ordinary  takes  no  notiet 
of  them  as  individuals,  but  treats  them  as  a  corpcmte 
community,  in  whom  trust  funds  are  vested  in  the 
usual  way.    The  interlocutor  of  the  21st  of  Febmaiy 
1837  does  so,  and  finds  ^Uhat  the  agreement  libelM 
between  the  pursuer  and  the  defenders  is  in  due  cob* 
formity  with  the  trust  deed  of  the  late  Dr.  Bell,  and  a 
valid  and  effectual  agreement,  and  therefore  decetw 
against  them  in  terms  of  the  conclusions  of  the  libeL'' 
The  decree  then  goes  on  to  give  costs.    The  sole  quei- 
tiou  is,  whether,  in  this  state  of  the  proceedings,  the 
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present  Appellant  i8  individually  liable  for  that  which       1 838. 
this  interlocutor  directs  to  be  paid  to  the  pursuer.    If      q^^^ 
not,  he  cannot  come  here  and  appeal  against  a  decree         v. 
merely  as  a  member  of  the  corporation.    As  an  indivi-    and  utiiers. 
dual  he  is  not  interested  in  this  matter,  and  could  not, 
as  an  individual,  bring  here  the  concerns  of  the  corpo- 
ration.   I  should  wish  to  take  this  opportunity  of  con- 
sidering the  effect  of  these  proceedings,  to  see  whether 
they  can  be  enforced  against  him  personally,  for  it  is 
clear  that  if  he  is  not  personally  liable,  he  cannot  have 
any  right  to  appear  here  as  an  appellant. 

Judgment  postponed. 


The  Lard  Chancellor : — My  Lords,  there  was  a  case  Aug.  ic,  isse. 

which  came  before  your  Lordships  some  time  since, 

upon  a  question  of  competency.    The  case  ai'ose  upon 

a  certain  sum  of  money  transferred  to  certain  parties 

for  the  purpose  of  encouraging  the  establishment -of 

schools  in  several  of  the  large  towns  in  Scotland. 

Certain  sums  were  assigned  to  the  town  of  Glasgow 

for  that  purpose,  and  the  old  corporation  of  Glasgow 

thought  of  carrying  it  into  effect  by  making  a  division 

ot  that  money,  and  appropriating  it  to  certain  kirk- 

seBsions  of  several  of  the  parishes  of  the  town.     That 

was  not  allowed  by  the  individuals  who  constituted 

the  new  corporation,  and  they  withheld  the  payment 

fi?om  those  kirk-sessions,  which  gave  rise  to  a  suit  by 

one  of  the  kirk-sessions,  for  the  purpose  of  recovering 

payment  of  what  they  considered  to  be  due  to  them. 

My  Lords,  the  question  turns  entirely  upon  the  form 

in  which  that  suit  was  instituted,  which  was  followed 

by  an  interlocutor  of  the  Court  of  Session  giving  relief 

in  the  terms  of  the  summons. 
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1838.  My  Lords,  the  summons  prayed  that  the  corporator 

Q^j^^'      of  Glasgow,  by  their  legal  designation,  and  also  the 

V*         various  persons  constituting:  the  town-council  of  Glas- 

Forbes  •  •      . 

andoUiera.  S^^  ^^^  Specially  and  individually  named  in  the 
summons,  and  amongst  others  John  Boyle  Grray,  who 
is  the  party  appealing  to  your  Lordships*  House,  **  fw 
themselves,  and  as  representing  the  burgh  and  com- 
munity of  Glasgow,"  should  be  desired  to  pay  that 
portion  of  the  money  which  the  kirk-session  thought 
they  were  entitled  to  receive,  and  that  they  might 
also  pay  the  expenses  which  had  been  incurred  in  the 
attempt  to  recover  it.  My  Lords,  when  that  case  came 
before  the  Lord  Ordinary,  an  interlocutor  was  pro- 
nounced, declaring  the  agreement  ultra  vires^  and 
repelling  the  action.  That  interlocutor  was  aft^- 
wards  reversed  on  a  reclaiming  note  to  the  First  Divi- 
sion of  the  Court  of  Session ;  and  the  interlocutor,  as 
finally  made  by  the  Court  of  Session,  was  as  follows: 
**  That  the  agreement  libelled  between  the  puisoen 
and  defenders  is  in  due  conformity  with  the  trust 
deed  of  the  late  Dr.  Bell,  and  a  valid  and  efiectoal 
agreement,  and  therefore  decern  against  the  defendefB 
in  terms  of  the  conclusions  of  the  libel ;  find  the  de- 
fenders liable  to  the  pursuers  in  expenses,  and  remit 
the  account  thereof,  when  lodged,  to  the  auditor  of 
court  to  tax  the  same,  and  report  with  this  dechia- 
tion,  that  no  part  of  the  expense  of  this  litigation  shall 
form  a  charge  on  the  trust  funds  of  Dr.  Bell." 

My  Lords,  the  corporation  of  Glasgow  has  not  ap- 
pealed against  that  interlocutor ;  so  far,  therefore,  a§ 
the  corporation  was  made  defender  in  that  suit,  there 
is  no  question  before  your  Lordships.  But  one  of  the 
town-councillors,  one  individual  member  of  the  corpo- 
ration, namely,  the  present  Appellant,  Mr.  Boyle  Gray, 
has  presented  an  appeal  against  the  decree  of  the 
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Court  below.  A  counter-petition  has  since  been  pre-  isss. 
eented  by  the  Respondents,  alleging  that  it  was  not 
competent  to  that  individual  to  appeal  against  this 
interlocutor.  The  real  question  is,  whether  there  is 
anything  in  the  interlocutor  pronounced  which  gives 
Mr.  Boyle  Gray  a  right  of  appeal. 

My  Lords,  the  case  was  argued  at  your  Lordships' 
bar,  and  it  was  contended  that  he  had  a  right  to  ap- 
peal as  to  the  whole  merits  of  the  interlocutor.  Ano- 
ther ground  contended  for  was,  that  he  had  a  right  to 
appeal,  because  he  was  subject,  personally  and  indi- 
vidually, to  costs  and  responsibilities,  by  the  terms  of 
the  interlocutor  pronounced.  On  the  other  hand  it 
was  insisted,  that  this  is  the  usual  form  of  proceeding 
against  corporations  in  Scotland ;  that  it  is  usual, 
not  only  to  name  the  corporation,  but  to  name  the  in- 
dividual members  of  the  corporation  ;  and  the  reason 
of  that  was  stated  to  be,  because,  if  the  pursuers  failed 
in  finding  the  corporation  sitting  in  their  corporate 
capacity,  in  that  case  the  pursuer  would  have  a  right 
to  serve  the  officer  presiding  at  that  meeting,  and  if  he 
could  not  find  him  in  that  situation,  then  the  only 
way  that  he  had  of  bringing  the  matter  before  the 
court  was  by  serving  each  individual  member  consti- 
tuting the  corporation,  and  therefore  it  ^as  alleged 
that  a  practice  had  prevailed  in  Scotland  of  naming 
the  individuals  who  constituted  the  corporation,  and 
undoubtedly  there  appears  to  be  some  authority  for 
that  proposition.  But  to  that  it  was  answered,  that  if 
that  were  so,  the  individuals  should  be  named  as 
constituting  the  corporation ;  whereas,  in  the  sum- 
mons here,  they  are  named,  and  then  it  is  prayed 
that  they,  "  for  themselves,  and  as  representing  the 
burgh  and  community  of  Glasgow,*'  might  be  ordered 
to  pay  the  sum  of  money  claimed  by  the  pursuera  ; 
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and  although  the  interlocutor  does  not  in  terniB  re- 
peat  those  expressions,  yet  the  interlocutor  declares 
the  finding  to  be  in  the  terms  of  the  summons.  Your 
Lordships,  therefore,  must  consider  that  the  interlo- 
cutor adopts  the  terms  of  the  summons,  and  that  the 
interlocutor  appealed  from,  is  an  interlocutor  which 
not  only  gives  judgment  against  the  corporation  as 
such,  but,  after  naming  the  individuals  as  parties  to 
the  suit,  it  gives  judgment  against  them  '^  for  them- 
selves *'  as  well  as  "  representing  the  burgh." 

Now,  my  Lords,  if  your  Lordships  should  be  satis- 
fied, as  is  contended  on  the  part  of  the  pursuers,  who 
are  Respondents  in  this  case,  that  it  would  not  subject 
Mr.  Boyle  Gray  to  any  personal  responsibility,  your 
Lordships  probably  would  be  of  opinion  that  it  was 
not  competent  for  him  to  appeal ;  but  I  confess,  upon 
looking  through  the  papers,  and  on  referring  to  the 
authorities  which  have  been  cited,  I  cannot  satisSeu^ 
rily  come  to  that  conclusion.  The  whole  proceeding 
is  very  different  from  that  which  prevails  in  diis 
country.  If  it  be  the  practice  in  Scotland  to  ntme 
the  particular  individuals,  it  cannot  be  necessary  to 
name  them  as  component  parts  of  the  corporation, 
except  to  pray  relief  against  them  for  themselves,  as 
well  as  representing  the  corporation. 

My  Lords,  in  the  papers  printed  by  the  Respon- 
dents, they  refer  to  one  case  (i)  in  which  it  was  heU 
that  the  individual  members  were  responsible,  but  not 
upon  a  summons  of  this  kind,  and  they  quote  this  as 
proof  that,  according  to  the  terms  of  this  interlocutor, 
the  individual  members  of  this  corporation  would  not  be 
responsible.  Now  the  way  in  which  the  interlocutor 
was  framed  in  that  case,  which  they  say  made  die  ma- 


(t)  Burgestei  ofRuthergUn  v.  Leitch^  8  July  1747. 


\ 


ON  APPEALS  AND  WRITS  OF  ERROR.  877 

gistrates,  the  members  of  the  corporation,  individually  1838. 
responsible,  was  this,  as  against  the  magistrates,  "  not  grat 
only  as  magistrates,  and  as  representing  the  com-  «  ^' 
mimity  and  burgh,  and  their  successors  in  office,  but  aad  others. 
they,  as  individuals,  and  their  heirs  and  representa- 
tives, ought  to  be  decerned/'  &c. ;  and  the  Respondents 
contend  that  only  on  a  summons  so  peculiarly  framed, 
would  an  interlocutor  of  this  sort  make  them  respon- 
sible. Now  the  distinction  between  calling  on  them 
^  as  individuals  "  and  as  parties  ^*  for  themselves  as 
well  as  representing  the  burgh,"  is  undoubtedly  very 
fine.  The  fact  that,  under  the  former  description, 
each  member  would  be  liable,  does  not  show  that  he 
would  not  be  so  under  the  latter;  no  authority  is 
quoted  for  the  purpose  of  showing  that  that  variation 
of  phrase  would  make  any  difference  in  the  liability 
of  the  parties.  My  Lords,  therefore,  I  cannot  say 
that  I  am  at  all  satisfied  that  there  is  nothing  in  this 
interlocutor  which  can  affect  the  individual  who  is 
now  appealing,  and  if  your  Lordships  should  be  of 
that  opinion,  then  it  will  be  a  matter  of  course  that 
the  party  should  be  permitted  to  come  to  your  Lord- 
ships' bar  for  the  purpose  of  asking  for  some  variation 
in  the  form  of  that  interlocutor. 

But,  my  Lords,  I  am  anxious  that  the  party  appeal- 
ing should  not  be  induced  to.  indulge  any  false  hopes 
of  success  in  that  which  appears  to  be  the  main  point 
of  his  contention,  because  your  Lordships  do  not  think 
it  expedient  to  dispose  of  this  case  on  a  question  of 
competency.  He  comes  here  wanting,  he  says,  to  re- 
lieve himself  from  his  personal  responsibility,  but  he 
also  comes  here  for  the  purpose  of  discussing  the  ques- 
tion which  has  been  decided  in  the  Court  below, 
between  the  kirk-session  and  the  corporation  of 
Glasgow.     Now  I  do  not  enter  into  that  part  of  the 
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1838.       case;  it  is  probable  that  your  Lordships  may  have 
Grat        ^^^^  ^^  consider  at  another  time ;  but  nothing  which 
^'  your  Lordships  may  do  upon  this  question  of  compe- 

and  otheit.  tency  ought  to  encourage  any  expectation  in  &Y0iir 
of  the  appeal,  which  he,  as  an  individual  member  of 
the  corporation,  is  bringing  to  your  Lordships'  bar, 
for  the  purpose  of  raising  a  question,  not  as  affecting 
himself  individually,  but  as  affecting  a  questicm  be- 
tween the  pursuers,  the  kirk-session,  and  the  corpora- 
tion of  Glasgow,  of  which  latter  body  he  is  only  an 
individual  member.  My  Lords,  all  that  your  Lord- 
ships have  at  present  to  do,  is  to  consider  whether  the 
case  is  so  clearly  made  out,  that  the  individual  in 
question  is  not  liable  to  any  responsibility  from  the 
interlocutor  which  has  been  pronounced,  and  whether 
your  Lordships  can  safely  dismiss  the  case  from  year 
bar,  as  being  a  case  in  which  the  party  is  not  competent 
to  bring  the  interlocutor  of  the  Court  below  before  yoa 
on  appeal.  My  Lords,  I  come  to  the  conclusion  that 
there  is  evidence  that  he  may  be  individually  respcm- 
sible,  and  consequently  that  that  which  the  Court  of 
Session  has  done  is  sufficient  to  entitle  him  to  come 
here  in  respect  of  that  personal  liability. 

My  Lords,  I  should  have  stated  that  the  interlocutor 
of  the  First  Division  of  the  Court  of  Session,  not  only 
decrees  the  payment  to  the  kirk-session  of  certain 
sums  of  money,  and  that  as  against  the  defenders  ge- 
nerally, but  it  directs  the  payment  of  expenses,  and 
then  provides  that  those  expenses  shall  not,  on  any 
account,  come  out  of  the  charity  fund  devoted  by  Dr. 
Bell  to  the  establishment  of  those  schools.  It  appean, 
therefore,  that  whoever  may  come  under  the  denomi- 
nation of  defenders,  must  be  the  parties  who  are  to 
pay  the  money,  and  who  are  to  pay  the  expenses; 
and  your  Lordslji])s  find,  not  only  the  corporation  de- 
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scribed  as  defenders,  but  the  several  individuals  who       isss. 


V • 


are  named,  being  the  individual  members  constituting       q^^^ 
the  corporation,  are  likewise  so  described.    My  Lords,  »• 

under  these  circumstances,  it  appears  to  me  that  the  and  others. 
only  safe  course  to  take  would  be  to  dismiss  the  pe- 
tition which  prays  that  the  appeal  may  be  dismissed 
as  incompetent ;  but  as  the  same  question  may  come 
on  to  be  heard  again,  and  as  it  is  uncertain  what  may 
then  be  brought  under  your  Lordships'  consideration, 
or  to  what  conclusion  your  Lordships  may  then  come, 
I  think  that  the  right  course  would  be  to  reserve  the 
costs  till  the  case  be  heard.  If  the  party  does  not 
think  fit  to  prosecute  the  appeal,  then  the  other  party 
will  apply  to  your  Lordships  for  the  costs  attending 
this  petition. 

Judgment  for  the  Appellant  on  the  compe- 
tency of  the  appeal. 

The  following  order  was  afterwards  entered  on  the 
Journals.  After  reciting  the  petition  of  the  Respon- 
dents to  dismiss  the  Appellant's  petition,  it  was  '^  Or- 
dered, that  the  said  petition  be  dismissed,  and  that 
the  said  appeal  be  sustained ;  and  that  the  costs  be 
reserved  until  the  hearing  of  the  said  appeal." — 
I»rds'  Joum.  1838,  p.  743. 
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Marriage 
Contract, 
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APPEAL 

FROM   THE   COURT   OF  SESSION. 

Agxes  Taylor,  otherwise  Joseph  -    -    Appellant. 

* 
Dr.  James  Hossack  and  Others,  Exe-1 

cutors  of   Lieutenant-Colonel    Jonv^HeqHmdeiUt. 

Taylor,  deceased -J 

In  a  marriage  contract,  the  husband  covenanted  to  secure  to 
his  intended  wife  the  benefit  of  the  pension  or  annmtf 
payable  from  a  certain  fund  to  the  widow  of  a  subscriber, 
*'  and  failing  thereof,  or  in  case  the  said  pension  or  anmuiiy, 
from  whatever  cause,  shall  not  be  available  to  his  promised 
wife,  excepting  only  through  her  right  to  and  posRessioQ  of 
property  producing  the  amount  of  the  pension,  he  bound 
himself,  his  executors,"  &c.  to  make  payment  to  h^  of  a 
clear  yearly  sum  equal  to  the  pension.  At  the  time  of 
his  death  he  had  secured  his  wife  a  pension  on  the  Bombay 
Military  Fund  to  the  amount  of  865  /•  a  year.  From  dif- 
ferent causes  (other  than  her  possession  of  property  pio* 
ducing  the  amount  of  the  pension)  the  payment  of  fit 
pension  was  at  first  reduced,  and  afterwards  eUapjfeL 
Held  that  the  contract  was  an  absolute  contract  to  mate 
good  the  amount  of  the  pension  in  every  case  but  that  of 
the  possession  of  property  producing  a  similar  amooot, 
and  that  event  not  having  happened,  the  husband's  estate 
was  declared  liable. 


% 


In  this  case,  Mrs.  Agnes  Taylor,  otherwise  Joseph^ 
had  instituted  a  suit  in  the  Court  of  Session,  calling 
on  the  present  Respondents,  the  executors,  &c.  under 
her  late  husband's  will,  to  make  good  to  her  certain 
annual  payments  which  she  alleged  were  secured  or 
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intended  to  be  secured  to  her  under  the  will  of  her 
late  husband  Lieutenant-colonel  John  Taylor  deceased. 
The  Appellant  was  the  daughter  of  a  Mr.  John  For- 
long  J  otWellshotf  near  Glasgow^  and  in  1822,  being 
at  that  time  a  little  more  than  17  years  of  age,  re- 
ceived proposals  of  marriage  from  Major  John  Tat/- 
lor,  then  in  the  Honourable  East  India  Company's 
Service.  The  proposals  became  the  subject  of  dis- 
cussion on  the  part  of  Mr.  Forlong  as  to  the  settle- 
ment that  was  to  be  made  on  his  daughter.  Major 
TayloVf  in  a  letter,  stating  his  then  present  means 
and  expectancies,  fully  explained  himself,  and  among 
other  means  of  providing  for  his  intended  wife,  in 
case  of  his  death,  mentioned  a  pension  that  would  be 
payable  to  her  from  the  Bombay  Military  Fund,  to 
which  he  was  an  original  subscriber.  In  order  to 
render  the  matter  clearer,  he  sent  a  copy  of  the  East 
India  Register,  which  contained  an  account  of  the 
Military  Fund  referred  to  in  the  above-mentioned 
letter,  and  in  which,  under  the  head  of  ^^  Abstract  of 
the  Regulations/'  there  was  the  following  provision  spe- 
cifically referred  to  by  Major  Tat/lor : — "  The  widows 
and  legitimate  children  of  deceased  officers,  whose 
income  may  not  exceed  one-half  of  the  specified  pen- 
sion, shall  be  entitled  to  receive  the  following  annui- 
ties, viz.: — 

"  Widows  during  their  widowhood,  and  not  other- 
wise, £.     s.    d. 

"Of  a  colonel        -        -        -        -     466     6     - 

"  Of  a  lieutenant-colonel  or  member 

of  the  medical  board        -        -     365     -    - 

"  Of  a  major,  senior  chaplain,   or 

senior  surgeon        -        -        -27316- 

"&c. 

There  was  in  the  same  Register,  and  at  the  same 
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place,  the  following  statement,  ander  the  head  of 
"  Deductions  from  widows*  pensions :" — 

**  1st.  The  amount  received  from  Lord  Olive's 
Fund. 

^'  2d.  All  income  above  half  the  amount  of  the 
pensions. 

^^  Widows  possessing  the  income  specified  against 
the  rank  of  their  late  respective  husbands  are  pze^ 
eluded  altogether  from  claims  upon  the  fund. 

£•  s.  d. 

"  The  widow  of  a  colonel         -         -     684  7  6 

—  lieutenant-colonels,  &c.  647  10  - 

—  Major,  &c.        -         -    410  12  e.** 

Another  of  the  regulations  of  the  Bombay  Fund 
was  as  follows : — 

^^  Should  the  fund  at  any  period  fall  short  of  the 
demands  upon  it,  so  that  the  annual  income  will  not 
defray  the  amount  of  the  annuities  and  other  daimSy 
then  it  shall  be  in  the  power  of  the  directors  to  make 
a  proportional  deduction  from  the  annuity  of  eack 
annuitant  until  the  state  of  the  funds  shall  a£Ford 
the  means  of  complete  payment,  when  if  a  surploi 
income  exists,  the  arrears  shall  be  made  good  from 
the  amount  of  the  surplus,  but  not  otherwise." 

A  formal  marriage  contract  was  afterwards  exe- 
cuted, bearing  date  the  2d  August  1822,  the  parties 
thereto  being  the  pursuer  and  her  father  on  the  one 
side,  and  Major  Taylor  on  the  other.  That  contract 
contained  the  following  stipulations: — "  In  contem* 
plation  of  which  marriage,  the  said  John  Tajfhr 
hereby  binds  and  obliges  himself,  his  heirs  and  sue* 
cessors,  to  do  and  perform  all  and  whatever  may  be 
necessary  and  incumbent  upon  him  as  a  subscriber 
to  the  Bombay  Military  Fund,  to  secure  to  his  pro- 
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mised  wife,  in  the  event  of  his  predeceasing  her,  the 
benefit  of  the  pension  or  annuity  payable  from  the 
said  fiind  to  the  widow  of  a  subscriber,  according  to 
the  rank  he  holds  or  shall  hold  in  the  Company's 
arpiy  for  the  time ;  and  failing  thereof,  or  in  case  the 
said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife,  in  the  event 
foresaid,  saving  and  excepting  only  through  her 
right  to,  and  possession  of  such  separate  funds  as,  by 
the  rules  and  regulations  of  the  said  fund,  would  ex- 
clude her  from  all  benefit  thereby,  then  the  said  John 
Taylor  binds  and  obliges  himself,  his  heirs,  and  suc- 
cessors, to  make  payment  to  the  said  Agnes  Forhng^ 
bis  promised  wife,  in  the  event  of  her  surviving  him, 
of  a  clear  yearly  jointure  or  annuity  equal  to  the  pen- 
sion that  has  hitherto  been  paid  or  shall  be  payable 
from  the  said  fund  to  the  widow  of  a  subscriber  hold- 
ing the  same  rank  in  the  army  which  now  belongs  or 
shall  belong  to  the  said  John  Taylor  at  the  time  of  his 
death,  and  that  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  of  said  jointure  or  annuity  at  the  first 
term  of  Martinmas  or  Whitsunday  that  may  happen 
after  the  said  John  Taylor's  death,  and  so  on  there- 
after half-yearly  during  her  life,  with  the  lawful  in- 
terest of  the  said  termly  payments  from  the  time  that 
the  same  becomes  due  until  payment,  and  a  fifth  part 
of  each  termly  payment,  in  name  of  penalty,  in  case 
of  failure  in  the  punctual  payment  thereof,  besides 
the  payments  themselves;  declaring  that,  in  the 
event,  and  so  long  as  the  said  Agnes  Forlong  shall 
draw  or  receive  from  the  said  military  fund,  a  pen- 
sion or  annuity  equal  to  the  pension  that  has  hitherto 
been  paid,  or  shall  be  payable  therefrom,  to  the  widow 
of  a  subscriber  holding  thej  same  rank  which  now  be- 
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longs  or  shall  belong  to  the  said  John  Taylor  at  the 
time  of  his  death,  or  would  have  been  entitled  to 
draw  and  receive  such  pension  or  annuity  had  she 
not  possessed  such  separate  funds  as,  by  the  rules  and 
regulations  of  the  said  fund,  exclude  her  from  all 
benefit  thereby,  as  is  before  provided ;  the  personal 
obligation  hereby  undertaken  by  him  shall  be  sus- 
pended, aye  and  while  she  is  provided  as  aforesaid 
from  the  said  fund,  or  has  lost  the  benefit  of  the  fund, 
from  the  cause  above  referred  to.  And  for  a  provi- 
sion or  jointure  in  favour  of  his  promised  wife,  in  the 
event  of  her  surviving  him,  the  said  John  Taylor 
hereby  assigns  to  the  said  Agnes  ForUmg^  the  benefit 
of  the  pension  or  yearly  annuity  to  which  she  may  be 
entitled  as  his  widow,  from  the  said  fund  as  afore- 
said ;  and  also  the  benefit  of  the  pension  or  annaitjf 
payable  from  any  other  fund  to  the  widow  of  an  offi* 
cer  of  his,  the  said  John  Taylor's  rank,  in  the  aervioe 
of  the  said  Honourable  East  India  Company,  and 
that  agreeably  to  the  rules  and  r^ulations  of  die  sud 
fund  or  funds  respectively ;  and  likewise  all  right, 
title,  and  interest  in  the  provisions  secured  to  the  said 
Agnes  Forlong  by  her  father,  as  after  mentioned." 

The  marriage  took  place  in  August  1822.  Major 
Taylor  went  out  with  his  wife  to  Indioj  and  there 
attained  the  rank  of  Lieutenant-colonel.  He  died  oa 
the  10th  of  September  1828,  leaving  one  daughter, 
the  issue  of  the  marriage. 

On  the  16th  August  prior  to  his  death,  Colond 
Tayhr  executed  a  last  will  and  settlement,  whereby 
he  constituted  the  Respondents  his  joint  executors  in 
Brxtain.  By  the  said  will  he  bequeathed,  under  ce^ 
tain  limitations  and  provisions,  his  whole  propertj 
(which  iwas  estimated  as  being  from  12,000 1  to 
15,000/.)  to  his  child,  and  failing  her,  to  his  own 
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sisters.  He  bequeathed  no  part  of  it  to  his  wife, 
on  the  gound  stated  in  the  following  sentence  in  his 
will : — "  No  provision  is  herein  made  for  my  wife, 
Agnes  Forlongy  she  being  already  amply  provided 
for,  by  the  marriage  contract,  signed  and  sealed  at 
Wellshot  House  in  August  1822,  and  now  in  the 
hands  of  Messrs.  McGregor  &  Company  of  Glasgow, 
and  William  Buchanan,  esquire,  respectively.'' 

At  the  date  of  Colonel  Tayhr^s  death,  the  annuity 
or  pension  stated  in  the  regulations  of  the  Bombay 
Military  Fund,  as  due  to  the  widow  of  a  lieutenant- 
eolonel,  was  365  /.  per  annum,  and  the  Appellant 
accordingly  claimed  this  annuity,  conceiving  herself 
entitled  to  the  full  amount  thereof. 

On  making  application,  however,  to  the  agents  of 
the  fimd,  the  Appellant  was  informed  that  a  deduc- 
tion must  be  made  from  the  said  annuity  of  the  sum 
of  91  /•  5  «.  yearly,  on  the  ground  that,  by  one  of  the 
regulations  of  the  fund,  *^  the  annuity  payable  to  the 
widows  of  subscribers  is,  in  all  cases,  to  be  subject  to 
a  deduction  equal  to  the  amount  of  Lord  Clwe'a  pen- 
non;" and  that  the  Clive  fund  pension,  in  the  pursuer's 
case,  amounted  to  the  said  sum  of  91  /.  5  5.  A  fund, 
entitled  "  Lord  Olive's  Fund,"  did,  in  point  of  fact, 
exist,  in  whose  regulations  this  amount  was  stated  as 
the  pension  of  a  lieutenant-coloners  widow ;  but  by 
the  same  regulations,  it  was  provided  that,  where  the 
Inisband  died  possessed  of  property  above  the  value 
of  3,000  /.,  the  said  pension  should  not  be  payable* 
In  consequence  of  her  ht^band  leaving  a  greater  for- 
tune than  this  amount,  the  Appellant  had  never  re- 
ceived the  pension  from  Lord  Clivers  fund,  or  any 
part  thereof.  Notwithstanding  which,  the  agents  of 
the  Bombay  Military  Fund  deducted  the  amount  of 
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91 1.  5  s.  from  the  annuity  of  365  /.  payable  to  the 
Appellant,  and  only  paid  to  her  the  balance. 

The  Appellant  afterwards  applied  to  the  Respon- 
dents, as  her  husband's  executors,  to  make  up  to  her, 
in  terms  of  the  marris^e  contract,  the  deficiency  of 
91  /.  6  s.  annually,  arising  on  the  annuity  stipulated 
to  be  secured  to  the  Appellant. 

In  the  course  of  the  year  1881,  a  farther  reduction 
was  made  on  the  Appellant's  annuity  by  the  directors 
of  the  fund.  It  appeared  that  the  resources  of  the 
Bombay  Military  Fund  had  become  insufficient  to  pay 
the  pensions  at  the  rates  which  had  been  calculated, 
and  a  remit  had  been  made  to  Mr.  Davits  of  the 
Guardian  Insurance  Society  in  LandoTi^  to  investigate 
the  subject,  who  reported,  that  the  society's  resources 
*^  are  not  adequate  to  provide  for  the  benefits  held  out 
by  the  present  regulations."  By  a  minute  dated  SSd 
January  1831,  and  intimated  to  the  Appellant  on 
9th  June  of  the  same  year,  the  directors  of  the  fond 
resolved  on  certain  reductions  of  the  scale  of  annui- 
ties, as  being  necessary  in  consequence  of  the  report 
made  by  Mr  Dames.  The  annuity  to  the  Appelltnt 
was  therefore  reduced  from  the  nominal  sum  of  365  L 
to  250/. ;  and  from  this  was  also  deducted  the  allq;ed 
amount  of  the  Clive  fund  pension  of  91  /•  5«.,  leaving 
only  158/.  15«.  actually  drawn  by  the  pursuer,  in 
place  of  365  /.  since.  30th  April  1831,  at  which  date, 
and  31st  October ^  the  pensions  from  this  fund  were 
payable,  by  half-yearly  portions. 

The  Appellant  also  applied  to  the  defenders,  is 
Colonel  Taylor's  executors,  to  make  up  to  her  the 
deficiency  of  115/.  per  annum,  arising  out  of  this  new 
deduction. 

In  consequence  of  the  Appellant's  second  marriage 
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the  directors  of  the  Bombay  Military  Fund  ceased  to 
make  any  payment  to  her.  She  also  applied  to  the 
Respondents  to  make  up  this  loss .  from  her  late  hus- 
band's estate. 

As  they  refused  to  make  good  any  of  these  losses,  she 
instituted  the  suit  in  the  C!ourt  below.  The  case  was 
heard  before  the  Lord  Ordinary  on  the  11th  oi  July 
1835,  when  he  pronounced  the  following  interlocutor: 
*•  Finds,  that  upon  a  just  construction  of  the  marriage 
contract  libelled,  the  pursuer  is  entitled  (except  in  the 
special  case  therein  expressly  excepted)  to  a  free  yearly 
jointure  or  annuity  out  of  the  funds  and  estate  of  her 
late  husband,  of  such  an  amount  as,  along  with  .what 
she  may  draw  from  the  Bombay  Military  Fund,  shall 
make  up  an  annual  allowance  of  365/.,  and  that  for 
all  the  days  of  her  natural  life,  and  whether  she  shall 
or  shall  not  inter  into  any  second  or  other  marriage, 
and  therefore  repels  the  defences,  and  declares  and 
decerns  in  terms  of  the  conclusions  of  the  libel." 

This  interlocutor  was  brought  before  the  Judges  of  the 
Second  Division  of  the  Court  of  Session,  who  referred 
it  to  the  whole  fifteen  Judges,  and  in  accordance  with 
the  opinion  of  the  majority,  subsequently  pronounced 
a  decree,  declaring  that  ^^  the  executors  are  bound  to 
make  up  any  deficiency  in  the  pension  or  annuity 
payable  to  the  pursuer  (the  present  Appellant)  from 
the  Bombay  Military  Fund  arising  in  consequence  of 
her  second  marriage,  quoad  ultra^  alter  the  interlo- 
cutor complained  of,  and  sustain  the  other  defences." 
Cross  appeals  were  presented  against  this  decree, 
Mrs.  Taylor  insisting  that  she  was  entitled  to  have 
every  deficiency  in  the  annuity,  from  whatever  cause 
it  arose,  made  good  to  her  out  of  her  husband's  estate, 
while  the  executors  complained  of  that  part  of  the 
decree  which  declared  that  they  were  bound  to  make 
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up  the  deficiency  arising  in  consequence  of  the  second 
marriage. 

Sir  W.  Follettsnd  Mr.  MacneilU  for  the  Appellant: 
— ^The  contract  of  marriage  to  secure  a  certain  sum 
to  the  Appellant  is  an  absolute  contract,  and  gives 
the  Appellant  the  right  to  have  the  sum  thereby 
secured  made  up  to  her  free  from  all  deduction.  Ttie 
husband's  estate  is  bound  to  make  good  the  annuity; 
whatever  may  be  the  cause  which  puts  an  end,  either 
in  the  whole  or  in  part,  to  the  pensions  intended  to  be 
secured  on  the  Bombay  Fund.  The  settlement  itsdf 
uses  the  very  expression  ^^  in  case  the  said  pension  or 
annuity,  from  whatever  cause,  shall  not  be  availaUe 
to  his  promised  wife."  Her  second  marrii^e  does  not 
afiect  a  right  so  strongly  secured  to  her.  This  ii 
shown  the  more  clearly  by  the  exception  which  fbl* 
lows :  '^  Saving  and  excepting  only  through  her  ri^t 
to  and  possession  of  such  separate  funds  as,  by  the 
rules  and  regulations  of  the  said  fund,  would  e»Jode 
her  from  all  benefit  thereby."  The  introduction  of 
this  special  exception  excludes  all  others.  The  partial 
insolvency  of  the  fund,  and  the  consequent  diminn* 
tion  of  her  annuity,  cannot  afiect  her  right ;  on  tfie 
contrary,  it  must  be  taken  to  be  one  of  the  veiy 
events  against  which  the  husband  meant  to  provide 
by  the  settlement.  In  consideration  of  this  settlement 
the  Appellant  expressly  renounced  all  other  claim 
which,  by  the  law  of  Scotland^  she  might  have  against 
her  husband's  estate.  This  was  a  valuable  considers 
tion  for  the  settlement,  and  justifies  the  constructioa 
put  on  it  by  the  Appellant.  The  amount  of  proper^ 
of  which  the  husband  died  possessed  cannot  aflRect 
the  argument  in  any  way  whatever,  for  the  Appel- 
lant's right  on  the  terms  of  the  settlement  is  here 
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denied  ;  so  that  if  that  argument  is  right,  she  would 
not  be  entitled  to  have  the  pension  made  good,  though 
the  husband,  instead  of  dying  worth  only  a  few  thou- 
sands, had  died  worth  100,000  Z.  At  the  time  of  the 
will  being  made,  it  was  known  in  India  that  the 
Bombay  Military  Fund  had  partially  failed.  Yet 
there  is  not,  in  letters  or  otherwise,  the  slightest 
indication  of  a  desire  on  the  part  of  the  husband  to 
prevent  the  liability  which  had,  on  that  account, 
attached  on  his  property  to  make  good  the  loss  thus 
likely  to  occur  in  the  amount  of  her  pension ;  and  on 
the  contrary,  in  that  will  itself,  he  speaks  of  his  wife 
as  amply  provided  for  by  the  settlement,  which  could 
not  be  the  case  if  that  settlement  was  not  intended  to 
make  good  to  her  deficiencies  in  the  payments  from 
the  Bombay  Fund,  which  had  even  then  become  unable 
to  meet  in  fiill  its  settled  engagements. 
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Mr.  Serjeant  Spankie,  and  Mr.  Biggs  Andrews^  for 
the  Respondents: — The  contract  here  is  one  which 
must  be  considered  with  reference  to  the  manifest 
intention  of  the  parties.  Now,  what  was  that  inten- 
tion ?  It  is  to  be  gathered,  in  a  great  measure,  from 
the  letter  of  Major  Taylor  to  the  lady's  father,  con- 
taining his  explanation  of  what  he  should  be  able  to 
do  for  the  lady.  In  that  letter  he  says,  "  I  am  per- 
fectly willing  that  every  farthing  you  or  Mrs.  Forlong 
may  leave  your  daughter  shall  be  at  her  own  free 
disposal,  provided  you  do  not  bind  me  down  to  any 
settlement  in  addition  to  the  Military  Fund,  as  it 
would  only  injure  me  without  in  the  smallest  degree 
benefiting  your  daughter."  The  settlement  was  made 
on  the  understanding  expressed  in  that  letter,  and  the 
lady's  interest  was  best  consulted  by  leaving  her  hus- 
band's property  free  to  a  certain  extent,  since  a  consi- 
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derable  settlement  from  him  would  only  have  lessened 
her  claim  on  the  Bombay  Fund,  and  her  pension  on  the 
Bombay  Fund  being  secured,  it  left  him  at  liberty  to 
increase  the  property  that  was  to  go  to  the  children  of 
the  marriage.  It  was  his  object  to  provide  for  his  widow 
from  the  fund,  and  for  his  children  from  his  property. 
He  has  died  possessed  but  of  a  small  property,  and  if 
the  Appellant  should  succeed  in  this  suit,  his  whole 
intention  will  be  frustrated,  and  the  issue  of  the  mar* 
riage  will  be  left  unprovided  for.  It  is  clear  that 
the  parties  contemplated  no  chaise  on  the  husband's 
estate,  which  otherwise  would  have  been  burdened, 
not  to  increase  the  amount  of  the  widow's  income, 
but  to  take  that  income  out  of  the  husband's  property, 
instead  of  taking  it  out  of  the  Bombay  Fund,  to  which 
he  had  been  so  long  a  subscriber.  Such  a  course  was 
manifestly  contrary  to  the  interests  of  all  parties,  and 
therefore  never  could  have  been  intended.  The  words 
of  the  contract  are  not  in  themselves  absolute,  and 
construed,  as  they  ought  to  be,  with  reference  to  the 
plain  intention  of  the  parties,  they  cannot  justify  the 
fixing  on  the  husband's  property  the  charge  now  sought 
to  be  imposed  on  it,  by  which  the  fund  provided  for 
the  issue  of  the  marriage  will  be  materially  dimi- 
nished. It  is,  at  all  events,  clear,  that  the  Appellant 
is  not  entitled  to  receive,  out  of  het  late  liusbamTs 
estate,  that  which  she  has  lost  in  consequence  of 
her  second  marriage.  That  was  her  own  act.  Sb^ 
knew  the  regulations  of  the  Bombay  Fund,  and  most 
therefore  be  considered  voluntarily  to  have  surren- 
dered her  claim  to  the  annuity.  If  the  Appellant 
has  not  by  her  second  marriage  forfeited  all  right  to 
the  fund  and  (that  cause  of  forfeiture  being  her  own 
act)  all  claim  on  her  husband's  estate  to  make  good 
that  loss,  then  it  is  at  least  on  the  terms  of  the  instro- 


\ 


ON  APPEALS  AND  WRITS  OF  ERROR.  391 

ment  itself  that  no  liability  exists  while  any  part  of       ^^38. 
the  fund  is  available,  but  that  the   whole  payment      Taylor 
from  the  fund  must  have  ceased  before  the  husband's     „  '"' 

HoSSACK 

estate  can  be  called  on  to  make  good  the  deficiency,  and  others. 
And  even  then  the  failure  must  not  have  been  occa- 
sioned by  the  act  of  the  party.  Again,  the  Appellant 
is,  by  the  terms  of  the  contract,  entitled  only  to  be 
secured  to  the  extent  of  "  the  benefit  of  the  pension 
payable  from  the  said  fund."  Now,  from  these  words, 
it  is  clear  that  the  deed  was  only  intended  to  provide 
against  the  case  in  which  the  pension,  being  payable, 
was  not  duly  paid ;  but  here  the  pension  has,  by  the 
Appellant's  own  act,  ceased  to  be  payable.  It  is  clear, 
therefore,  that  the  case  which  has  now  arisen  does  not 
fidl  within  the  terms  of  the  contract ;  or  it  may  be 
contended,  upon  this  clause,  that  while  the  Appellant 
receives  any  annuity  whatever,  which  is  payable  from 
the  fund,  the  husband's  estate  is  not  liable,  and  that 
the  payment  must  altogether  cease  before  the  liability 
arises.  The  settlement  was  only  a  collateral  security, 
in  the  event  of  the  total  failure  of  the  pension ;  and 
that  event  not  having  occurred,  the  Appellant  is  not 
entitled  to  come  on  her  late  husband's  estate  for  any- 
thing. 

The  Lord  Chancellor : — ^The  questions  in  this  case  Aprils. 
4ure,  first,  whether,  as  the  widow  has  partly  lost  the 
benefit  of  the  Bombay  fund  in  consequence  of  the 
fiulure  of  that  fund,  she  is  entitled  to  have  the  amount 
of  that  loss  made  good  to  her  out  of  her  husband's 
estate ;  secondly,  whether,  as  her  second  marriage  has 
aospended  during  the  continuance  of  that  marriage 
her  claim  on  the  Bombay  fund,  she  is  entitled  to  come 
on  her  husband's  estate  to  have  the  loss  thus  occa- 
sioned made  up  to  her ;  and,  thirdly,  whether  she  is 
entitled  to  come  on  his  estate  to  supply  the  deficiency 
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^^^38.       arising  from  the  non-payment  of  her  supposed  claim 
Taylor      upon  the  Clive  fund.     The  contract  itself  provides  for 
HosTack      *^^®  payment  of  what  she  is  to  receive  from  her  hus- 
and others,    band's  cstate,  in  these  terms:    (His  Lordship  here 
read  the  provision  in  the  deed  of  settlement,)    The 
Regulations,  which  had  been  brought  to  the  knowledge 
of  all   parties,  showed  that   the   pension  from  the 
Bombay  fund  was  only  to  be  received  during  her 
widowhood;  that  was  distinctly  stated  in  the  most 
express  terms.     In  consequence  of  that,  it  is  now 
said  that  there  can  be  no  charge  on  the  husband's 
estate,  to  make  good  what  she  has  lost  by  her  second 
marriage.      Yet  the  contract  entered  into   between 
these  parties  was  not  merely  for  the  period  of  the 
widowhood,  but  for  life.     The  parties  were  well  awaie 
that  that  which  was  to  be  lost  was  the  pension  from 
the  Bombay  fund  by  the  termination  of  the  widowhood. 
The  husband  himself  especially  knew  this,  and  yet  eor 
tered  into  the  contract  expressly  for  her  life.     He  has 
contracted  in  a  way  to  meet  all  but  one  case,  which  has 
not  happened,  namely,  that  of  her  possessing  property 
or  income  to  a  larger  amount;  and  his  contract  is, 
subject  only  to  that  one  exception,  that  he  will  pay 
her  for  her  life  a  sum  equal  to  the  annuity  she  was  to 
be  entitled  to  receive  from  the  Bombay  fund.     This 
contract  itself  is  quite  clear  from  doubt.     The  act 
which  causes  the  loss  of  the  Bombay  fund  is  that  of 
tlie  wife  herself;  but  if  the  parties  have  so  contracted 
as  I  have  stated,  that  is  their  affair,  and  they  must 
take  the  consequences.    They  have  contracted,  that  if 
the  fund  fails  from  any  cause  whatever,  except  one 
(which  one  particular  cause  has  not  occurred),  the 
payment  shall  be  made.     So  that  the  inference  is, 
that  they  intended  to  provide  for  that  which  has 
happened.     It  is  true,  that  in  the  Court  below  there 
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was  a  difference  of  opinion  as  to  the  right  of  the       isss, 
widow  to  claim  the  benefit  under  the  settlement,  be-      xat^^ 
cause  of  the  act  which  occasioned  the  loss  being  her         v- 
own  act,  but  I  cannot  see  any  good  ground  for  the    andoihers. 
opinion  of  some  of  the  Judges  on  that  point;  and  for  the 
reasons  I  have  given,  I  think  that  all  causes  of  loss,  ex- 
cept the  one  particular  case  reserved  in  the  settlement, 
were  intended  to  be  guarded  against  by  this  contract. 
The  next  point  is,  how  far  the  husband's  estate  is 
to  be  held  liable  to  make  up  the  loss  which  has  arisen 
from  the  partial  failure  of  the  fund,  on  account  of  its 
not  being  found  adequate  to  the  payment  of  the  sum 
originally  calculated  as  payable  to  the  widow  on  her 
husband's  subscription  to  the  Bombay  fund.     The 
language  of  the  undertaking  is  not  so  clear  on  this 
part  of  the  case  as  it  might  be.     Still  on  looking  at 
the  whole  of  the  contract  stated,  I  am  satisfied  as  to 
the  conclusion  at  which  I  must  arrive.     The  language 
is,  ^^  and  failing  thereof,"  (that  is,  in  case  the  husband 
does  not  keep  up  his  payments  to  the  fund,)  *^  or  in 
case  the  said  pension  or  annuity,  from  whatever  cause, 
shall  not  be  available  to  his  promised  wife  in  the 
event  aforesaid,  saving  and  excepting  only  through 
her  right  to  and  possession  of  such  separate  funds, 
then  the  said  John  Taylor  binds  himself  to  make 
payment  to  the  said  Agnes  Forlong  of  a  clear  yearly 
jointure  or  annuity  equal  to   the  pension   that  has 
hitherto  been   paid   to  the   widow   of  a  subscriber 
holding  the  same  rank  in  the  army  as  shall  belong 
to  him  at  the  time  of  his  death."     Stopping  there,  it 
IB  clear  that  the  payment  is  to  be  made  on  the  failing 
of  it,  from  whatever  cause-     If  the  funds  so  failed  as 
to  produce  nothing,  then  the  argument  is  that  the 
liability  would  arise ;  but  it  is  said,  that  the  words 
mean  a  failure  to  the  full  extent  of  the  sum  intended 
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to  be  secured  y  and  cannot  be  construed  so  as  to  apply 
to  a  case  where  the  fund  becomes  unavailable  only  as 
to  part.  This  does  not  seem  to  me  to  be  a  reasonable 
construction.  Though  the  words  "not  available'' 
may  bear  the  construction  which  was  put  on  them  in 
the  Court  below,  and  though  these  words  are  not  pe^ 
haps  the  best  that  could  have  been  used  to  express 
the  meaning  of  the  parties,  yet  can  it  be  said  that  the 
fund  is  not  unavailable  for  that  purpose  which  the 
husband  undertook  to  supply  ?  What  is  that  purpose? 
It  is  the  payment  of  an  annuity  equal  to  that  of  an 
officer  holding  the  rank  which  Major  Taylor  might 
hold  at  the  time  of  his  death.  Then  look  to  his 
undertaking,  and  see  what  it  is ;  and  it  is  plain  that 
it  is  an  undertaking  to  supply  any  deficiency  in  the 
payment  of  such  annuity.  But  it  does  not  rest  there; 
for  when  we  come  to  the  other  clause,  which  is  to 
exonerate  him  in  certain  events,  we  see  by  the  extent 
to  which  he  is  to  be  exonerated  what  is  the  extent 
to  which  he  is  to  be  liable.  He  himself  declares  die 
extent  of  his  legal  liability  to  be  so  long  as  she 
receives  the  pension,  in  which  event  his  estate  is  to 
be  exonerated  from  this  obligation.  Has  she  recei?ed 
the  pension  ?  She  has  not.  Then  the  liability  must 
be  that  which  he,  having  provided  this  annuity,  in- 
tended that  she  should  have  the  benefit  of,  namely, 
the  amount  of  that  annuity  during  her  life ;  and  tUs 
benefit  must  be  secured  to  her,  from  whatever  cause 
the  payment  of  the  annuity  should  fail.  There  is  an 
expression  in  the  deed  of  settlement,  that  its  object  is 
to  secure  to  the  wife  the  benefit  of  an  annuity  ^'  pay* 
able  from  the  said  fund;"  and  on  this  it  has  been 
argued,  that  while  she  receives  whatever  annuity  is 
payable  from  the  fund,  his  estate  is  not  liable.  Such  a 
construction  would  be  very  extraordinary ;  for  though 
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the  fiind  is  liable  to  be  reduced  from  time  to  time  to        1838. 
a  very  low  amount,  the  husband's  estate  would,  so      Jj^ylok 
long  as  any  fraction  of  the  annuity  was  payable  from  v. 

it,  be  spared  from  liability.  That  would  defeat  the  and  others. 
whole  object  of  the  settlement.  There  is,  however, 
one  way  in  which  these  words  might  receive  a  reason- 
able construction.  The  husband,  at  the  time  of  the 
marriage,  was  a  Major.  He  expected  to  receive  the 
next  step  in  the  army.  He  provided,  therefore,  that 
his  liability  should  be,  to  pay  a  sum  equal  to  the 
pension  which  had  hitherto  been  paid  to  the  widows  of 
subscribers  to  the  fund,  whose  rank  in  the  army  was 
the  same  as  might  belong  to  him  at  the  time  of  his 
death.  That  provides  for  a  future  event,  and  the 
words  I  have  just  read  may  be  considered  as  inserted 
for  such  a  purpose.  The  objection  to  this  construction 
is,  that  the  words  would  be  unnecessary  for  such  a 
purpose,  because  it  would  be  provided  for  in  other 
parts  of  the  deed.  But  if  unnecessary,  that  at  least 
will  not  vitiate  the  construction.  Another  construc- 
tion has  been  put  on  these  words  that  would  lead  to 
the  same  conclusion,  namely,  that  the  parties  con- 
templated not  the  reduction  on  the  amount  of  the 
annuity  payable,  but  on  the  amount  of  the  annuity 
actually  paid.  It  was  intended  that  that  amount 
should  be  paid,  but  it  was  considered  that  the  fund 
was,  like  all  others,  liable  to  diminution.  It  is  pos- 
sible that  the  husband  intended  to  guard  against  such 
an  event,  and  therefore  made  a  settlement  that  would 
keep  it  up.  That  would  put  a  rational,  and  not  an 
unnatural  construction  on  the  clause.  This  event  has 
actually  taken  place ;  for  there  has  been,  not  a  dimi- 
nution of  the  annuity  payable,  not  a  reduction  from 
what  she  is  entitled  to  receive  ;  no  alteration  in  that 
respect,  for  that  was  the  subject  of  a  positive  contract; 
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1 838.       but  there  has  been  a  reduction  through  a  power  which 
^P^      necessity  has  imposed  on  the  directors  of  the  fund 
V,         the  duty  of  exercising,  if  such  power  did  not  exist  in 
andoYheH.    '^^^  regulations  of  the  fund,  which  declared,  that  if 
the  income  of  the  fund  would  not  bear  the  sums  pay- 
able out  of  it,  there  should  be  a  reduction  made  in  the 
payment  from  the  fund ;  tliat  there  should  be  a  cer- 
tain sum  only  paid  until  the  funds  should  afford  the 
means  of  a  complete  paymenf ;  and  that  if  any  surplns 
should  afterwards  exist,  the  arrears  should  be  made 
good  from  such  surplus.    That  fact  much  diminisheB 
the  importance  of  the  question  arising  on  these  words. 
The  event  so  contemplated  has  not  arisen ;  there  has 
not  been  a  diminution  in  the  money  payable,  but  in 
the  amount  paid,  and  what  is  here  undertaken  is  to 
make  good  what  shall  be  paid  or  payable.    Now  what 
is  payable  is  a  sum  of  365  /.  a  year ;  so  that  even  if 
the  construction  prevailed  which  is  not  the   natural 
construction,  the  only  event  against  which  the  settle- 
ment does  not  offer  a  security  has  not  happened, 
and  the  plaintiff's  estate  has  not  been  redeemed  from 
the  obligation    as  to   the  rest.     Therefore,   in  any 
way  of  construing  this  contract,  it  is  clear  that  the 
husband  intended  to  contract  that  in  all  the  events 
which  might  cause  a  diminution  of  the  fund,  except 
the  one  case  specified,  which  is  not  now  in  question, 
his  estate  should  make  good  the  annuity  of  365A 

There  is  one  other  ground  of  objection  which  yet 
remains  to  be  considered,  and  that  is  the  diminution 
arising  from  the  regulations  of  the  Lord  Clive  fund- 
I  do  not  find  any  allusion  to  it  in  any  of  the  ob8e^ 
vations  of  the  Judges  in  the  Court  below.  It  is  not 
contended  that  she  could  have  received  this  91 L; 
her  husband  left  a  property  of  more  than  3,000  il, 
and  therefore  she  could  not  receive  it ;  but  it  is  quite 
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clear  that  a  reduction  equal  to  what  she  might  re-  1838. 
ceive  from  the  Clive  fund,  was  properly  made  from  taylor 
the  Bombay  fund.  If  that  is  so,  this  is  a  failure  ,,  ^- 
which  has  caused  the  pension  to  that  extent  not  to  be  and  others. 
available  to  the  wife.  If  therefore  the  right  construc- 
tion of  the  contract  be,  that  the  husband  is  to  make 
good  the  failure  of  the  amount  of  the  annuity  from 
whatever  cause;  this  is  a  failure  from  a  cause  affect- 
ing the  annuity,  and  consequently  the  husband's 
estate  is  bound  to  make  it  good.  This  case  has  been 
attempted  to  be  met  on  the  ground  that  the  whole  of 
this  was  merely  meant  as  a  security  for  the  existence 
of  the  pension  itself.  If  it  was  merely  meant  that 
the  husband  should  covenant  for  the  security  of  the 
pension,  that  might  have  been  easily  done.  But  he 
provided  for  a  number  of  things  which  had  nothing  to 
do  with  the  security  of  the  pension,  for  he  covenanted 
against  several  circumstances  which  could  not  affect 
that  security.  He  covenanted  to  make  good  the 
annuity  in  all  events  but  one,  and  he  therefore  went 
much  further  than  would  have  been  necessary  had  he 
entered  into  a  mere  covenant  of  title  as  to  the  security 
of  the  pension.  I  am  of  opinion  that  he  covenanted  to 
make  good  any  deficiency  in  the  annuity  intended  to 
be  secured  to  his  wife.  To  that  effect  was  the  inter- 
locutor of  the  Lord  Ordinary,  and  I  move  your  Lord- 
ships to  restore  that  interlocutor. 

Sir  JV.  Follett  applied  for  costs. 

The  Lord  Chancellor ; — This  an  order  merely  vary- 
ing the  decree  of  the  Court  of  Session;  in  such  a  case 
costs  cannot  be  given. 

Interlocutor  of  the  Court  of  Session  varied  accord- 
ingly ;  and  "  the  cause  remitted  to  the  Court  of  Ses- 
sion, to  do  thereon  as  shall  be  just." 
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APPEAL 

FROM  THE  COURT  OF  CHANCERY- 

june28,29,so.  Chaules  Scarisbrick Appellant. 

1838:       Mary  Eccleston,  Edward  Clifton  ' 

j^i*'  2^'  ^^^  Elizabeth  his  Wife,   Thomas 

"^     '  Clifton  an    Infant,    and    the   Rt. 

Hon.  Edward  Lord  Skelmersdale 

and  the  Rev.  Streynsham  Master 

Will,        A  testator,  having  seven  children^bom  in  this  order,  TkomoMf 
Shifting  j\ nn,Marv,  Elizabeth,  Catherine,  William,  and  Charleg,  de- 

tiauut,  ^-g^j  ^Ij  j^^-g  ^^^  estates  to  trustees,  in  tnis^  as  to  his  S. 

estate,  to  settle  and  convey  it  to  Thomas  for  life,  andtohii 
first  and  other  sons  in  tail  male,  with  like  limitations  in  re- 
mainder to  William  and  Charles,  and  every  subsequently  bom 
son  of  testator  successively,  and  their  respective  first  and 
otlier  sons ;  remainder  to  the  first  and  other  sons  of  2'hamai 
successively  in  tail ;  with  like  remainders  to  the  first  and 
other  sons  of  William,  Charles,  and  every  subsequentlj 
bom  son  of  testator;  remainders  to  the  first  and  other 
daughters  of  Thomas,  fVilliam,  Charles,  &c.  respectively 
and  successively  in  tail;  remainder  to  Ann  for  life,  and  to 
her  first  and  other  sons  successively,  first  in  tail  male,  then 
in  tail  general;  remainder  to  her  daughters  in  tail;  with 
similar  remainders  to  Mary,  Elizabeth,  and  Catherine,  and 
every  subsequently  bom  (laughter  of  testator  in  the  order 
of  her  birth,  and  their  respective  sons  and  daughters  in 
succession;  the  settlement  to  provide  that  Thomas  and 
every  person  becoming  entitled  to  said  estate  should  take 
the  name  and  arms  of  S.  only,  with  cesser  of  the  uses  to 
such  person  on  refusing  or  discontinuing  to  use  them :  And 
as  to  testator's  W.  estate,  to  settle  and  convey  it  to  hii 
sons  and  daughters  bom  and  to  be  bom,  and  their  issaCt  in 
the  same  manner,  except  that  William  was  to  take  finti 
and  Thomas  last,  of  the  sons,  and  Thomases  second  and  other 
sons  before  his  first;  and  also  that  Mary  was  to  take  fint 
of  the  daughters,  and  Ann  last ;  the  settlement  to  provide 
that  if  William  or  Charles,  or  any  subsequently  bom  bod  of 
testator,  or  his  daughters.  Alary,  JSlizabeth,  and  Catherim, 
or  any  subsequently  born  daugnter,  or  any  issue  of  his  sail 
sons  or  daughters,  should  become  entitled  to  S.  estate,  and 
any  younger  son  or  daughter  of  testator,  or  any  issue  of  such 
younger  son  or  daughter,  should  be  then  living,  the  uses  in  the 
\V.  estate  to  the  child,  who  or  whose  issue  should  so  be* 
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come  entitled,  should  cease ;  but  if  that  estate  should  have        1838. 
shifted  to  Charles^  or  any  of  testator's  subsequently  born      * — k, — ' 
sons,  or  to  Elizabeth  or  Catherine^  or  any  of  his  subse-    Scarisbrick 
quently  bom  daughters,  or   any  issue  of  the  respective  ^' 

bodies  of  his  said  sons  or  daughters,  and  there  should  be  and  others' 
failure  of  issue  of  all  his  sons  or  daughters,  younger  than 
the  son  or  daughter,  from  whom  or  from  whose  issue  the 
same  should  have  shifted,  then  the  said  W.  estate  should 
remain  to  the  uses  to  which  it  would  have  gone  if  there 
were  no  proviso  for  shifting:  and  that  every  person  be- 
coming entitled  to  W.  estate,  except  Thomas  and  his  issue, 
should  take  the  name  and  arms  of  D.  only ;  with  cesser  of 
the  uses  in  said  estate  to  such  person  on  refusing  or  discon- 
tinuing to  use  them ;  and  the  same  to  go  to  the  person  next 
beneficially  entitled :  And  as  to  E.  estate  to  settle  and  con- 
vey it  to  testator's  sons  and  daughters  and  their  issue  in 
the  same  manner  as  the  S.  estate,  except  that  Charles  was 
to  take  first,  then  every  subsequently  born  son ;  Thomas, 
the  eldest,  next,  and  tnen  William,  and  their  respective 

.  issue  in  the  same  order ;  and  that  Elizabeth  was  to  take 
first  of  the  daughters,  then  Catherine,  any  subsequently  bom 
daughter  next,  then  Ann,  then  Mary,  and  their  issue 
respectively  in  the  same  order ;  the  settlement  to  provide, 
that  if  Charles  or  any  subsequently  born  son,  or  Elizabeth 
and  Catherine  or  subsequently  born  daughters,  or  any  issue 
male  of  said  sons  or  daughters,  should  become  entitled  to 
the  W.  estate,  and  any  younger  son  or  daughter,  &c.  (as  in 
the  W.  shifting  clause),  but  if  the  said  estate  should  have 
shifted  to  any  of  the  other  sons  or  daughters  of  testator,  &c. 
(as  in  the  W .  reverter  clause). 

The  settlement  was  to  contain  powers  to  tenants  for  life  of 
S.  estate  to  jointure  and  charge  portions,  and  like  powers 
to  like  tenants  of  the  W.  estate,  (except  7Aoma«),ana  of  the 
E.  estate,  (except  Thomas  and  William) ;  and  limitations 
for  preserving  contingent  remainders.  See.  The  testator 
died  without  having  any  other  child,  and  William  died  in 
his  lifetime  without  issue.  Thomas  died  after  testator's 
death  without  issue,  after  having  taken  the  name  and 
arms  of  S.  and  entered  into  possession  of  that  estate* 
Charles  took  the  name  and  arms  of  D.,  and  entered  into 
possession  of  the  W.  estate,  and  on  the  death  of  Thomas 
relinquished  said  name  and  arms,  and  took  those  of  S. 
only,  and  entered  into  possession  of  S.  estate.  Ann  mar- 
ried in  testator's  lifetime,  and  has  issue  a  son.  Elizabeth 
married,  and  has  issue  a  son  and  other  children.  Charles, 
Mary,  and  Catherine  are  living  and  unmarried. 

Held  that  the  words  ^'  younger  sou  or  daughter"  in  the  said 
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^J838.  shifting  clauses  should  be  construed  distributively,  vita 

^  son  younger  than  a  son,  or  a  daughter  younger  than  a 

bcARisBRicK       daughter;  that  the  estates  W.  and  E.  were  intended  to 

EccLESTON        shift  from  sons  to  sons,  and  from  daughters  to  daughters, 

Olid  others.        not  from  sons  to  daughters,  accordine  to  seniority ;  and  that 

.Charles,  the  third  sou  and  youngest  cnild,  was,  in  the  events 
that  happened^  entitled  to  the  three  estates  for  his  life. 

Thomas  ECCLESTON,  formerly  of  Scaru- 
bricky  in  the  county  of  Lancaster,  esq.  deceased, 
having  at  the  time  of  making  his  will,  hereinafter 
stated,  three  sons  and  four  daughters,  namely,  Thoma^ 
Ann,  Mary  (the  first-named  Respondent),  Elizabetk 
(the  Respondent  Mrs.  Clifton),  Catherine^  William^ 
and  the  Appellant,  then  called  Charles  EcclesUm, 
all  bom  in  the  order  in  which  they  are  here  named, 
duly  made  his  will  dated  the  14th  of  October  1806; 
and  thereby,  after  reciting  that  he  was  seised  of  or 
entitled  to  several  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  in  the  said  county,  for  an 
estate  of  inheritance  in  fee-simple  in  possession, 
subject  to  certain  incumbrances  affecting  the  sane; 
and  that  under  the  will  of  his  late  uncle,  WilUm 
Dicconson,  esq.  he  was  entitled  to  the  manor  of 
fFrightington,  and  to  several  messuages,  lands,  &c.  in 
IVrightington,  and  in  Parbold,  in  the  same  county,  for 
an  estate  of  inheritance  in  fee-simple  in  remainder 
expectant  on  the  decease  of  Edward  Dicconson,  esq. 
(brother  of  the  said  JVilliam),  and  failure  of  issue 
male  of  his  body,  he  devised  all  the  manors,  ine»- 
Dcviscofaii  suagcs,  lands,  &c.  of  or  to  which  he  was  so  seised  or 
esmwin'"''^  entitled,  unto  and  to  the  use  of  Edward  WilbraJum 
trust.  Booth  (now  Lord  Skelmersdale),  and  the  Rev.  Strey^ 

sham  Master  (the  last-named  Respondents),  their  heiis 
and  assigns,  upon  trusts  therein  expressed  concerning 
the  same ;  (that  is  to  say),  As  to  his  manor  of  Scarit 
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brick,  and  all  his  messuages,  lands,  &c.  in  Scaris-       '838. 
brickf    which  belonged   to  Robert   Scarishrick,   esq.  scarisbrick 
his  grandfather,  or  which  he  (the  testator)  had  pur-  '^• 

chased,  and  called  his  Scarisbrick  estate ;  and  also  and  others. 
all  his  estate  in  Burscough  in  the  said  county,  called 
the  Muscar  estate,  purchased  by  him ;  And  as  to  his 
manors  of  Halsall  and  Down-Holland^  and  his  mes- 
suages, lands,  &c.  in  Halsall  and  Down-Holland^ 
which  he  had  purchased  of  Colonel  Mordaunt,  and 
called  his  Halsall  estate ;  And  as  to  the  said  manor, 
messuages,  lands,  &c.  late  of  the  said  William Dicconson^ 
and  towhichhe  (the  testator)  was  so  entitled  in  remainder 
as  aforesaid,  and  wliich  he  called  his  JVrightington  and 
Parbold  estates;  Upon  trust  that  they  the  said  trustees 
and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  by  such  assurances  in  the  law,  and 
in  such  manner  as  they  or  he  should  think  fit,  convey 
and  assure  the  said  manors  and  other  hereditaments 
so  and  in  such  manner  as  that  the  same  (as  far  as  the 
rules  of  law  and  equity,  and  the  circumstances  of  the 
case  would  admits  and  as  would  be  consistent  with 
the  general  purport  and  meaning  of  his  will)  might 
go,  remain,  and  be  To  the  uses,  and  upon  and  for  the 
trusts,  intents  and  purposes  therein  expressed  con- 
ceming  the  same ;  (that  is  to  say). 

As  to  his  Scarisbrick  and  Halsall  estates;  To  the  use  Limitations  of 

1  •    ^       ^   .%     .  -t  •        •/»  11  •  -i^i      •  the  Scarisbrick 

and  intent  that  his  wife  and  her  assigns  might,  durmg  estate, 

her  life,  receive  out  of  them  an  annual  sum  of  600  /., 

the  same  to  be  in  bar  of  dower;  and  subject  thereto,  that  (subject  to  a 

they,  the  said  estates,  should,  by  the  said  intended  set-  Ttcniit)^ 

tlement,  be  settled  to  the  use  of  the  said  JB.  fV.  Bootle 

and  S.  Master,  their  executors,  administrators  and 

assigns,  for  the  term  of  1000  years,  upon  the  trusts 

therein  expressed ;   and  after  the  expiration  of  that  ist.  To  tes- 

term.  To  the  use  of  testator's  eldest  son,    Thomas  i^^^^'s  sons 

_^  ,  ,  and  their 

Ecdeston,  and  his  assigns  for  his  life ;  and  after  his  iuue. 
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1838.       decease,  To  the  use  of  his  first  and  other  sons  succes- 

ScARisBRicK  ^^^^^y  ^^  t^il  male;  and  for  default  of  such  issue,  To 
V-  the  use  of  testator's  second  son,  William  Eccleston^  and 

£cCL£STON  

and  others,  his  assigus  for  his  life ;  and  after  his  decease,  To  the 
use  of  his  first  and  other  sons  successively  in  tail 
male ;  and  for  default  of  such  issue,  To  the  use  of 
testator's  third  son,  Charles  Ecclestonj  and  every  other 
subsequently  born  son  of  testator's  body,  successively 
in  the  order  of  his  birth,  during  his  life ;  and  after 
his  respective  decease.  To  the  use  of  his  respective 
first  and  other  sons  successively  in  tail  male ;  and  finr 
default  of  such  issue,  and  after  the  respective  decease 
of  each  of  testator's  said  sons.  To  the  use  of  testator's 
first  and  other  sons  successively  in  tail,  but  so  that 
the  respective  son  or  sous  of  the  eldest  of  testators 
said  sons,  and  such  their  respective  issue  as  aforesaid, 
should  take  before  the  respective  son  or  sons  of  the 
younger  of  testator's  said  sons  and  their  respective  issue; 
and  for  default  of  such  issue,  and  after  the  respective 
decease  of  each  of  testator's  said  sons.  To  the  use  of 
his  (each  son's)  first  and  other  daughters  successively 
in  tail,  but  so  that  the  respective  daughter  or  daughten 
of  the  eldest  of  testator's  said  sons,  and  such  their 
respective  issue  as  aforesaid,  should  take  before  the 
respective  daughter  or  daughters  of  the  younger  of 
testator's  said  sons,  and  their  respective  issue  as  afore- 
said ;  And  for  default  of  such  issue,  to  the  use  of  other 
trustees,  to  be  named  by  the  above-named  trustees^ 
2diy.Totc9  durinff  the  life  of  testator's  eldest  dauo^hter.  Ant^ 
ters  and  their  JLccleston^  in  trust,  to  apply  the  rents  ot  these  estates 
"*"*•  to  her  separate  use  during  her  life,   and   after  her 

decease,  to  the  use  of  her  first  and  other  sons  success 
sively  in  tail  male ;  and  for  default  of  such  issue,  to 
the  use  of  her  first  and  other  sous  successively  in 
tail ;  and  for  default  of  such  issue,  to  the  use  of  her 
daughters,  as  tenants  in  common  in  tail,  with  croes 


V 
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remainders   between  them  in   tail ;    and  if  all   her        1 838, 
daughters,  except  one,  should  die  without  issue,  or    «  *    ^^    ' 
there  should  be  but  one  such  daughter,  to  the  use  of         v. 
such  one  or  only  daughter  in  tail ;  And  for  default  of    aud'iSiwi 
such  issue,  with  like  remainders  to  each  of  the  testa- 
tor^s  other  daughters  successively  in   the  order  of 
their  birth,  and  to  their  respective  issue ;  with  divers     sdij.  To 
remainders  over  in  strict  settlement,  for  the  benefit  of  " "IStT'to 
strangers ;  with  ultimate  remainder  to  the  use  of  tes-  f«*.t»'or'8  right 

,       .    ,      ,     .  heirs. 

tator  s  right  heirs. 

And  the  testator  directed  that  in  the  said  settle- 
ment should  be  contained  a  proviso  that  his  son 
Thomas^  and  every  person  who,  by  virtue  of  the  limi- 
tations to  be  contained  therein  or  otherwise,  should 
become  entitled  to  the  possession  or  to  the  rents  of 
the  Scarisbrick  and  Halsall  estates,  and  every  person 
who  should  marry  a  female  so  becoming  entitled  as 
aforesaid,  should,  within  one  year  after  so  respectively 
becoming  entitled  or  marrying,  take  and  use  the 
surname  and  arras  of  Scarisbrick  only,  in  addition  Name  and 
to  his  or  her  Christian  name ;  and  that  in  the  said  ^V^^^*^^"^ 
proviso  it  should  be  declared  that,  in  case  any  such 
person  should  within  the  said  space  of  one  year  neg- 
lect or  discontinue  to  take  and  use  such  surname  and 
arms,  then  the  uses  and  trusts  to  be  limited  in  the 
said  settlement  in  said  estates,  to  him  or  her  so  neg- 
lecting or  discontinuing,  or  to  her  whose  husband 
should  so  neglect  or  discontinue,  should  absolutely 
cease,  and  the  same  estates  should  in  every  such  case 
immediately  thereafter  go  to  the  person  next  benefi- 
cially entitled  in  remainder,  in  the  same  manner  as 
if  the  person  whose  estate  should  so  cease,  being 
tenant  for  life,  was  dead,  or  being  tenant  in  tail,  was 
dead  without  issue  inheritable  under  such  entail. 

And  the  testator  directed  that  the  settlement  so  to 
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1838.       be  made  as  aforesaid,  should  contain  a  declaration  of 

ScARisBBicK  *he  trusts  of  the  said  term  of  1000  years,  viz.  Ist.  for 

^'         better  securing  by  the  usual  ways  and  means  the 

ECCLESTON  ,  O         J  J 

and  others,    said  annual  sum  of  600  I.  to  the  testator's  widow : 
Declaration  of  2dly,  for  Securing  payment  of  such  of  his  funeral 

trusts  ot  term.  .,  ii.  i.  i 

expenses,  debts,  and  legacies,  as  his  personal  estate 
and  the  other  funds  provided  for  that  purpose  would 
not  satisfy :  3dly,  for  securing  to  every  son  of  the  tes- 
tator thereafter  to  be  bom,  and  to  each  of  testatoi^i 
daughters  then  living,  and  thereafter  to  be  born, 
during  his  or  her  life,  the  annual  sum  of  100 /•  in 
addition  to  the  portion  thereinafter  provided  for  him 
or  her  respectively  :  4thly,  for  securing,  for  the  main- 
tenance and  education  of  each  of  the  testator's  sons, 
William  and  Charles^  and  of  every  son  thereafter  to 
be  bom  to  the  testator,  until  the  age  of  21,  such 
annual  sum  of  money  as  the  said  trustees  should 
think  proper,  not  exceeding  200  /.,  in  addition  to  the 
said  annuities ;  and  for  the  maintenance  and  education 
of  each  of  testator's  daughters  then  living,  and  there- 
after to  be  bom,  until  the  age  of  21  or  'marriage,  such 
sum  of  money  as  the  trustees  should  think  proper, 
not  exceeding  100  /.,  in  addition  to  the  said  annuities: 
5thly,  for  raising,  during  the  space  of  twenty  yean 
from  the  day  of  the  testator's  decease,  out  of  the 
yearly  rents  of  the  said  estates,  an  annual  sum  of 
1,000/.,  and  to  accumulate  the  same,  and  apply  the 
same  and  the  accumulation  thereof  towards  the  pay- 
ment of  testator's  funeral  expenses,  debts  and  lega* 
cies :  6thly,  as  an  auxiliary  security  for  the  payment 
of  the  suras  of  5,000/.,  thereinafter  directed  to  be 
raised  for  testator's  daughters,  and  his  fourth  and 
other  subsequently  bom  sons :  7thly,  for  securing  an 
additional  cinnuity  to  testator's  wife  in  either  of  two 
events,  which  did  not  happen :  and  8thly ,  for  securing 
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additional  provisions  for  subsequently  bom  sons  and        I838, 
for  daughters  of  testator,  in  an  event  which  did  not  scarisbrick 
liappen.  _    ^• 

■  *  ECCLESTON 

and  others. 

And  as  to  the  estate  in  Burscough  aforesaid,  and  Limitations  of 
the  said  JVrightington  and  Parhold  estates,  the  tes-  Zl^^,^^^"^ 
tator  directed  that  the  said  E.  JV.  Booth  and  S.  Mas- 
ter^ and  the  survivor  of  them,  &c.  should   convey 
and  assure  the  same  to  the  use  of  them,  E.  IV.  Bootle  (s^^ject  to  a 

term,) 

and  S.  Master^  their  executors,  &c.  for  the  term  of 
2000  years,  upon  the  trusts  therein  expressed ;  And 
after  the  expiration  of  that    term.    To   the  use   of    ist.  To  testa- 
testator's  second  son   William^   and   his   assigns  for  ^?'''*  ?°"*  *"*^ 

^  their  issue. 

life ;  and  after  his  decease.  To  the  use  of  tVUUam's 
first  and  other  sons  successively  in  tail-male ;  and  for 
default  of  such  issue.  To  the  use  of  testator's  third 
8on  Charles^  and  every  other  subsequently  born  son 
of  testator's  body  successively  in  order  of  his  birth, 
during  his  life ;  and  after  his  respective  decease.  To 
the  use  of  his  respective  first  and  other  sons  succes- 
sively in  tail-m'ale  ;  and  for  default  of  such  issue.  To 
the  use  of  testator's  eldest  son  Thomas^  and  his  assigns 
for  life ;  and  after  his  decease,  To  the  use  of  Thomas  s 
second  and  other  sons  successively  in  tail-male ;  and 
for  default  of  such  issue,  To  the  use  of  Thomas's  first 
or  only  son  in  tail ;  and  after  the  decease  of  each  of 
testator's  said  sons,  taking  in  such  order  as  last  before 
mentioned.  To  the  use  of  his  first  and  other  sons  suc- 
cessively in  tail,  but  so  that  the  respective  son  or  sons 
ef  the  eldest  of  such  sons,  and  such  their  respective 
issue  as  aforesaid,  should  always  take  before  the  re- 
spective son  or  sons  of  the  younger  of  such  sons  and 
their  respective  issue  as  aforesaid ;  and  for  default  of 
such  issue,  and  after  the  respective  decease  of  each  of 
testator's  said  sons  taking  in  such  order  as  aforesaid. 
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1838.      To  the  use  of  his  first  and  other  daughters  succes- 
ScARisBRicK   sively  in  tail,  but  so  that  the  respective  daughter  or 
^'  daughters  of  each  of  testator's  sons,  first  taking  in 

andoihen.    such  order  as  aforesaid,  and   such   their  respective 
issue  as  aforesaid,  should  always  take  before  the  re* 
spective  daughter  or  daughters  of  the  son  or  sons,  to 
take  next  in  such  order  as  aforesaid,  and  their  respec- 
tive issue  as  aforesaid  ;  And  for  default  of  such  issue, 
2dly.  To  tes-  To  the  usc  of  trustecs  during  the  respective  lives  of 
ure  and*h^>   *^***^^'s  ^^^^   sccondj  third,  and  fourth   daughta^ 
issue.  and  every  other  subsequently  bom  daughter  of  his 

body ;  in  trust  to  apply  the  rents  and  profits  of  the 
last-mentioned  estates  to  the  separate  use  of  the  said 
daughters,  and  every  other  subsequently  bom  daugh- 
ter of  his  body,  successively  in  order  of  her  birth, 
during  her  life,  but  so  that  after  the  respective 
decease  of  each  such  daughter,  taking  in  such  order 
as  aforesaid,  the  last-mentioned  estates  should  remain 
to  the  usc  of  her  respective  sons  and  daughters  in 
such  order  and  for  such  estates  as  before  expressed 
in  their  regard  with  respect  to  the  Scafisbrick  and 
Halsall  estates ;  And  for  default  of  such  issue,  To  the 
use  of  the  last-mentioned  trustees  and  their  heirs, 
during  the  life  of  testator's  eldest  daughter  ^Ttn,  in 
tnist  to  apply  the  rents  and  profits  of  the  last-men- 
tioned estates  to  the  separate  use  of  the  said  ilm 
during  her  life  ;  And  after  her  decease,  To  the  use  of 
her  sous  and  daughters  in  such  order  and  for  sudi 
estates  as  before  expressed  in  their  regard  with  respect 
to  the  Scarisbrkk  and  Halsall  estates ;  And  for  de- 
adly. To  fault  of  such  issue,  &c. ;  with  several  other  remainders 
*'"thiy"To  ^ver,  in  strict  settlement,  for  the  benefit  of  strangers; 
testator's         with  the  ultimate  remainder  to  the  use  of  testators 

right  heirs.  •    i  .  i     • 

right  heirs. 
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**  And  in  the  said  settlement  shall  be  contained  a       i  sss. 
proviso,  that  if  by  virtue  of  the  limitations  contained    «      ^ 

*  ...  SCARrSBRICK 

therein,  the  said  fVilliam  Eccleston  and  Charles  JEccleS'  v, 

toHj  or  any  of  my  subsequently  born  sons,  or  my  and  otherT. 
said  daughters,  Mary  Ecclestorij  Elizabeth  Eccleston^ 
and  Catherine  Eccleston^  or  any  of  my  subsequently  Wrightingtm 
bom  daughters,  or  any  issue  of  the  respective  bodies  **ufting clause. 
of  my  said  sons  or  daughters  shall  become  actually 
entitled  to  the  possession  or  to  the  receipt  of  the  rents, 
issues  and  profits  of  my  said  Scarisbrick  and  Halsall 
estates,  and  any  younger  son  or  daughter  of  my  body, 
or  JUiy  issue  of  such  younger  son  or  daughter,  shall 
be  then  living ;  then  and  in  that  case,  and  so  often 
as  the  same  shall  happen,  as  well  the  uses  to  be 
limited  in  the  said  settlement  in  my  said  estate  pur- 
chased (viz.  Burscough),  and  my  said  Wrightington  and 
Parhold  estates,  as  the  annual  sum  of  500  /.,  herein- 
after directed  to  be  made  payable  to  the  child  who 
or  whose  issue  shall  so  become  entitled  as  aforesaid, 
and  to  his  or  her  issue,  shall  absolutely  cease  ;  but  in 
the  said  proviso  for  shifting,  it  shall  be  declared  that 
if  by  virtue  thereof  my  said  estate  purchased  (Burs-  ^«^«rte''- 
COugK)j  and  my  said  Wrightington  and  Parbold  estates, 
shall  have  shifted  to  the  said  Charles  Eccleston^  or 
any  of  my  subsequently  born  sons,  or  to  the  said 
JSUzabeth  Eccleston  or  Catherine  Eccleston^  or  any  of 
my  subsequently  born  daughters,  or  any  issue  of  the 
respective  bodies  of  my  said  sons  or  daughters,  and 
there  shall  afterwards  be  a  failure  of  issue  of  all  my 
sons  or  daughters,  who  shall  be  younger  than  the  son 
or  daughter  from  whom  or  from  whose  issue  the  same 
shall  have  so  shifted  as  aforesaid  ;  then,  and  in  that 
case  my  said  estate  purchased  (Burscough),  and  my 
said  Wrightington  and  Parbold,  estates,  shall  return, 
be  and  remain  to  the  uses,  and  be  held  in  the  manner 

VOL.  V.  F  F 


408 


CASES  IN  THE  HOUSE  OF  LORDS 


v. 

ECCLESTON 

and  others. 

Name  and 
arnw  -of  Die- 
couMon, 


1838.       in  which  the  same  would  have  gone  and  been  held  if 
ScARisBRicK  ^^^  proviso  for  shifting  the  same  were  not  inserted." 

And  the  testator  directed  that  in  the  said  settle- 
ment should  be  contained  a  proviso,  that  his  son 
William,  and  every  person  who  by  virtue  of  the  limi- 
tations to  be  therein  contained,  or  of  that  proviso  or 
of  the  proviso  last-mentioned,  should  become  entitled 
to  the  possession  or  to  the  rents  of  his  said  Burscoughj 
WrighHngton,  and  Parbold  estates,  and  every  person 
who  should  marry  a  female  so  becoming  entitled 
(save  and  except  testator's  eldest  son  Thomas  and  his 
issue),  should,  within  one  year  after  becoming  so  re- 
spectively, entitled  or  marrying,  take  and  use  the 
surname  and  arms  of  Dicconson  only,  in  addition  to 
his  or  her  christian  name ;  and  that  in  the  said  pro- 
viso it  should  be  declared,  that  in  case  any  such  per- 
son should  neglect  or  discontinue  to  take  or  use  such 
surname  and  arms,  then,  after  the  expiration  of  the 
said  year,  as  well  the  uses  and  trusts  to  be  limited  in  the 
said  settlement  in  the  Burscough,  Wrightington,  and 
Parbold  estates,  as  the  annual  sum  of  500  /.,  thereinafter 
directed  to  be  made  payable  to  him  or  her  so  neglect- 
ing or  discontinuing,  or  to  her  whose  husband  should 
80  neglect  or  discontinue,  should  absolutely  cease. 
Declaration  of  And  he  directed  that  the  settlement  so  to  be  made 
tm!*of  2^  ^^  aforesaid  should  contain  a  declaration  of  the  trusts 
yeara.  of  the  term  of  2,000  years,  viz.  for  securing  payment 

of  such  of  testator's  funeral  expenses,  debts,  and  lega- 
cies, as  his  personal  estate  and  the  other  funds  by  his 
will  provided  for  that  purpose  would  not  be  sufficient 
to  satisfy ;  and  as  an  auxiliary  security  for  payment 
of  the  sums  of  6,000  /.,  directed  to  be  raised  for  his 
daughters,  and  fourth  and  other  subsequently  bom 
sons,  out  of  the  estates  thereinafter  directed  to  be 
sold,  and   if   no  part   of  the  Eccleston  and  Sutton 
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estates  thereinafter  devised  (as  hereinafter  stated),  1838. 
should  remain  after  answering  the  trusts  and  pur-  Scarisbbick 
poses  declared  concernins:  the  same,  or  if  the  part  «  ^• 
which  should  remain  should  be  under  the  value  of  and  othere, 
10,000  /.,  then  for  raising  the  sum  of  10,000  /.,  or  such 
sum  as  should  make  the  value  of  the  remaining  estate 
equal  to  that  sum,  and  paying  the  same  to  testator's 
son  Charles,  his  executors,  administrators,  and  as- 
signs; but  in  case  Charles  should  die  under  21, 
inthout  issue,  then  to  such  subsequently  bom  son  of 
testator  as  should  first  attain  21,  or  die  under  that 
Big^  leaving  issue,  his  executors,  &c.  ;  and  for  paying 
to  any  child  of  testator,  or  the  issue  of  quch  child 
who,  under  the  limitations  of  the  said  settlement, 
should  be  entitled  to  the  possession  or  to  the  rents  of 
the  Wrightington  and  Parhold  estates,  and  who,  hav- 
ing attained  his  or  her  age  of  21,  should  be  under 
26,  an  annual  sum  of  500  /.  until  he  or  she  should 
attain  his  or  her  age  of  25,  and  for  receiving  the  sur- 
plus of  the  rent  of  the  hereditaments  comprised  in 
the  said  term,  after  answering  the  trusts  and  purposes 
aforesaid,  as  well  during  the  minority  of  any  person 
so  entitled  as  aforesaid,  as  during  such  time  as  any 
child  of  testator  so  entitled  as  aforesaid,  should  be 
:inder  the  age  of  25,  and  to  accumulate  the  same  in 
manner  before  mentioned,  and  at  the  end  of  every 
such  period  of  accumulation  to  apply  the  fund  so 
accumulated  in  payment  of  testator's  funeral  expenses, 
debts,  and  legacies. 

And  as  to  all  testator's  said  manor  of  Eccleston,  and  Limitations  of 
all  his  messuages  and  hereditaments  in  Eccleston  and  eiunf  ^^'^^ 
Sutton  Widness,  which  he  called  his  Eccleston  estate, 
and  also  as  to  all  other  the  hereditaments  before  devised 
by  him,  the  trusts  of  which  were  not  before  declared, 

F  F  2 
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1 838.  he  directed  that  the  said  E.  JV.  Booth  and  S.  MasUr, 
ScARisBRicK  ^°^  *^^  survivor  of  them,  &c.  should  by  sale  or  mort- 
V.  gage  of  the  same  or  of  a  competent  part  thereof,  and 
and  others,  out  of  Fcuts  thereof,  in  the  meantime,  raise  such  sum 
After  securing  of  money  as  they  should  think  expedient  for  the  pay- 
and  pitnos^'ns  ™dt  of  tcstator's  fuueral  expenses,  debts,  and  legacies, 
for  after  bom  ^nd  in  the  ucxt  placc  should  raise  the  sum  of  5,000/. 

children.  •  o 

a  piece  for  the  fourth  and  every  subsequently  bom  son 
of  testator,  and  the  like  sum  of  5,000/.  for  each  of 
testator's  daughters,  to  be  interests  vested  in  respect 
to  a  son  or  sons  at  the  age  of  21 ,  and  in  respect  to 
a  daughter  or  daughters  at  21  or  marriage,  but  with- 
out benefit  of  survivorship,  and  not  to  be  attended 
with  interest  till  the  same  respectively  should  be 
^h**!!?"^  vested;  and  the  testator  declared  that  in  case  the 
ceed  15,000/.  wholc  of  his  Said  Eccleston  estate  should  not  be  sold 
absd^Jtew!  or  mortgaged  for  tlie  purposes  aforesaid,  and  the  resi- 
due thereof,  after  said  trusts  and  purposes  should 
have  been  answered,  should  not  exceed  the  value 
of  15,000/.,  or  in  case  the  whole  should  have  been 
sold  or  mortgaged  for  the  purposes  aforesaid,  thai 
if  the  residue  of  the  monies  to  arise  from  such  sale 
and  the  equity  of  redemption  of  the  estates  so  mort- 
gaged should  not  exceed  the  sum  of  15,000  /.,  the  said 
trustees  should  stand  seised  and  possessed  of  the  resi- 
due of  such  estate  or  of  such  monies  respectively,  as 
the  case  might  be,  in  trust  for  testator's  son  Charki, 
or  such  subsequently  born  son  of  testator  as  should 
first  attain  21,  or  die  under  that  age  leaving  issue, 
In  case  testa-  his  lieirs,  cxecutors,  &c.  respectively  for  ever ;  and 

tor  left  only        .  .  i        i  i    i  i       ^ 

two  sons,  for   that  in  case  testator  should  leave  only  two  sons,  ui 
the  eldest.       ^.p^g^.  f^^   ^.j^^   eldest   of  such   sons,   his  heirs,   exe- 
cutors, &c.  respectively  ;  But  in  case  such  residue  of 
the  Eccleston  estate  or  of  such  monies  respectively 
should  exceed  15,000/.,  then  testator  directed  that 


ue 
stame 


ON  APPEALS  AND  WRITS  OF  ERROR.  411 

8uch  parts  of  such  residue  as  should  consist  of  money        i838. 
should  be  laid  out  by  the  said  trustees  in  the  pur-   -. '     """^ 

J  ^  SCARISARICK 

chase  of  freehold   or   copyhold   lands,  and  that  as  v, 

well  the  lands  to  be  so  purchased  as  such  part  of  the  aiid^othew! 
JEcdeston  estate  as  should  not  have  been  sold,  and  the  if  resid 
equity  of  redemption  of  such  part  thereof  as  should  ^5^^*/^ 
have  been  mortgaged,  should  thenceforth  go  and  to  be  settled. 
remain,  To  the  use  of  testator's  third  son  Charles^  and  ^^^  .j,^  ^^  ^^ 
every  other  subsequently  bom  son  of  testator  sue-  testator's  sons 
cessively,  in  the  order  of  his  birth,  during  his  life, 
and  after  his  respective  decease.  To  the  use  of  his 
respective  first  and  other  sons  successively,  in  tail 
male ;  and  for  default  of  such  issue,  To  the  use  of  tes- 
tator's  eldest  son  Thomas  for  life,  and  after  his  decease. 
To  the  use  of  Thomas's  first  and  other  sons  succes- 
sively, in  tail  male ;  and  for  default  of  such  issue.  To 
the  use  of  testator's  second  son  William  for  life ;  and 
after  his  decease.  To  the  use  of  William's  first  and 
other  sons  successively,  in  tail  male  ;  and  for  default 
of  such  issue,  and  after  the  decease  of  each  of  testator's 
said  sons,  taking  in  such  order  as  last  before  men- 
tioned, To  the  use  of  his  first  and  other  sons  succes- 
sively in  tail,  but  so  that  the  respective  son  or  sons  of 
the  eldest  of  such  sons  and  such  their  respective  issue 
as  aforesaid  should  always  take  before  the  respective 
son  or  sons  of  the  younger  of  such  sons  and  their 
respective  issue  as  aforesaid  ;  and  for  default  of  such 
issue,  and  after  the  respective  decease  of  testator's  said 
sons,  taking  in  such  order  as  aforesaid.  To  the  use  of 
iiis  first  and  other  daughters  successively  in  tail,  but 
so  that  the  respective  daughter  or  daughters  of  each 
of  testator's  said  sons,  first  taking  in  such  order  as 
aforesaid,  and  such  their  respective  issue  as  aforesaid, 
should  always  take  before  the  respective  daughter  or 
daughters  of  the  son  or  sons  to  take  next  in  such 
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1838.       order  as  aforesaid,  and  their  respective  issue  as  afore- 
c  ^    "^    '      said  :  and  for  default  of  such  issue.  To  the  use  of  tms- 

SCARISBRICK  ,  ,  ' 

V.  tees  during  the  respective  lives  of  testator's  third  and 

and  others!    fourth  daughters  Elizabeth  and  Catherine^  and  eveiy 

adiy.Touseof  Other  subsequently  bom  daughter  of  testator,  intrust, 

anVdi«r'*"    to  apply  the  rents  and  profits  of  the  said  heredita- 

issue.  ments  to  the  separate  use  of  the  said  Elizabeth  and 

Catherine^  and  every  other  subsequently  bom  daughter 
of  testator  successively,  in  the  order  of  her  birth,  dur- 
ing her  life,  but  so  that  after  the  respective  decease  of 
each  such  daughter  taking  in  such  order  as  aforesaid, 
the  last-mentioned  estates  should  be  and  remain  to 
the  use  of  her  respective  sons  and  daughters,  in  such 
order  and  for  such  estates  as  were  before  expressed 
in  their  regard  with  respect  to  testator's  Scarisbriek 
and  Halsall  estates  ;  and  for  default  of  such  issue,  to 
the  use  of  the  last-mentioned  trustees,  during  the 
respective  lives  of  testator's  first  and  second  daughterSi 
A7in  and  Mary^  in  trust,  to  apply  the  rents  and  profits 
of  the  said  hereditaments  to  the  separate  use  of  Am 
and  Mary  J  during  her  life,  and  after  her  respective 
decease,  but  so  that  after  the  respective  decease  of 
each  such  daughter,  taking  in  such  order  as  afore- 
said, the  last-mentioned  estates  should  remain,  to  the 
use  of  her  respective  sons  and  daughters,  in  such 
order  and  for  such  estates  as  were  before  expressed 
in  their  regard  with  respect  to  the  Scarisbriek  and 
Halsall  estates,  and  for  default  of  such  issue,  to  the 
3diy.  To  ^s^s  before  expressed  of  those  estates,  in  default  d 
strangers.        tcstator's  owu  issuc,  with  the  ultimate  remainder  to 

4ihly.  lo  les-  . 

tator's  right     the  usc  of  tcstator's  right  heirs. 

heirs. 

Eccieston  ^*  And  in  the  said  settlement  shall  be  contained  t 

Bhiftingciause.  p^^^jg^^  ^hat  if  by  virtue  of  the  said  settlement,  the 

&aid  Charles  Eccieston^  or  any  of  my  subsequently 
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bom  sons,  or  my  said  daughters,  Elizabeth  JEccleston       1838, 
and  Catherine  Eccleston^  or  any  of  my  subsequently  scarisbrick 
bom  daus^hters,  or  any  issue  male  of  the  respective    „    v. 

EcCLESTON 

bodies  of  my  said  sons  or  daughters  shall  become  and  others. 
actually  entitled  to  the  possession  or  to  the  receipt  of 
the  rents,  issues,  and  profits  of  my  said  fVrightington, 
JParboldy  and  newly  purchased  Burscough  estates,  and 
any  younger  son  or  daughter  of  my  body,  or  any  issue 
of  such  younger  son  or  daughter  shall  be  then  living, 
then  and  so  often  as  the  same  shall  happen,  the  uses  to 
be  limited  in  the  said  settlement,  in  the  said  heredita- 
ments at  Eccleston  and  Sutton^  to  the  son  or  daughter, 
who  or  whose  issue  shall  so  become  entitled  as  afore- 
said, and  to  his  or  her  issue,  shall  absolutely  cease  ; 
but,  in  the  said  proviso  for  shifting  it  shall  be  de-  Reverter, 
clared,  that  if  by  virtue  thereof,  the  said  heredita- 
ments at  Eccleston  and  Sutton  shall  have  shifted  to 
any  of  my  other  sons  or  daughters,  or  any  issue  of 
their  respective  bodies,  and  there  shall  afterwards  be 
a  failure  of  issue  of  all  my  sons  or  daughters,  who 
shall  be  younger  than  the  son  or  daughter  from 
whom  or  from  whose  issue  the  same  shall  have  so 
shifted  as  aforesaid,  then  and  in  that  case  the  said 
hereditaments  at  Eccleston  and  Sutton  should  return, 
be,  and  remain  To  the  uses  and  be  held  in  the  manner 
in  which  the  same  would  have  gone  and  been  held  • 

if  this  proviso  for  shifting  the  same  were  not  to  be 
inserted." 

And  the  testator  directed  that  the  said  settlement  Provision  for 
should  contain  a  proviso,  that  if  any  person  for  the  reouofestates 
time  being  entitled  by  virtue  thereof,  to  the  actual  J^^f  Set 
possession,  or  to  the   rents   of  any   of  the   estates  entiUed. 
thereby  directed  to  be  settled,  should  be  under  21, 
the  said  E.  W.  Bootle  and  S.  Mastery  and  the  sur- 
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1838.       vivor  of  them,  and  his  executors,  &c.  should,  so  long 
„  ''"^'^^       as  the  person  so  entitled  should  be  under  that  age 

SCARISBRICK 

V.  (but  subject  and  without  prejudice  as  before  men- 

fnd  othere!  tioned),  apply  a  competent  part  of  the  rents  to  which 
he  or  she  should  be  so  entitled,  for  such  person's 
maintenance,  unless  such  person  were  one  of  testator's 
said  sons  or  daughters,  and  invest  the  residue  in  the 
names  or  name  of  the  said  -B.  W.  Bootle  and  S.  Master, 
or  the  survivor  of  them,  or  his  executors,  &c.  in 
Government  or  real  securities,  so  that  the  same  during 
such  minority  might  accumulate,  and  at  the  end  of  each 
such  period  of  accumulation,  or  sooner,  if  they  should 
think  proper,  should  convert  the  said  accumulated 
fund  into  money,  and  invest  the  same  in  the  purchase 
of  freehold,  leasehold,  and  copyhold  estates,  and 
settle  them  to  the  uses  and  in  the  manner  in  which 
the  testator  had  directed  the  estates,  from  the  rents 
of  which  such  accumulations  should  have  proceeded, 

Cesser  of  an-    tO  be  Settled. 

nuities.  And  the  testator  directed,  that  in  the  said  settle- 

ment, it  should  be  provided  that  if  any  of  his  said 
daughters  or  of  his  said  fourth  and  other  sons,  should 
by  virtue  of  the  limitations  therein  contained,  be- 
come entitled  to  the  actual  possession  or  receipt  of  the 
rents  of  any  of  his  said  estates,  and  should  then  have 
attained,  or  should  afterwards  attain  his  or  her  age 
of  21,  the  said  annual  sum  of  100/.  before  provided 

And  of  provi-  for   such   SOU  or   daughter  should  absolutely  cease : 

£m  chiidreT  ^^  ^^^*  ^^  ^^^^  s^^^^^d  be  provided,  that  if  any  such 
on  becoming    child  should  SO  bccome  entitled,  before  such  child, 

entitled  to  any  f.  iii..-  !•  ii 

of  the  settled    Dcmg  a  SOU,  should  attam  21,  or,  bemg  a  daughter, 
estates.  should  attain  that  age,  or  marry,  in  every  such  case 

the  said  original  and  additional  portions  before  pro- 
vided for  each  such  child,  or  so  much  thereof  as 
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Bhould  not  have  been  raised,  should  sink  into  and  be        1838. 
consolidated  with  the  freehold  and  inheritance  of  the   scarisbrick 
estates  to  be  respectively  charged  with  the  same.  „    ^- 

£cCI<ESTON 

And  the  testator  directed  that  the  said  settlement    and  others, 
should  contain  a  power  for  the  said  Thomas  during 
his  life,  and  after  his  decease  for  every  person  thereby  nants  for  life 
made  tenant  for  life  of  the  Scarisbrick  and  Halsall  estatTto  join- 
estates,  when  he  should  become  entitled  to  the  actual  'I"^  ^^  P^*^- 

,  tion. 

possession,  or  to  the  rents  thereof,  by  deed  or  will,  to 
charge  these  estates  with  an  annual  sum  not  exceed- 
ing 1,000  /.,  to  any  woman  whom  he  might  marry, 
for  her  life,  &c. ;  and  a  like  power  for  every  such 
tenant  for  life,  both  male  and  female,  to  raise  portions 
not  exceeding  10,000  /.,  for  his  or  her  daughters  and 
younger  sons;  and  that  the  said  settlement  should  Simiiarpowers 
contain  similar  powers  for  the  said  JVilliam^  during  iife>f  WngM- 
his  life,  and  after  his  decease,  for  any  person  thereby  except  uSa-' 
made  tenant  for  life  of  the  Wrightingtoriy  Parboldj  and  tor's  son  Tha- 
3ursc(mgh  estates,  when  entitled  to  the  actual  posses- 
sion, or  to  the  rents  thereof,  except  testator's  said  eldest 
son,  to  charge  these  last-mentioned  estates  with  any 
annual  sum  not  exceeding  500/.,  to  any  woman  whom 
he  might  marry,  for  her  life  ;  and  for  every  such  tenant 
for  life,  both  male  and  female,  except  testator's  eldest 
son,  to  charge  those  estates  with  any  sum  of  money  not 
exceeding  5000/.,  for  portions  for  his  or  her  daughters  Similarpowere 

^  ,     ,  ,  .  ,  ,  °       -  ,    for  tenanu  for 

or  younger  sons ;  and  that  the  said  settlement  should  life  of  EccU^ 
contain  similar  powers  for  the  said  Charles  during  e^e^pt*tMta. 
his  life,  and  after  his  decease,  for  every  person  thereby  to^'*  »on» 
made  tenant  for  life  of  the  said  hereditaments  at  £c-  wuuam. 
cleston  and  Sutton^  when  entitled  to  the  actual  pos- 
session, or  to   the  rents  of  the  said  hereditaments, 
except  the  said  Thomas  and   William,  to  charge  the 
last-mentioned  hereditaments  with  any  annual  sum 
not  exceeding  one  quarter  of  the  then  actual  yearly 
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1838.  rent  or  value  of  the  same,  to  any  woman  whom  he 
ScARisBRjcK  ™%^*  marry,  for  her  life ;  and  for  every  such  tenant 
for  life,  both  male  and  female,  except  the  said  Thomas 
and  William^  to  charge  these  last-mentioned  heredita- 
ments with  any  sum  of  money  not  exceeding  one- 
sixth  of  the  clear  annual  value  of  the  same  heredita- 
ments for  portions  for  his  or  her  daughters  or  younger 
sons. 

The  testator,  after  directing  that  the  said  settlement 
should  contain  provisions  restrictive  of  the  aggregate 
amounts  of  such  charges  on  each  estate,  and  powers  of 
leasing,  and  sale,  and  exchange,  proceeded  thus: — 
"  And  my  will  also  is,  that  in  the  said  settlement 
there  shall  be  inserted  such  limitations  for  preserv- 
ing contingent  remainders,  such  provisoes  for  the 
cesser  of  the  terms  to  be  thereby  created,  such  other 
powers  of  leasing,  such  other  powers  for  granting 
liberty  to  work  mines  and  collieries,  such  provi- 
sions for  the  appointment  of  new  trustees,  and  for 
the  indemnity  of  the  trustees,  and  all  such  other 
clauses,  powers,  provisoes,  agreements,  and  declara- 
tions not  inconsistent  with  the  general  scope  and  true 
intent  and  meaning  of  this  my  will  as  the  said 
JS.  W.  Booth  and  S.  Master,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
or  their  or  his  counsel  in  the  law  shall  think  it  ad- 
visable to  insert  for  the  advantage  of  the  persons  be- 
neficially interested  under  the  said  settlement,  or  for 
explaining  the  same,  or  effecting  the  general  object 
and  purpose  thereof." 

The  testator  then  devised  all  his  leasehold  mes- 
suages, &c.  in  Scarisbrick,  to  be  settled  upon  trusts 
corresponding  with  the  limitations  of  the  Scarisbrick 
estates;  and  after  bequeathing  several  specific  and 
pecuniary  legacies,   gave  and  bequeathed   unto  the 


Devise  of 
leaseholds. 
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said  JB.  fV.  Booth  and  S.  Master ,  their  executors,        i838. 
&c.  all  arrears  of  rent  and  personal  estate  whatsoever,   ^  *    ^    ' 

*  /      SCARISBKICK 

of  or  to  which  he  should  be  possessed  or  entitled  at  his         v. 
decease,  and  not  before  specifically  disposed  of,  or    and  othws! 
which  he  should  not  thereafter  by  any  codicil  or  tes-  Bequest  of 
tamentary  writing  dispose  of  specifically,  in  trust  to  '^^*®** 
convert  the  same  into  money,  and  pay  his  funeral 
expenses,  debts,  and  legacies ;  and  to  pay  the  surplus, 
if  any,  to  his  said  son  Thomas^  his  executors,  &c. 
for  his  and  their  own  absolute  use  and  benefit.     And 
after   directing   the   priority   of  application   of   the 
several  funds  provided  for  payment  of  funeral  ex- 
penses, debts,  and  legacies,  the  testator  appointed  the 
said  Edward  W.  Bootle  and  Streynsham  Master  exe- 
cutors of  his  will,  and  them,  and  his  wife  during  her 
widowhood,  guardians  of  his  children. 

The  testator  afterwards  made  five  several  codicils 
to  his  said  will,  all  of  which,  except  the  last,  were 
executed  so  as  to  pass  freehold  estates.  By  the  first 
of  them,  dated  the  20th  of  July  1807,  the  testator, 
after  reciting  that  it  was  his  intention  that  all  his 
estate  in  Burscoughj  called  the  Muscar  estate,  and 
other  lands  in  Burscough ;  and  also  all  his  lands  in 
Ormskirk^  North  Meols  and  Aughtorij  in  the  said 
county  of  Lancaster,  which  belonged  to  his  grand- 
father, or  testator  had  since  purchased,  and  which  he 
considered  as  part  of  his  Scarisbrick  estates,  should 
be  included  in  the  devise  in  his  said  will  of  his  said 
Scarisbrick  and  Halsall  estates ;  but  that  it  might  be 
doubtful  whether  they  were  so  included  and  would  pass 
by  his  said  will,  to  obviate  doubts  respecting  the  same, 
devised  the  said  Muscar  estate  and  his  other  lands  in 
Burscoughj  if  any,  except  the  estate  there  which  he 
purchased ;  and  also  all  his  lands  in  OrmsMrky  &c. 
which  he  considered  as  part  of  his  said  Scarisbrick 


s 


418  CASES  IN  THE  HOUSE  OF  LORDS  ^ 

1838.       estates,  unto  and  to  the  use  of  the  said  S.  W.  Bo0ft 

ScARisBRicK  ^^d  *^'  Master^  their  heirs,  &c.  upon  trust,  thattb^ 

^    ^*  should  convey  and  assure  the  same,  in  such  maimer « 

ECCLESTON  -^  ' 

and  others,    that  the  Same,  as  far  as  the  rules  of  law  and  equi^ 
and  the  circumstances  of  the  case  would  admit,  ill 
as  would  be  consistent  with  the  general  purport  ill 
meaning  of  his  will,  might  go,  remain,  and  be^  ti 
such  uses,  upon  trusts,  and  with  and  subject  to  Mh 
powers,  provisoes  and  declarations,  and  charged  ail 
chargeable  in  every  respect  in  the  same  manner  astf 
his  will^  his  said  Scarisbrick  and  Halsall  estates  vcR 
by  him  given,  limited,  devised,  and  made  subject  Ift 
And  after  reciting  that  since  the  date   of  his  will  k 
had  purchased   an  estate  in  Parbold   aforesaid,  k 
devised  the  same  unto,  and  to  the  use  of  the  Mil 
trustees,  upon   trust,  that  they  should    convey  ttl 
assure  the  same  in  such  manner  that  the  samep  tf 
far  as  the  rules  of  law  and  equity  and  the  ciicm- 
stances  of  the  case  would  admit,  and  as  would  be  I 
consistent  with  the  general  meaning  and  purp(fftrf 
his  will,  might  go  and  remain  to  such  uses,  upon  8vk 
trusts,  and  with  and  subject  to  such  powers,  provifloa 
and  declarations,  and  charged  and  chargeable  in  efeij 
respect  in  the  same  manner  as  by  his  will  his  fFri^ 
ington  and  Parbold  estates  were  by  him  given,  limited, 
devised,  and  made  subject  to. 

By  the  second  codicil,  dated  27  October  1809,  tk 
testator  bequeathed  additional  annuities  to  his  wife 
and  daughters,  charged  like  the  provisions  for  then 
by  his  will ;  and  he  gave  his  wife  a  legacy  of  200  L, 
and  confirmed  his  will  in  all  respects,  as  far  as  dtf 
same  was  not  altered  by  the  recent  death  of  his  sob 
JVUliam.  By  the  third  codicil,  dated  the  1st  of  No- 
vember 1809,  the  testator  gave  an  annuity  of  25  /L  to  be 
charged  on  his  Scarisbrick  estate ;  and  by  the  ibortliy 
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[  dated  the  same  day,  he  gave  certain  small  annuities 
to  be  charged  on  the  same  estate;  and  by  the  last 
''■■  eodicil,  dated  the  same  day,  he  gave  a  legacy. 

'the  testator  died  in  November  1809  without  having 
i^^my  child  other  than  those  hereinbefore  named,  and 
without  altering  or  revoking  his  said  will  and  codicils, 
which  were  soon  afterwards  duly  proved  in  the  proper 
:  ecclesiastical  court  by  the  said  E.  W.  Bootle  and  S. 
Mdaster^  who  thereby  became  the  legal  personal  repre- 
•entatives  of  the  testator.  William^  the  second  son, 
died  without  issue  in  the  lifetime  of  the  testator,  but 
the  two  other  sons  and  four  daughters  survived  him, 
and  at  the  time  of  his  decease  his  son  Thomas  was  his 
lieir  at  law.  He  shortly  after  the  testator's  decease 
obtained  the  King's  licence  for  using  the  surname 
and  arms  of  Scarishrickj  and  entered  into  the  posses- 
sion and  receipt  of  the  rents  of  the  Scarishrick  estate. 
A  similar  licence  to  take  and  use  the  surname  and 
arms  of  Dicconson  was  about  the  same  time  obtained 
for  CharleSf  the  Appellant,  then  an  infant  of  the  age 
of  nine  years,  who  thereupon  took  that  name. 

The  residue  of  the  Eccleston  estates,  after  answering 
the  purposes  in  that  behalf  mentioned  in  the  will,  con- 
siderably exceeded  in  value  the  sum  of  15,000/.  and 
therefore  became  subject  to  the  provisions  for  settling 
the  same  in  strict  settlement,  in  such  manner  as  in 
the  will  mentioned. 

By  an  order  of  the  Court  of  Chancery  for  the 
county  palatine  of  Lancaster,  dated  the  9th  of  January 
1823,  and  made  in  two  causes  (for  carrying  the 
trusts  of  the  will  into  execution),  in  one  of  which  the 
said  jE.  W.  Bootle  and  S.  Master  were  complainants, 
and  the  said  Thomas  Scarishrick^  the  testator's  widow, 
his  daughter  Mary,  the  Appellant  Charles  Scarishrick, 
then  Charles  Dicconson,  the  said  Elizabeth  Clifton, 


419 

1838. 

SCARISBRICK 

v. 
Eccleston 
and  oihers. 


420 


CASES  IN  THE  HOUSE  Of  LORDS 


1838. 

SCARISBRICK 
ECCLCSTON 

and  others. 


then  Elizabeth  Ecclestoriy  the  said  Catherine  EcclesUm, 
and  Sir  Thoinas  Windsor  Hunloke^  and  Dame  Ann 
his  wife,  formerly  Ann  Eccleston,  and  H.  J.  J.  Hun- 
lokcj  their  infant  son,  were  defendants ;  and  in  the 
other  of  which  suits  the  same  persons  were  com- 
plainants, and  the  Appellant  and  the  said  Dame  Aim 
Hunlokcj  Sir  Henri/  John  Hunloke,  the  said  Catherine^ 
and  the  widow  of  testator  were  defendants,  it  was 
declared  that  the  estates  given  by  the  will  to  the 
Appellant  and  his  issue  in  the  residue  of  the  Ecdesttm 
estates  never  took  effect,  the  testator's  second  son, 
William^  having  died  in  the  lifetime  of  the  testator, 
and  that  the  said  Thomas  Scarisbrickf  upon  the  death 
of  the  testator,  became  entitled  for  his  life,  withcgst 
impeachment  of  waste,  to  the  residue  of  the  said 
Eccleston  estate  by  the  said  will  directed  to  be  settled, 
and  also  to  the  leasehold  estates,  if  any,  directed  to  be 
settled  with  the  residue  of  such  estates.  Pursuant 
to  such  decree  the  said  Thomas  Scarisbrick  entered 
into  possession  and  enjoyment  of  the  rents  of  the 
Eccleston  estate,  as  well  as  of  the  Scarisbrick  estate^ 
and  continued  in  such  possession  and  receipt  or  en- 
joyment until  his  death. 

The  testator's  uncle,  Edward  Dicconsonj  in  the 
.said  will  named,  died  without  issue  in  the  testators 
lifetime,  and  after  the  testator's  decease,  the  Appel- 
lant, upon  attaining  his  age  of  25  years,  entered 
into  possession  and  enjoyment  of  the-  rents  of  the 
Wrightington  estate,  and  continued  in  such  poa- 
session  or  receipt  until  the  death  of  Thomas  Scanh 
brick  J  who  died  in  July  1833  without  issue,  but 
leaving  a  widow,  in  whose  favour  he  had  charged 
the  Scafisbrick  esUites  Arith  a  jointure  of  1,000/.  per 
annum,  and  leaving  the  Appellant  his  heir,  and  also 
the  heir  at  law  of  the  testator.     Thereupon  the  Ap- 
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pellant,  pursuant  to  the  limitations  contained  in  the  1838. 
will  of  the  testator,  entered  into  possession  and  receipt  g^^^^ 
of  the  rents  and  profits  of  the  Scarisbrick  estates,  and 
obtained  the  Royal  licence  to  take  and  use  the  sur- 
name and  arms  of  Scarisbrick  only,  and  he  accord- 
ingly took  and  used  the  same,  and  relinquished  the 
name  and  arms  of  Dicconson. 

No  settlement  has  ever  been  made  pursuant  to 
the  directions  of  the  will.  The  widow  of  the  tes- 
tator died  some  time  since;  Mary  JEcclestoUy  his 
second  daughter,  is  unmarried ;  Elizabeth,  the  third 
daughter,  has  been  some  time  married  to  the  said 
Edward  Clifton,  and  the  said  Thomas  Clifton  is  the 
eldest  son  of  that  marriage.  The  Appellant  is  un- 
married. 

In  1833  Mary  Eccleston,  Edward  Clifton,  and 
Elizabeth  his  wife,  and  Thomas  Clifton  their  infant 
son,  filed  their  bill  in  the  Court  of  Chancery  against 
the  said  Edward  Lord  Skelmersdale,  Streynsham 
Master,  and  the  Appellant,  and  after  thereby  stating 
the  said  will  and  codicils,  and  also  the  several  facts 
and  circumstances  hereinbefore  set  forth,  and  that 
the  said  Lord  Skelmersdale  and  S.  Mobster  declined 
to  carry  into  effect  the  trusts  of  the  said  will,  with 
respect  to  the  JVrightington  and  Eccleston  estates, 
except  under  the  direction  of  the  court,  the  plain- 
tiffs submitted  and  insisted  that  by  virtue  of  the 
provisions  of  the  said  will,  in  the  events  which  hap- 
pened, the  Wrightington  estate  had  gone  over  to  and 
was  then  vested  in  Mary  Eccleston,  as  tenant  for  life 
in  possession  thereof,  and  that  the  Eccleston  estate 
had  become  vested  in  Elizabeth  Eccleston  as  tenant  for 
life  in  possession,  and  the  said  plaintiffs  prayed  that 
the  rights  and  interests  of  all  parties  under  the  said 
will  and  codicils  in  both  the  said  estates  might  be  de- 
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18S8.       Glared  and  ascertained,  and  tliat  the  defendants,  the 

ScARisBRicK  trustees,    might  be   directed  to  pay  and  apply  the 

V.  rents  and  profits  thereof  respectively    conformably 

EcCLESTON  km/  ¥ 

and  Others,  thereto,  and  that  proper  directions  might  be  given 
for  making  a  settlement  of  the  said  estates  agreeably 
to  such  rights  and  interests. 

The  Appellant,  and  also  Lord  Skelmersdale  and 
S.  Master  put  in  their  answers  to  the  bill,  and 
the  Appellant  by  his  answer  admitted  the  matters 
hereinbefore  set  forth  as  the  same  are  hereinbefore 
and  were  in  the  said  bill  stated,  and  he  submitted  and 
insisted  that  by  virtue  of  the  said  will  and  first  codicil 
he  was  entitled  as  tenant  for  life  in  possession  to  the 
JVrightington  and  Eccleston  estates,  as  well  as  the 
Scarisbrick  estate;  and  Lord  Skelmersdale  and  8. 
Master  by  their  answer  declined  to  carry  into  effect 
the  trusts  of  the  said  will,  except  under  the  direction 
of  the  court. 

The  cause  came  to  be  heard  upon  bill  and  an- 
swer before  Sir  Jo/m  Leach,  the  Master  of  the  Rolls, 
in  March  1834,  when  his  Honor  declared  that  in 
the  events  which  had  happened  upon  the  death  of  the 
said  Thomas  Scarisbrick,  the  Appellant  having  sac- 
ceeded  to  the  Scarisbrick  estate,  Mary  Eccleston,  as 
the  next  in  order  of  succession  after  tlie  limitation  to 
the  Appellant  and  his  issue,  became  entitled  to  the 
Wrightington  estate,  and  Elizabeth  Clifton  as  the  next 
in  order  of  succession  to  Eccleston  estate  became  en- 
titled to  that  estate,  and  his  Honor  ordered  that  it 
should  be  referred  to  the  Master  to  approve  of  a 
proper  settlement  to  be  made  of  both  these  estates, 
to  the  uses  and  upon  and  for  the  trusts,  intents,  and 
purposes  in  the  will  mentioned,  regard  being  had  to 
the  declaration  thereinbefore  made,  and  all  proper 
parties  were  to  join  in  the  execution  of  such  settle- 
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ment  as  the  Master  should  direct ;  and  it  was  ordered       i  ess. 
that  Lord  Skelmersdale  and  S.  Master,  the  executors   « ^^    "^"^ 
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and  trustees,  should  account  tor  the  rents  and  profits  v. 
of  the  fVrightingUm  estate  from  the  death  of  ITumas  fnd  oS. 
Scarisbrick  to  Mary  EcclestoUj  and  for  the  rents  and 
profits  of  the  Eccleston  estate  to  Edward  Cliftorij  in 
right  of  Elizabeth  his  wife ;  and  it  was  ordered  that 
it  should  be  referred  to  the  Master  to  tax  all  proper 
parties  their  costs  of  the  suit,  and  that  the  Master 
should  apportion  the  amount  of  such  costs  between 
the  fVrigktington  and  Eccleston  estates  according  to 
their  respective  values  (a). 

(a)  The  reporters  have  been  favoured  by  the  soh'citors  for  the 
Respondents,  with  the  short -hand  writer's  notes  of  his  Honor's 
judgment,  often  referred  to  in  the  argument  on  the  appeal,  and 
admitted  to  be  correct : — 

The  Master  of  the  Rolls : — In  this  case  the  plaintiff,  Miss  Eccles'  Mar.  83,1834. 
/ofif  claims  to  be  entitled  to  the  present  possession  of  the  fVright' 
ingion  estate,  under  the  limitations  in  the  will  of  her  father.  She 
makes  this  claim  in  consequence  of  her  brother,  the  defendant, 
Mr.  Scarisbrick f  having  by  the  death  of  his  elder  brother,  Thomas, 
succeeded  to  the  possession  of  the  Scarisbrick  estate.  The  will 
contains  a  proviso  that,  if  any  son  or  daughter,  or  any  issue  of  any 
son  or  daughter,  who  shall  be  entitled  to  the  possession  of  the 
WHshtington  estate,  under  the  limitations  of  the  testator's  will, 
•hall  become  entitled  by  the  death  of  the  person  in  the  prior 
order  of  limitation  to  the  Scarisbrick  estate,  then  if  there  be  any 
younger  son  or  daughter  living,  or  any  issue  of  any  such  son  or 
daughter,  the  limitation  to  the  person  who  shall  so  succeed  to  the 
Wi^htington  estate,  and  his  issue,  shall  totally  cease. 

Tne  defendant,  Mr.  Scarisbrick^  has  now  by  the  death  of  his 
brother  succeeded  to  this  Scarisbrick  estate.  There  is  now  no 
younger  son  living, — the  proviso  being  that  if  there  be  a  younger 
son  or  daughter,  or  any  issue  of  such  son  or  daughter  then  living, 
the  limitation  of  the  JVrightington  estate  shall,  upon  the  person  so 
succeeding  to  thie  Scarisbrick  estate,  totally  cease — there  is  now 
no  younger  son  living,  but  there  are  daughters  living,  and  the 
plaintiff,  Miss  Ecdestouj  is  the  daughter  next  in  limitation,  with 
respect  to  the  Wrightington  estate,  to  Mr.  Scarisbrick^  who  suc- 
ceeded to  the  Scarisbrick  estate ;  and  if  the  language  used  by  the 
testator  is  to  be  understood  in  its  plain  and  ordinary  sense,  it 
cannot  be  disputed  that  Miss  Eccleston's  claim  to  the  Wrightington 
estate  is  now  irresistible.  It  is,  however,  argued  for  the  defenaant, 
Mr.  Scarisbrick^  that,  having  regard  to  the  whole  scope  of  the 
testator's  will,  and  the  intention  which  he  has  manifeited  through* 
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out  the  will  to  give  a  preference  to  his  male  descendants,  it  is  to 
be  inferred  that  it  was  not  his  intention  that  any  daughter,  or  the 
issue  of  any  daughter,  should  succeed  to  the  Wrightir^on  estate, 
so  long  as  there  existed  any  son  or  male  descendant,  and  that  Mr. 
Scarisbrick  being  a  son,  the  daughter  is  not  now  entitled. 

I'he  general  rule  to  be  collected  from  all  the  authorities  upon 
the  subject  with  respect  to  the  construction  of  such  wills,  is,  that 
words  which  are  in  themselves  clear  and  unambiguous  must  pre- 
yail,  according  to  the  intention  of  the  testator  thereby  expressed, 
unless  their  plain  and  ordinary  sense  be  irreconcileable  with  other 
plain  expressions  used  by  the  testator,  and  be  contrary  to  his 
general  apparent  intent. 

In  this  particular  case,  although  it  is  argued  that  the  plain  sense 
of  these  words  is  contrary  to  the  testator's  plain  general  intent,  it  is 
not  pretended  that  there  are  any  other  expressions  in  the  will  with 
which  this  particular  clause  is  irreconcileable. 

If  the  Court  were  to  adopt  a  different  principle,  and,  in  a  case 
where  there  are  plain  unambiguous  expressions,  were,  upon  infer- 
ence as  to  the  general  intention  of  the  tesUitor,  to  act  against  those 
plain  and  unambiguous  expressions  upon  the  presumed  general 
mtention,  that  would  be  not  to  give  a  construction  to  the  will,  but 
to  make  a  new  will  for  the  testator.  In  this  case,  however,  it  does 
nut  appear  to  me  that  there  is  that  general  intention  of  the  testator 
which  is  insisted  upon  on  the  part  of  the  defendant,  Mr.  Scarisbrick. 

I  am  of  opinion  that  if  this  particular  case  had  been  presented 
to  the  attention  of  the  testator,  he  would  not  have  modified  the 
expressions  he  has  used,  but  have  declared,  as  he  has  declared  his 
intention,  that  if  a  daughter  be  living  when  a  son  becomes  entitled 
to  this  Scarisbrick  estate,  that  daughter  should  succeed  to  the 
.  Wright in^on  estate  to  the  prejudice  of  the  son. 

My  opinion,  therefore,  clearly  is,  that  the  plaintiff  has  established 
the  claim  made  by  this  bill,  and  the  delaration  of  the  Court  must 
be  accordingly. 

With  respect  to  the  Eccleston  estate  shifting  clause,  if  the  words 
are  the  same,  of  course  the  decision  will  be  the  same.  It  appears 
to  me  that  the  decree  of  the  Duchy  Court  of  Lancaster,,  as  to  the 
Eccleston  estate,  is  a  proper  decree.  It  is  a  decree  against  the 
express  words,  but  it  is  plain  through  the  whole  will,  it  would  be 
quite  irreconcileable  with  the  other  part  of  the  will,  if  the  eldest 
son,  Thomas,  did  not  then  take.  The  expression  is,  '<  the  younger 
son ;"  but  the  expression  **  younger  son,"  employed  as  it  is  with 
respect  to  the  Eccleston  estate,  means  the  person  next  in  order  of 
limitation.  When  the  case  was  opened,  I  doubted  upon  the  expres- 
sion **  the  younger  son,"  as  to  the  Eccleston  estate ;  when  I  came 
to  read  the  whole  will,  it  means  evidently  *'  the  younger  son  "  in 
the  order  of  limitation.  This  will  has  been  drawn  with  laborious 
attention,  but  it  obviously  escaped  the  attention  of  the  drawer,  that 
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events  which  happened  Mary  Eccleston  became  en-        1838. 
titled  to  the  Wrightington  estate,  and  Elizabeth  Clifton  scartsbrick 
to  the  Eccleston  estate ;  and  as  ordered  that  the  said     _    »• 
executors  and  trustees  should  account  for  the  rents    and  others. 
and   profits    of  the    Wrightington   estate   to   Mary 
Eccleston,   and  of  the  Eccleston   estate  to   Edward 
Clifton^  in  right  of  his  wife,  from  the  death  of  the 
said  Thomas  Scarisbrick. 

That  appeal  came  on  to  be  heard  before  Lord  Lynd^ 
hurst  J  Chancellor,  in  April  1835,  when  his  Lordship, 
being  then  about  to  resign  the  Great  Seal,  was 
pleased,  without  giving  his  reasons,  to  affirm  the 
decree  without  costs. 

From  the  said  decree  and  the  order  affirming  the 
same,  the  Appellant  appealed  to  this  House. 

Mr,  Tinney  and  Mr.  Duckworth,  (Mr.  Duval  June  28, 29, 
with  them,)  for  the  Appellant : — ^The  testator  directs  ^^' 
that  his  three  estates  shall  be  conveyed  to  uses, 
in  strict  settlement,  for  the  benefit  of  his  children, 
and  their  respective  issue,  in  this  manner — The 
Scarisbrick  estate  (the  greatest  in  value)  to  be 
limited  to  Thomas,  the  eldest  son,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male  ; 
the  Wrightington  estate  (the  next  in  value)  to 
Willianij  the  second  son,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male  ;  and  the  Eccles- 
tan  estate  (the  least  in  value)  to  the  Appellant,  the 

what  the  testator  bas  purposed  has  not  been  accomplished  in  this 
respect.  He  plainly  meant  to  prefer  his  eldest  daughter  to  the 
•eocNjd  daughter,  but  he  lias  so  contrived  the  limitation  that  the 
eldest  daughter  loses  the  Wrightington  estate,  and  the  second 
daughter  obtains  it.  There  ought  to  have  been  the  same  shifting 
clauses  as  to  the  daughters  that  there  are  as  to  the  sons. 

The  costs  of  all  the  parties  are  to  come  out  of  the  estate,  although 
it  does  not  appear  to  me  that  the  language  of  tliis  will  warrants  any 
aerious  doubts  upon  the  subject. 

Q  G  2 
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1838.       youngest  son,  for  life,  with  remainder  to  his  first  and 
„  *    "^    '      other  sons  in  tail  male ;  with  remainders  over,  as  to 

SCAAJSBRICK  nil-.. 

V.  each  estate,  (after  failure  of  the  limitations  to  the  son, 

and  oihera.  who  is  to  take  in  possession,  and  his  issue  male,)  in 
favour  of  the  other  sons  of  the  testator,  bom  or  to  be 
born,  and  their  respective  issue  male  and  female, 
and  of  the  female  issue  of  the  son  who  is  to  take  in 
possession.  Under  these  limitations  the  three  estates 
may  centre  in  any  one  son  of  the  testator  or  his  issue 
male  or  female ;  and  there  must  be  a  failure  of  issue 
male  and  female  of  all  the  sons,  bom  or  to  be  born, 
before  any  of  the  estates  can  go  over  under  the  sub- 
sequent limitations.  On  failure  of  all  the  limitations 
for  the  benefit  of  the  sons  and  their  respective  issue, 
the  three  estates  are  disposed  of  in  favour  of  the 
testator's  daughters  and  their  respective  issue,  nearly 
upon  the  same  principle,  as  that  before  adopted  with 
respect  to  the  sons.  AnUy  the  eldest,  takes  the  Scaris- 
brick  estate,  with  remainders  to  her  male  and  female 
issue.  The  Respondent  Maryj  the  second  daughter, 
takes  the  fVrightington  estate,  with  remainders  to  her 
male  and  female  issue.  And  the  Respondent,  Eliza- 
beth^ the  third  daughter,  takes  the  Eccleston  estate, 
with  remainders  to  her  male  and  female  issue,  with 
remainders  over,  as  to  each  estate,  after  failure  of  the 
limitations  to  the  daughter,  who  is  to  take  in  posses- 
sion and  her  issue,  in  favour  of  the  testator's  other 
daughters,  bom  or  to  be  bom,  and  their  respective 
issue.  Under  these  limitations  the  three  estates  may 
centre  in  any  one  daughter  or  her  issue  male  or 
female.  After  failure  of  all  the  testator's  children  and 
their  issue  the  three  estates  are  limited  over  to 
strangers  in  strict  settlement. 

The   principal   question  is,   whether  the   shifting 
clause,  directed  to  be  inserted  in  the  settlement  of  the 
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fFrightington  estate,  was  or  was  not  intended  to  inter-       1838. 
fere  with  the  system  of  the  original  limitations,  so  far  scarwbrick 
as  by  the  effect  of  those  limitations  all  the  estates  were  v. 

.  .         .  /»      ,  1    •        •  ECCLESTON 

to  unite  in  any  one  son  of  the  testator,  or  his  issue  and  others. 
male  or  female,  before  the  re-distribution  of  the 
several  estates  among  the  daughters  or  their  issue. 
A  departure  from  the  principle  of  the  original  limi- 
tations would  follow  from  holding  that,  in  any  case, 
the  estate  was  to  shift  from  a  son  of  the  testator  or 
his  issue  to  a  daughter  of  the  testator  or  her  issue. 
The  Appellant  submits,  that  the  shifting  clause  in 
respect  to  the  JVrightington  estate  was  not  intended 
to  have   that  effect;    but  that  that  estate   was   to  ' 

shift  only  in  two  several  events,  viz.  Firsts  If 
the  Scarisbrick  estate  should  come  to  JVilliam,  the 
second  son,  or  any  younger  son  of  the  testator,  or  any 
issue  of  William  or  of  any  younger  son  of  the  testator, 
and  there  should  then  be  living  any  son  of  the  testator 
younger  than  the  son  who  or  whose  issue  should  so 
become  entitled,  or  issue  of  any  such  younger  son ; 
Secondly^  if  the  Scarisbrick  estate  should  come  to 
Jiiary^  the  second  daughter,  or  any  younger  daughter 
of  the  testator,  or  any  issue  of  Mary  or  of  any 
younger  daughter  of  the  testator,  and  there  should 
then  be  living  any  daughter  of  the  testator  younger 
than  the  daughter  who  or  whose  issue  should  so  be- 
come entitled,  or  issue  of  any  such  younger  daughter. 
The  propositions,  therefore,  which  the  Appellant  has  to 
establish  for  the  purpose  of  obtaining  a  reversal  of  the 
decree  are  these,  Firsts  That  the  WrighGngton  estate 
was  not  to  shift  from  any  son  of  the  testator,  upon  his 
becoming  entitled  to  the  Scarisbrick  estate,  unless  some 
other  son  of  the  testator,  or  issue  of  some  such  other 
son,  should  be  then  living ;  and  when  the  Appellant 
became  entitled  to  the  Scarisbrick  estate^  the  other 
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Jf^^     sons  of  the  testator  were  dead  without  issue.    SeamB/, 

ScARisBBicK  That  the  Wrightington  estate  was  not   to  shift,  in  a^ 

EccLMTOM    ^*^^»  unless  some  child  of  the  testator  younger  in  age 

and  others,    than  the  son  or  daughter,  who  or  whose  issue,  dioili 

become  entitled  to  the  ScarisbricA  estate,  or  issieif 

some  such  younger  child  should  be  then  liring ;  wd 

when  the  Appellant  became  entitled  to  the  SoemMi 

estate,  there  was  not  in  existence  any  child  of  ik 

testator  younger  in  age  than  the  Appellant,  nor  km 

of  any  such  younger  child. 

In  order  to  arrive  at  the  proposed  result,  it  is  od|f 
necessary  that,  in  the  construction  of  the  seBtaMi 
'^  If  by  virtue  of  the  limitations  contained  therein,  dtt 
said  JVilliam  and  Charles^  or  any  of  my  subsequent 
bom  sons,  or  my  daughters  Mary^  Elizabeth  aid 
Catherine^  or  any  of  my  subsequently  bom  daughter 
or  any  issue  of  the  respective  bodies  of  my  said  80« 
or  daughters,  shall  become  actually  entitled  to  titt 
possession  or  to  the-  receipt  of  the  rents  of  my  aaU 
Scarisbrick  estate,  and  any  younger  son  or  daughter  of 
my  body,  or  any  issue  of  such  younger  son  or  daughter, 
shall  be  then  living,"  the  word  "younger,"  should 
be  considered  the  correlative  of  the  "  son  or  daughter,** 
who  should  become  entitled  to  the  Scarisbrick  estate^ 
which  construction  is  the  only  proper  one ;  and  that 
the  words  "  younger  son  or  daughter,*'  should  be 
read  distributively,  viz. — "  A  son  younger  than  a  son, 
or  a  daughter  younger  than  a  daughter,"  which  » 
their  natural  and  even  necessary  sense.  By  tlraa 
reading  the  'clause,  according  to  the  familiar  mode  of 
construction,  reddendo  singula  singulis^  the  original 
system  of  the  limitations  is  preserved  as  to  the  pre- 
ference, in  every  case,  of  the  sons  of  the  testator,  and 
their  issue,  to  the  daughters  of  the  testator  and  their 
issue. 
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|j.  •  But  to  this  construction  it  may  be  objected  here,  as 
:it  was  in  the  Court  below,  that  the  word  "  younger," 
Is  not  the  correlative  of  the  "  son  or  daughter,"  who 
fflhould  become  entitled  to  the  Scarisbrick  estate,  but 
«i8  used  to  describe  a  son  or  daughter  younger  than 
irThomas  the  eldest  son,  or  Ann  the  eldest  daughter. 
^  The  Appellant's  answer  to  that  objection  is,  that  in 
y  order  to  give  the  word  "  younger  "  this  construction, 
it  will  be  necessary  to  insert  the  word  "  other,"  in 
order  to  exclude  the  son  or  daughter,  who  becomes 
entitled  to  the  Scarisbrick  estate ;  the  words  should 
jhave  been  "any  other  younger  son  or  daughter." 
That  this  is  not  the  proper  construction,  is  made 
manifest  by  the  inconsistencies  as  to  the  effect  of  the 
shifting  clause,  to  which  it  would  lead. 

It  may  be  again  objected  here,  as  it  was  in  the 
Court  below,  that  the  words  are  to  be  read,  "  any 
younger  son  or  any  daughter."  To  that  objection  the 
Appellant  answers,  that  these  words,  according  to  the 
rules  of  grammatical  construction,  must  mean  "  any 
younger  son  or  younger  daughter,"  for  the  adjective 
**  younger,"  equally  with  the  adjective  "  any,"  to 
which  it  is  joined,  is  as  applicable  to  the  word 
**  daughter"  as  to  the  word  "  son,"  and,  to  give  the 
words  the  construction  which  the  Respondents  contend 
for,  it  will  not  only  be  necessary  to  repeat  the  word 
•*  any,"  but  also  to  add  the  word  "  other,"  in  order 
to  exclude  the  daughter  who  becomes  entitled  to  the 
Scarisbrick  estate ;  that  is,  that  the  words  should  have 
heen  "  any  younger  son  or  any  other  daughter."  The 
same  inconsistencies  as  to  the  effect  of  the  shifting 
clause  would  follow  this  construction,  as  that  before 
noticed. 

A  third  objection  to  the  Appellant's  construction  of 
this  shifting  clause,  is,  that  the  words  ''  younger  son 
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1838.       or  daughter,"   do  not  mean  distributively,  **  a 
ScT^^icK  you^g^r  ^han  a  son,  or  daughter  younger  *  thaa  t 
V.  daughter/*   but,   as  one  case,  ^*  a  son  or   daughter 

and  others,  youuger  than  a  son,  or  younger  than  a  daughter." 
But  it  is  clear  that  this  is  not  the  natural  constnicticii; 
such  a  meaning  should  have  been  expressed  by  tlie 
word  "younger  child."  The  Appellant  is  entitled^ 
upon  the  distributive  construction  for  which  he  coBr 
tends,  whether  "  younger"  means  "posterior  in  birth,* 
or  "posterior  in  limitation/'  But  the  Respondeoti 
Mary  JEccleston^  can  only  be  entitled  by  construing 
the  word  "  younger"  "posterior  in  limitation.'*  Except 
in  the  case  of  portions,  "  younger"  can  only  be  read 
in  its  natural  sense,  unless  a  different  sense  is  required 
by  the  context.  The  consequences  which  would  follow 
from  holding,  either  that  the  shifting  clause  is  not  to 
be  read  distributively,  or  that  the  word  "  younger"  k 
to  be  read  "  posterior  in  limitation,"  sufficiently  show 
that  the  converse  in  each  case  is  the  true  constructioa 
in  other  parts  of  the  case.  (They  cited,  in  support  rf 
the  distributive  construction,  JVindhanCs  case,  6  Co. 
Rep.  8 ;  Cook  v.  Gerrard,  1st  Saund.  181  ;  Doe  dem. 
Annandale  v.  Brazier j  5  Barn.  &  Aid.  64>  and  2  Jaim. 
Powell  on  Devises,  112,  and  Stanley  v.  StanUg^ 
16  Ves.  491.) 

A  reference  to  other  clauses  in  the  will  serve  to  ex* 
plain  this  shifting  clause.  The  reverter  clause  is  alwayi 
framed  with  relation  to  the  shifting  clause  ;  and  if  the 
shifting  and  the  reverter  clauses  do  not  fit  each  otheff 
there  is  a  manifest  blunder  in  framing  the  proviso. 
Their  exact  correspondence  must  be  intended;  and 
therefore,  if  in  the  shifting  clause  there  be  any  ambi* 
guity  in  the  description  of  the  persons  on  whose  existence 
the  shifting  is  to  depend,  there  cannot  be  a  surer  test 
of  its  meaning  than  the  description,  in  the  reverter 
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clause,  of  the  cases  in  which  such  reverter  clause  is  to 
operate,  and  of  the  persons  on  failure  of  whom  the 
estate  is  to  revert.  To  apply  this  principle  to  the 
shifting  clause  in  question,  as  it  is  construed  by  the 
Respondents,  the  Wrigktington  estate  might  shift  to 
Mary  J  because,  according  to  that  construction,  the 
estate  was  intended  to  shift  from  a  son  of  the  testator 
or  his  issue  to  a  daughter  of  the  testator  or  her  issue. 
But  the  case  of  the  fVrightington  estate  having  shifted 
to  Mary  is  not  provided  for  in  the  reverter  clause. 
The  words  are,  "  if  my  said  JVrightington  estate  shall 
have  shifted  to  the  said  Charles^  or  any  of  my  subse- 
quently born  sons,  or  to  the  said  Elizabeth  and  Ca- 
therine,  or  any  of  my  subsequently  born  daughters, 
or  any  issue  of  the  respective  bodies  of  my  said  sons 
or  daughters,"  &c.  which  clearly  exclude  Mary,  who 
was  older  than  Elizabeth  and  Catherine.  This  omis- 
sion of  Mary  in  the  reverter  clause  is  conclusive  to 
show  that  the  JVrightington  estate  was  not  intended  to 
shift  to  her,  and  it  is  an  inevitable  consequence,  that 
the  words  "  younger  son  or  daughter,"  as  used  in  the 
shifting  clause,  must  be  read  in  their  natural  sense, 
"  a  son  younger  than  a  son,  or  a  daughter  younger 
than  a  daughter,"  according  to  which  construction, 
Mary  can  in  no  case  take  under  the  shifting  clause, 
and  is  therefore  properly  omitted  in  the  reverter  clause. 
It  is  admitted  on  all  hands  that  the  testator  did 
not  intend  any  one  of  the  three  estates  to  go  over  to 
strangers  till  all  his  issue  were  exhausted.  But  if 
the  JVrightington  estate  were  now  to  shift  to  Mary^ 
and  she  and  all  the  other  daughters  of  the  testator 
were  to  die  without  issue,  that  estate  would  not  revert 
to  Charles  or  his  issue,  but  go  over  to  strangers ;  and 
the  same  consequence  might  follow  if  the  estate  were 
to  shift  to  a  daughter  of  TJiomaSj  or  her  issue,  or  to 
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1838.       Ann  or  her  issue  ;  and  thus  the  manifest  intention  of 
„ '     '    '      the  testator  would  be  subverted. 

SCARISBRICK  ,      .  ,  •!  1  « 

V.  ine  general  intention   attributed  to  the  testator, 

wid^othere!  according  to  the  Appellant's  construction,  is  the 
probable  one,  viz.  that  no  other  preference  is  shown 
to  the  sons  in  the  original  limitations,  than  the  differ- 
ence in  value  of  the  estates  given  to  them  according 
to  priority  in  birth.  If  the  Appellant's  construction  be 
not  adopted,  a  further  preference  will  be  shown  of 
Thomas  to  William  and  Charles^  and  then  of  WUUam 
to  Charles.  It  is  clear  that  the  three  estates  might 
have  united  in  Thomas  or  his  issue,  and  that  WUhsm 
or  any  of  his  issue  might  have  held  the  Sctxrisbridi 
and  Eccleston  estates  together.  It  is  highly  impro- 
bable that  the  testator  intended  Charles  and  subse- 
quently bom  sons  or  their  issue  to  be  in  a  wone 
situation  than  Thomas  and  fVilliam  or  their  issue, 
and  that  two  estates  should  go  to  two  of  his  younger 
daughters,  while  his  eldest  daughter  had  no  provision. 
Nothing  but  express  and  unequivocal  language  ougbt 
to  lead  to  such  an  absurd  and  capricious  disposition. 

Indications  of  intention  may  be  collected  from 
other  parts  of  the  will.  The  trusts  of  the  term  of 
1000  years  in  the  Scarisbrick  estate  are  to  raise  aa 
additional  annuity  of  1,000  {.  for  the  testator's  wife, 
if  all  his  sons,  except  one,  should  die  without  issue. 
That  provision  affords  direct  and  unequivocal  proof  of 
the  testator's  intention,  that  the  two  estates  might 
unite  in  any  one  son,  or  his  issue,  during  the  exist* 
ence  of  a  daughter  of  testator  or  her  issue. 

The  Respondents  contend  that  the  name  and  anu 
clauses  favour  their  construction.  The  Scarisbriei 
name  and  arms  clause  provides  that  every  person  be- 
coming entitled  to  that  estate,  shall  take  and  continue 
to  use  the  name  and  arms  oi  Scarisbrick  only;  and  the 
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JXcconson  name  and  arms  clause  provides  that  every  ^  ^38. 
person  becoming  entitled  to  the  JVrightington  estate,  Scarmbrick 
except  Thomas  and  his  issue,  shall  take  and  continue  p.  ^' 
to  use  the  name  and  arms  of  Dicconson.  But  it  is  and  othen. 
argued  that  Thovnas  and  his  issue  were  excepted  in 
the  latter  clause,  because  in  their  case  the  estates 
might  unite  in  one  person,  and  it  was  intended  that 
the  name  and  arms  of  Scarisbrick  should,  after  the 
union,  be  continued  by  Thomas  and  his  issue ;  and 
that  as  the  direction  to  use  the  name  and  arms  of 
ScOirisbricA  and  the  direction  to  use  the  name  and 
arms  of  Dicconson  could  not  be  complied  with  at  the 
tame  time,  some  provision  would  have  been  made  to 
meet  this  difficulty  in  the  other  cases  if  a  union  of 
the  two  estates  had  been  intended.  The  Appellant's 
answer  to  that  argument  is,  1st.  If  there  had  been  a 
fiadlure  of  the  limitations  to  fVilliam  and  Charles  and 
the  testator's  subsequently  bom  sons  and  their  respec- 
tive issue  male,  the  JVrightington  estate  would  have 
come  to  Thomas  under  the  limitations;  and  then 
under  the  Dicconson  name  and  arms  clause  (which  in 
that  case  would  operate  subsequently  to,  and  would 
therefore  supersede  the  Scarisbrick  name  and  arms 
dause,)  Thomas,  if  there  had  been  no  exception, 
would  have  been  bound  to  take  the  name  and  arms 
of  Dicconson ;  and  as  this  was  not  intended  the  ex- 
eeption  was  necessary.  2dly.  In  the  other  cases  the 
person  to  whom  the  Scarisbrick  estate  devolves  must 
have  previously  held  the  Wrightington  estate;  and 
the  Scarisbrick  name  and  arms  clause  would  therefore 
supersede  the  Dicconson  name  and  arms  clause,  to 
which  it  would  be  subsequent  in  operation  ;  and  thus 
the  predominance  of  the  Scarisbrick  name  and  arms, 
which  no  doubt  the  testator  intended,  is  always  pre- 
aerved.      As  in  the  case  which  happened,  William 
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1838.       dj'ing   without   issue  male,  the  Wrightingtan  estate 
c  *    ^    '      went  to  Charles ;  and  in  compliance  with  the  Diccon- 

SCARISBRICK  '  ^ 

V.  son  name  and  arms  clause,  he  took  the  name  and 
and  othcre!  ^Titis  of  DicconsoTi.  Then  Thomas  died  without  issue  ^ 
male,  and  the  Scarishrick  estate  came  to  Charles^  who 
thereupon  became  bound  to  take  and  use  the  name 
and  arms  of  Scarishrick  only.  This  he  could  not  do 
without  abandoning  the  name  and  arms  of  Dicconsan ; 
and  the  provision  under  which  he  took  the  name  and 
arms  of  Dicconson  was  therefore  necessarily  super- 
seded by  the  Scarishrick  name  and  arms  clause. 
And  so  upon  the  same  principle  that  the  Dicconscm 
name  and  arms  clause  would  have  superseded  the 
Scarishrick  name  and  arms  clause  upon  the  accession 
of  Thomas  to  the  Wrightingtan  estate,  (if  he  had  not 
been  excepted  in  the  Dicconson  name  and  arms 
clause,)  the  Scarishrick  name  and  arms  clause  supe^ 
seded  the  Dicconson  name  and  arms  clause  upon  the 
accession  of  Charles  to  the  Scarishrick  estate.  It  was 
therefore  unnecessary  to  make  provision  in  the  Dic- 
conson name  and  arms  clause  to  meet  the  case  of  the 
union  of  the  two  estates  in  any  of  the  younger  sons. 

In  favour  of  the  alleged  intention,  that  the  Scarih 
brick  and  IVrightington  estates  were  not  to  imite  in 
the  same  person,  except  in  the  case  of  ThomcLs  or  his 
issue,  great  reliance  has  been  placed  by  the  Respon- 
dents on  the  exceptions  the  testator  has  introduced  in 
the  powers  of  jointuring  and  charging  with  portiom 
for  younger  children ;  and  it  has  been  argued  that 
from  the  exception  of  Thomas^  in  the  powers  O' 
charging  the  Wrightington  estate,  and  the  absence  d 
any  provision  in  these  powers  for  the  case  of  a  union 
of  the  estates  in  William  or  Charles^  it  is  to  be  in- 
ferred that  the  testator  contemplated  the  union  of  the 
Scarishrick  estate  and    the  IVrightmgtan  estate  in 
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TAam(iSj  and  not  in  William  or  Charles.     But  it  is       18S8. 
obvious  that  Thomas  was  excepted  in  the  powers  of  scarisbrick 
charging  the  Wrightington  estate,  because  at  the  time  «. 

of  his  accession  to  that  estate,  he  must  have  been  in  and  others. 
the  possession  of  the  Scarisbrick  estate,  and  he  would 
therefore  have  the  power  of  charging  that  estate, 
which  the  testator  considered  sufficient.  He  was 
excepted  in  the  power  of  charging  the  JEccleston 
estate  for  the  same  reason.  In  like  manner,  IVilliam 
was  excepted  in  the  power  of  charging  the  latter  estate, 
because,  at  the  time  of  his  accession  to  that  estate,  he 
must  have  been  in  possession  either  of  the  Scarisbrick 
or  of  the  Wrightington  estate,  or  of  both,  and  would 
have  the  power  of  charging  them, 

(The  arguments  for  the  Appellant  in  respect  to  the 
JSccleston  shifting  clause  were  to  the  like  effect, 
maintaining  these  two  propositions.  Firsts  That  that 
clause,  like  the  Wrightington  shifting  clause,  was  to 
be  read  distributively,  that  is,  so  as  to  shift  the  estate 
as  between  sons  and  their  issue,  and  as  between 
daughters  and  their  issue,  but  not  as  between  sons  and 
daughters ;  and  consequently,  if  the  Eccleston  estate 
shifted  to  Thomas,  the  testator's  eldest  son,  upon  the 
Appellant  becoming  entitled  to  the  fVrightington 
estate,  the  Eccleston  estate  reverted  to  the  Appellant 
upon  the  death  and  failure  of  issue  of  Thomas, 
William  the  only  other  son  of  the  testator  having  also 
died  without  issue :  Secondly,  That  by  the  shifting 
clause  applicable  to  the  Eccleston  estate,  that  estate 
was  not  to  shift  from  any  soa  of  the  testator  on  his 
becoming  entitled  to  the  Wrightington  estate,  unless 
some  other  child  of  the  testator  younger  in  age  than 
the  son  so  becoming  entitled,  or  issue  of  some  such 
younger  child,  should  be  then  living,  and  when  the 
Appellant  became  entitled  to  the  Wrightington  estate, 
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1838.       there  was  not  in  existence  any  child  of  the  testator 
ScABisBRicK  younger  in  age  than  the  Appellant,  or  issue  of  any 
"0^  such  younger  child.) 

ECCLESTOH  ./  o 

aod  others. 

Mr.  Pemberton  and  Sir  fFUliam  Follett,  (Mr. 
fValher  with  them,)  for  the  Respondents : — If  tlie  de- 
cree pronounced  in  the  suit  in  the  Court  of  Chancery 
in  the  county  of  Lancaster — in  which  all  the  parties 
acquiesced — was  consistent  with  law,  the  decree  which 
is  the  subject  of  this  appeal  cannot  be  disturbed. 
The  proper  way  to  give  a  true  construction  to  the 
will,  is  to  read  all  the  clauses  together,  and  from  the 
whole  to  collect  the  testator's  intention.  And  if  there 
be  inconsistent  clauses  which  may  bear  different  con- 
structions, that  is  to  be  adopted  which  effectuates  the 
testator's  general  intention.  The  only  safe  rule  of 
construction  is, — avoiding  all  vague  conjectures, — to 
consider  the  language  used,  and  give  it  the  ordinary 
interpretation.  Adopting  that  rule,  your  Lordships 
will  find  that  the  decree  which  has  been  pronounced 
is  consistent  with  the  express  words  of  the  will,  as 
well  as  the  plain  and  manifest  purpose  and  intention 
of  the  testator,  as  declared  by  his  will,  and  is  the  only 
one  which  could  have  been  made  without  a  departure 
from  the  established  rules  and  principles  of  construc- 
tion applicable  to  wills. 

All  parties  agree  that  it  was  the  primary  object  and 
general  intention  of  the  testator — except  in  certain 
cases  specially  provided  for  in  his  will,  and  which 
have  not  happened — to  give  one  of  his  three  estates  to 
each  of  his  three  sons,  and  raise  up  and  perpetuate 
three  distinct  families,  each  of  whom  was  from  time 
to  time  to  enjoy  one  of  the  estates,  and  to  each  of 
whom  he  attached  distinct  names  and  family  arms. 

One  way  to  test  the  construction  of  the  will  is, 
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«  first,  to  read  it  without  the  shifting  clauses,  and  try  if 
it  will  bear  any  other  construction  than  that  given  to 
it  by  the  Duchy  Court,  by  the  Master  of  the  Rolls, 
and  Lord  Chancellor  Lyndhurst.  To  any  one  care- 
fully reading  the  devises  and  the  shifting  clauses,  it 
must  appear  quite  clear  that  none  of  the  sons,  except 
ThamaSy  the  first,  could  be  in  possession  of  two  of  the 
estates  together.  The  Appellant,  who  took  the 
Wrightington  estate,  assumed  the  name  and  arms  of 

:  JXcconson^  which  he  has  discontinued  to  use,  and  in- 
stead of  them  he  has  taken  the  name  and  arms  of 
Scariabrick,  and  entered  into  possession  of  that  estate, 
whereupon  he  should  have  given  up  the  IVrighting- 
tan  estate  as  well  as  the  name  and  arms  attached  by 
the  testator  to  that  estate,  as  the  two  estates  could  not 
unite  in  any  of  the  sons  except  the  eldest.  The  tes- 
tator's intention  as  to  the  severance  of  these  estates  is 
quite  clear. 

It  also  appears  from  the  jointuring  clauses  that  the 
intention  was  to  prefer  male  issue  to  females,  and  the 
eldest  to  the  youngest,  whether  male  or  female. 
Powers  of  portioning  and  of  jointuring  were  given  to 
each  son,  out  of  his  own  estate, — in  all  events  the 
three  estates  were  to  be  kept  distinct  in  three  females, 
except  only  in  the  event  of  their  coming  to  the  eldest 
son  under  the  limitations  of  the  will. 

The  principle  of  construction  on  which  the  judg- 
ment of  the  IVl  aster  of  the  Rolls  proceeded  was,  that 
you  cannot  depart  from  the  clearly  expressed  inten- 
tion in  one  part  of  the  will,  unless  you  find  a  difierent 
intention  as  clearly  expressed  in  another  part  of  it. 
The  Appellant  has  under  the  limitations  of  the  will 
succeeded  to  the  Scarisbrick  estate.  There  is  no 
younger  son  to  take  the  other  estates,  but  there  are 


1838. 

* V — ' 

Scarisbrick 

V, 
ECCLESTON 

and  others. 
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1838.       daughters — ^younger  daughters,  and  younger  than  the 
ScARisBBicit  Appellant,  not  in  age,  hut  in  limitation.   When  William 
V.         died,  there  was  a  younger  son  in  point  of  age,  the 
and  others.   Appellant,  and  he  properly  succeeded  to  the  Wright^ 
ington  estate  in  place  of  William.     But  it  is  contended 
that  the  will  is  to  be  construed  distributively  refe- 
rendo  singula  singulis.     Those  words    are   used    in 
Cook  V.  Gerrard  (b),  good  phrases,  but  without  appli- 
cation.    No  illustration  can  make  it  more  clear  than 
the  words  of  the  JVrightington  shifting  clause  taken 
by  themselves,  that,  when  a  younger  son  succeeds  to  the 
Scarishrick  estate,  and  there  is  no  other  younger  son, 
then  a  daughter  succeeds  to  the  fVrightington  estate, 
the  intention  being  that  sons  take  before  daughters,  the 
eldest  son  taking  before  a  younger,  the  issue  of  each 
taking  before  the  others,  the  estates  not  to  go  over  until 
all  the  sons  and  daughters  of  testator  and  their  issue 
are  extinct.     Suppose  Thomas  to  have  been  in  posses- 
sion of  the  Scarishrick  estate ;  William^  of  the  Wright- 
ington ;  and  Charles^  of  the  Eccleston  estate ;  and  that 
Thomas  died  leaving  a  daughter,  in  which  event  WiU 
liam  would   succeed   to  the  Scarishrick  estate,  and 
Charles  to   the    Wrightington ;   in  that  case   would 
Charles  continue  to  hold  the  Eccleston  estate  with  the 
fVrightington  estate,  and  the  daughter  of  Thomas  be 
wholly  unprovided  for  ?     Yet  that  is  a  state  of  cir- 
cumstances which  might  arise  from  the  construction 
contended  for  in  behalf  of  the  Appellant.     Supposing 
further,   that  Charles  dies  leaving  a  daughter,  and 
William  is  in  possession  of  the  Scarishrick  estate,  and 
there  is  no  younger  son,  then  this  state  of  facts  might 
arise, — the  daughter  of  Thomas,  the  eldest  son,  would 

(6)  1  Saund.  i8i. 
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be  without  any  estate,  William  would  have  the  Sea--       isss. 
risbrick  estate,  and  the  daughter  of  Charles  would  «'    '     ' 

'  ^  ^  SCARISBRICK 

have  the  other  two  estates.  Surely  your  Lordships  ». 
would  not  do  such  violence  to  the  plain  construction  and  others. 
of  the  will,  producing  a  result  that  was  never  con- 
templated by  the  testator.  Suppose  that  Thomas  died 
leaving  granddaughters,  children  of  a  deceased  son, 
William  living,  and  that  Charles  died  leaving  daugh- 
ters only,  William  in  that  event  would  succeed  to  the 
Scarisbrick  estate.  There  would  be  nothing  to  revive 
the  limitations  of  the  fVrightington  estate  in  favour  of 
William^  but  it  would  go  to  Thomas's  granddaughters, 
while  there  may  be  sons  of  his  daughters.  Suppose 
another  case — William  also  dying,  leaving  daughters ; 
if  they  should  fail,  the  estate  would  go  to  the  testa- 
tor's daughters,  while  a  son  was  living.  These  and 
other  results  equally  inconsistent  might  follow  from 
the  construction  contended  for  by  the  Appellant. 
That  construction  would  defeat  the  intention  of  the 
testator  in  three  cases  out  of  four  of  any  number 
of  supposable  cases.  For  him  it  is  argued  that 
**  younger"  applies  to  younger  in  age  only,  and  not 
to  "posterior  in  limitation."  But  it  is  now  quite 
settled  that  a  daughter,  who  is  an  eldest  child,  will 
take  a  provision  for  younger  children.  In  wills  and 
settlements,  it  is  not  seniority  of  age,  but  of  succession 
that  we  are  to  look  to.  Lady  Hunlocke,  tesator's 
eldest  daughter,  is  excluded  as  well  by  the  construc- 
tion contended  for  by  the  Appellant  as  by  that  of  the 
Respondents.  Whether  the  testator  intended  to  dis- 
inherit her  or  not,  she  is  excluded  from  the  succession 
by  any  construction  that  may  be  put  on  the  will. 
There  are  provisions  in  the  will  applicable  to  Thomas, 
the  eldest  son,  which  are  not  extended  to  the  other 
sons  or  their  issue.     If  any  issue  of  the  person  in 

VOL.  V.  H  H 
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1 838.  possession  of  the  WrightiTigton  estate  succeed  to  the 
ScAiusBRjcK  Scarisbrick  estate,  the  Wrigktington  estate  is  to  go  over 
^    ^-  to  the  person  next  beneficially  entitled,  which  is  not 

ECCLESTON  *  .      ,  •'  - 

and  others.  SO  in  the  shifting  clause  of  the  Ecclestan  estate ;  the 
intention  being,  that  the  two  former  estates  should 
not  unite  in  any  one.  The  distributive  construction 
contended  for  would  not  effect  the  intention  ascribed 
to  the  testator  by  the  Appellant. 

This  case  has  undergone  three  different  argnmente 
and  examinations  by  very  careful  Judges ;  first,  in  the 
duchy  of  Lancaster  in  1823,  the  judgment  there  being 
afterwards  on  deliberation  adopted  by  the  Master  of 
the  Rolls,  and  approved  of  by  the  Lord  Chancellcv* 
The  main  argument  for  the  Appellant,  that  the  shifting 
clauses  were  to  operate  from  son  to  son  and  from 
daughter  to  daughter,  and  not  from  son  to  daughter, 
&c.,  could  not  sustain  that  construction,  except  by  the 
interpolation  of  words  in  the  will,  which  was  attempted 
in  the  Court  below,  but  unsuccessfully.  All  that  was 
required  to  sustain  the  judgment  of  the  Court  below 
was,  to  read  the  words  "younger  daughter,"  as  younger 
or  posterior  in  limitation,  and  to  apply  it  to  daughters 
as  well  as  to  sons,  in  which  sense  the  word  "  younger" 
has  been  already  taken  and  acted  upon  as  being 
posterior  in  limitation  in  this  very  will.  The  con- 
struction contended  for  by  the  Appellant,  on  whatever 
ground  it  may  be  put,  might  and  would  in  the  events 
which  have  happened,  as  well  as  others  which  mi^t 
have  occurred,  not  only  lead  to  consequences  and  to 
an  enjoyment  of  the  estates  which  the  testator  could 
never  have  intended  or  contemplated,  but  would 
necessarily  require  some  of  the  express  directions  and 
provisions  of  the  will  to  be  struck  out  and  rejected, 
and  others  to  be  modified  and  altered  in  a  manner 
and  to  an  extent  which  can  neither  be  supported  or 
justified  on  principle  or  authority.   The  case  ofStanh/ 
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V.  Stanley  (c)  is  not  applicable  to  the  point  for  which  it        1838. 
was  cited.     That  case  shows  that  a  life  estate  may  be  sc^,^jsbrick 
forfeited  by  the  tenant  for  life,  but  his  forfeiture  could  »• 

not  affect  the  remainders,  because  the  trustees  would    and  others, 
enter  to  preserve. 

The  reverter  clause  is  no  part  of  the  shifting 
clause,  and  ought  not  to  be  read  with  it.  Suppose 
in  the  words  "  any  younger  son  or  daughter/*  the 
word  "younger"  referred  to  daughter  as  well  as 
to  son,  still  it  may  be  contended  that  the  meaning 
18  "younger"  in  the  order  of  succession  to  the 
estates.  And  in  that  sense  the  eldest  son  even  is 
to  take  in  the  limitations  of  the  Wrightington  and 
Eccleston  estates ;  he  is  younger,  that  is,  posterior  to 
the  other  sons  in  succession  to  those  estates.  And  to 
that  effect  is  the  passage  in  Sir  E.  SugderCs  Treatise 
on  Powers,  2d  vol.  p.  292,  last  edition :  ^*  These  cases 
profess  to  go  merely  upon  the  intention,  that  the  child 
is  not  a  younger  child  within  the  power,  and  by 
parity  of  reason,  where  an  eldest  child  is  in  effect  a 
younger  child  with  reference  to  the  estate^  he  may  be 
an  object  of  a  power  to  appoint  to  younger  children, 
as  where  an  estate  is  settled  on  the  son,  and  where 
there  is  an  eldest  daughter,  then,  although  in  point  of 
age  the  daughter  is  eldest,  yet  it  is  well  settled  that 
the  son,  as  he  takes  the  estate,  though  not  so  by 
primogeniture,  shall  be  considered  an  eldest  child, 
and  the  daughter,  though  eldest,  shall  be  taken  as  u 
younger  child ;  so  an  elder  son  unprovided  for  may 
take  under  a  provision  for  younger  children ;  for  it  is 
to  the  intention,  and  not  to  the  words  elder  or  younger y 
that  the  Court  adverts."  In  that  sense  Miss  Eccleston^ 
though  not  younger  in  age  than  the  Appellant,  answers 
the  description  in  the  shifting  clause  ;  she  is  younger 

(c)  i6  Ves.  49X. 
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1 838.      in  reference  to  the  succession  to  the  estate.     It  is 

ScARisBRicK  submitted  that  on  the  two  points,  .viz.  that  the  words 

^  ^^^        cannot  be  construed  distributively  without  inserting 

und  others,    other  words,  and  that  '^  younger*'   does   not  mean 

younger  in  age,  but  in  limitation,  the  judgment  of 

the  Master  of  the  Rolls  was  right*  ' 

The  Lord  Chancellor: — My  Lords,  although  this 
will  does  not  devise  legal  estates,1t  directs  the  disposi- 
tion of  the  property  in  such  a  form  of  words  that 
the  construction  of  it  will  be  the  same  as  if  it  had 
been  a  devise  of  legal  estates ;  ant!  the  only  difficulty 
is  how  to  frame  the  questions  for  the  consideration  of 
the  learned  Judges  to  enable  them  to  give  answers. 
I  apprehend  there  are  two  ways  of  doing  it ;  one  by 
converting  the  language  of  the  will  into  a  devise  of 
legal  estates,  which  would  require  an  alteration  of  the 
words,  a  course  to  be  avoided  if  possible,  and  the  other 
is  this, — after  stating  the  exact  words  of  the  will,  to 
state  that  the  settlement  was  executed  in  strict  con- 
formity with  the  direction  of  the  shifting  clauses,  the 
creations  of  the  trusts,  the  powers  of  jointuring  and 
charging,  and  the  direction  for  using  the  arms  and 
names  of  Scarisbrick  and  Dicconson.  That  statement 
will  raise  the  questions  for  the  consideration  of  the 
Judges,  as  if  it  had  been  a  devise  of  legal  estate.  I  think 
the  proper  course  is  to  state  the  facts  as  they  are  found 
in  both  the  printed  cases,  upon  which  there  is  no  doabt 
or  difference ;  and  pursuing  that  course,  I  propose  that 
the  questions  should  be  stated  in  this  way  : — 

The  testator, 'at  the  time  of  making  his  will  and 
codicils,  had  seven  children,  who  were  bom  and 
named  in  the  following  order :  Thomas,  Ann,  Marjff 
£Uzabethy  Catlierincj  William^  Charles.  The  testator 
never  had  any  other  child.  He  made  his  will  and 
codicils  in  the  words  in  which  they  are  to  be  found  in 
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«  .  

the  appendix  to  Appellant's  case.      The   testator's       jsss. 
uncle.  Thomas  ZHcconson.  died  without  issue  in  the  „      ''     ' 

Scarisbrick 

testator's  lifetime.    William^  his  second  son,  also  died         v. 
in  his  lifetime,  without  issua      Shortly  after  the  tes-    ^^^  others. 
tator's  death,  Thomas^  the  eldest  son,  obtained  the 
Royal  licence  to  take  and  use  the  surname  and  arms 
of  Scarisbricky  and  entered  into  possession  of  that 
estate ;  Charles^  was  at  that  time  an  infant,  but  the 
Royal  licence  was  obtained  for  him  to  take  and  use 
the  name  and  arms  of  Dicconsony  and  upon  attaining 
the  age  of  25  years,  he  entered  into  possession  of  the 
JVrighHngton  estate.     ThomaSy  the  eldest  son,  died 
without  issue,  whereupon  Charles  obtained  the  Royal 
licence  to  take  and  use  the  surname  and  arms  of 
Scarisbrick  only,  which  he  accordingly  took,  and  en- 
tered into  possession  of  that  estate,  and  he  relin- 
quished and  intends  no  longer  to  use  the  name  and 
arms  of  Dicconson.  Ann,  Man/y  Elizabethy  Catherine 
and  Charles  are  still  living.    Ann  married  Sir  Thomas 
Windsor  Hunhckey  bart.,  in  the  testator's  lifetime^  and 
is  now  his  widow,  and  has  issue  one  son  and  no  other 
child.     Charles  has  never  been  married.     Mary  has 
never  been  married.  Elizabeth  married  Edward  Clif" 
taUj  and  has  issue  a  son  and  other  children.    The  tes- 
tator's widow  died  some  time  since.     A  -settlement 
was  executed  in  strict  conformity  with  the  testator's 
direction ;  the  shifting  clauses,  the  declaration  of  the 
trusts  of  the  terms,  the  powers  for  jointuring  and 
charging,  and  the  directions  for  taking  and  using  the 
arms  ^d  names  of  Scarisbrick  and  ZHcconsony  being 
in  the  words  used  by  the  testator.     The  questions  to 
be  put  to  the  learned  judges  are  : — 
.  Ist.  Who  is  entitled  to  the  Wrightington  estate? 
,  jld.:  Who  is  entitled  to  the  Eccleston  estate  ? 

u  H  3 
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18S8.  Mr.  JiuHce  Park:— Two  of  the  learned  Chief 

ScARisBRicK  Judges  of  Westjninster  Hall,  being  Peers  of  Parlia- 

EccLESTON    ™^"^>  ^"^  ^^^  Lord  Chief  Justice  of  the  Court  of 

and  others.    Common  Plcas,  having  been  necessarily  absent  at  the 

Feb.  13.      argument,  the  duty  devolves  upon  me  of  declaring  to 

your  Lordships  the  opinion  of  my  learned  brotherB 

and  myself  upon  the  questions  propounded  to  us  by. 

your  Lordships  for  our  consideration,  and  I  am  happy 

to  say  that  upon  the   opinion  to  be  given  we  are 

unanimous. 

The  questions  proposed  to  us  are  two,  namely,  first, 
Who  is  entitled  to  the  Wrightington  estate  ?  and  the 
second,  Who  is  entitled  to  the  Ecclestan  estate  ?  The 
reasoning  applicable  to  the  one  question  decides  the 
other  also.  These  questions  arise  out  of  a  very  com- 
plicated will,  which  questions  were  certainly  decided 
by  two  very  eminent  Judges,  Sir  John  Xicachj  for- 
merly Master  of  the  Rolls,  and  the  noble  and  veiy 
learned  Lord  Chancellor  Lyndhurst,  upon  an  appeal 
to  his  Lordship  from  Sir  John  Leach. 

The  papers  being  all  before  your  Lordships,  it 
would  be  a  waste  of  your  time,  as  well  as  most  fii- 
tiguing,  to  read  the  whole  of  the  will  and  codicils,  for 
they  are  fully  set  forth  in  the  appendix  to  the  Appd- 
lant's  case.  But  it  may  be  material  to  call  the  atten- 
tion of  your  Lordships  to  the  state  of  this  family,  as 
stated  in  the  preamble  to  the  questions  submitted  to 
the  Judges.  The  testator,  at  the  time  of  making  his 
will  and  codicils,  had  seven  children,  and  this  iras 
their  order  of  seniority,  Thomas^  Ann^  Mary^  EU* 
zabeth,  Catherine^  William  and  Charles^  the  Appel- 
lant, so  that  Thomas  was  the  eldest  in  order  of  birth, 
and  the  second  and  third  sons  came  after  the  four 
daughters.    The  testator's  uncle,  Thomas  DiccanMh 
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died  in  the  lifetime  of  the  testator  and  without  issue ;        i838. 
William^  the  second  son  of  the  testator,  died  also  in  his  scarisbrick 
Other's  lifetime  without  issue.  Shortly  after  testator's  v. 

death,  in  1809,  Thomas^  his  eldest  son,  obtained  the  and  others. 
Koyal  licence  to  take  and  use  the  name  and  arms  of 
Scarisbrickj  instead  of  his  former  name  of  Eccleston, 
and  entered  into  possession  of  the  Scarisbrick  estate. 
Charles,  the  Appellant,  was  at  that  time  an  infant, 
but  the  Royal  licence  was  also  obtained  for  him  to 
take  and  use  the  name  and  arms  of  Dicconson,  and 
upon  attaining  the  age  of  25  years,  he  entered  into 
possession  of  the  Wrightington  estate.  ThomaSj  the 
eldest  son  of  the  testator,  died  without  issue  in  1833, 
whereupon  Charles  obtained  the  Royal  licence  to  take 
and  use  the  name  and  arms  of  Scarisbrick  only,  which 
he  accordingly  took,  and  entered  into  possession  of 
that  estate,  and  he  has  relinquished  and  ceased  to  use 
the  name  and  arms  of  Dicconson.  The  daughters, 
Ann^  Mart/f  Elizabeth  and  Catherine  are  still  living ; 
Anuy  who  married  Sir  Thomas  Hunloke^  is  now  a 
widow,  and  has  one  son  and  no  other  child  ;  Mary  is 
unmarried ;  Elizabeth  married  Edward  Clifton,  and 
has  Jssue  a  son  and  other  children ;  Charles,  the  Ap- 
pellant, has  never  been  married.  A  settlement  was 
executed  in  strict  compliance  with  the  testator's  direc- 
tions, the  shifting  clauses,  tlie  declaration  of  the 
trusts  of  the  terms,  the  powers  for  jointuring  and  the 
directions  for  taking  and  using  the  arms  and  names  of 
Scarisbrick  and  Dicconson^  being  in  the  words  used 
by  the  testator. 

Such  were  the  circumstances  of  this  family,  and 
from  that  state  of  things  the  questions  arise.  The 
testator  appears,  in  making  the  disposition  of  his 
estates,  to  have  had  two  principal  objects  in  bis  con- 
tatnplation ;  first,  to  prefer  his  sons  and  all  their  issue 

u  H  4 
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J838^     male  and  female,  to  all  his  daughters  and  their  issue ; 
ScABissnicK   second,    to    keep    his   three  estates   of   Scaritbrkk^ 
EccL  TO      ^Vrightington  and  Eccleston,  separate,  and   to  consd- 
and  others,    tute  three  families.     Both  these  objects  could  not  be 
absolutely  secured  in  all  events ;  and  the  second  ob^ecti 
that  of  constituting  three  families,  is  purposely  de- 
parted from  in  case  of  the  two  younger  sons  dying 
without  issue,  and  the  eldest  surviving,   or  leaving 
issue  surviving,  them.     There  are  also  circumstanoei 
in  the  disposition  to  the  daughters  from  which  it  may 
be  inferred,  tliat  the  testator  did  not  contemplate  tbe 
devolution  of  an  estate  to  any  one  of  them,  so  long  as 
there  was  a  son  or  issue  of  any  son  living.     After  the 
decease  of  all  the  sons  without  issue,   tlie   principal 
estate,  Scaru'bricky  is  given  to  the  eldest  daughter^ 
Ann^  and  Wrightington  estate  is  given  to  the  second 
daughter,  Mary^  and  no  interest  in  the  IVrigktingUm 
estate  is  given  to  AjiUj  till  after  the  failure  of  issue  of 
all  her  sisters.     Now  if  the  testator  contemplated  the 
shifting  of  the   JVright^ngton  estate  to    any    of  his 
daughters,  upon  the  event  of  a  son  possessed  of  that 
estate  succeeding  to  the  Scarishrick  estate,   it  is  very 
difficult  to  account  for  his  not  having  provided  for  the 
JVrightington  estate  shifting  to  her.     But  if  he  did 
not  contemplate  any  estate  coming  to  his  daughters 
till  after  the  issue  of  his  sons  was  extinct,  the  provi- 
sion, as  it  stands,  is  sensible  and  consistent;  for,up(m 
failure  of  issue  of  the  sons,  Scarishrick  would  come  to 
Anriy  and  Wrightington  to  Mary.     She  (^Mary)  might 
afterwards  succeed  to  Scarishrick^  and    then  by  the 
provision,  as  it  stands,  fVrightington  would   shift  to 
Elizabeth.     Thus  the  issue  male  and  female  of  the 
sons  would  be  preferred  to  the  daughters  and  their 
issue ;  as  long  as  any  issue  of  more  sons  than  one 
remained,   Scarishrick  and  JVrightington   would  be 
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kept  distinct,  and  upon  failure  of  issue  of  all  the  sons,       isss. 
the  three  estates  would  devolve  separately  upon  the  « 
daughters.     The  provision  by  which,  in  case  all  the  ». 

sons  of  the  testator  but  one  should  die  without  issue,    and  othe^" 
the   Scarisbrick  estate  should  be  charged   with   an 
annuity  of  1000  /.  in  addition  to  the  600  L  per  annum 
already  charged  upon  that  estate  for  his  wife,  affords 
.    a  strong  proof  of  the  testator's  meaning  and  under- 
[   standing,  that  in  that  event  a  younger  as  well  as  an 
|:   elder  sou  surviving  would   have  more  estates,  and 
•'  therefore  could  well  pay  the  increased  jointure. 

At  the  end  of  the  shifting  clause,  the  testator  pro- 
-  yides  for  a  reverter  in  case  the  fFrightington  estate 
should  have  shifted  to  CharleSj  Elizabeth  or  Catherine^ 
but  the  name  of  Mary  is  omitted.  How  is  this  to  be 
accounted  for,  if  the  testator  supposed  that  the  JVrighU 
mgton  estate  might  have  come  to  Mary  by  shifting 
firom  Charles  ?  It  might  come  to  Charles  by  shifting 
from  William^  and  to  Elizabeth  by  shifting  from 
,  Mary.  It  could  not  shift  from  Ann^  because  Ann 
would  not  take  it  under  the  limitation ;  and  the  re- 
verter clause  proceeds  evidently  upon  the  supposition 
that  it  could  not  shift  to  Mary  under  the  shifting 
clause.  To  make  the  whole  consistent,  we  must  sup- 
pose the  intention  to  be,  that  the  estate  was  only 
to  shift  from  sons  to  sons,  and  from  daughters  to 
daughters. 

It  now  remains  to  be  considered,  whether  the  words 
of  the  shifting  clause  will  bear  that  construction. 
The  event  has  happened,  that  Charles  being  entitled 
to  the  Wrightington  estate,  has  by  the  death  and 
failure  of  issue  of  his  brother,  Thomas^  become  pos- 
sessed of  the  Scarisbrick  estate,  and  the  question  is, 
whether  when  he  became  so  possessed  there  was 
living  any  younger  son  or  daughter  of  the  body  of  the 
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1838.      testator  within  the  meaning  of  the  testator ;  in  other 
ScARisBRicx  '^^^Sj  ^^  Mary  such  a  daughter  as  the  testator 
V-         contemplated  ?     She  was  certainly  a  daughter  of  his 
and  others,   body.   But  the  phrase  "  any  younger  son  or  daughter," 
will  not  bear  the  construction   of  any  son  or  m^ 
daughter,    which   would    include  Ann^   the    eldest 
daughter,  who  was  manifestly  intended  to  be  excluded. 
The  plain  common  sense  meaning  of  '^  younger  Mm  vit 
daughter ^^  is  ^^  gouager  son  or  younger  daughter^**  and, 
unless  a  plain  intention  to  the  contrary  can  be  shown, 
that  construction  ought  to  prevail.    Assuming  then  the 
words  to  mean  ^^  younger  daughter,"  to  what  does  that 
word  ^^  younger"  refer?  Does  it  mean  younger  than 
the  eldest  brother  or  sister,  or  younger  than  the  person 
from  whom  the  estate  has  shifted  ?    The  language  of 
the  reverter  clause  appears  to  afford  the  answer.    In 
that  clause  the  testator  must  be  supposed  to  speak  of 
the  failure  of  issue  of  the  same  persons  to  whom  the 
estate  would  shift  under  the  shifting  clause;  for  he  thoe 
says,  ^*who  should  be  younger  than  the  son  or  daughter 
from  whom  the  estate  should  have  shifted/'     This 
language  is  not  applicable  to  any  of  the  daughters 
named  in  the  will,  all  of  whom  are  older  than  Charla ; 
none  of  them,  therefore,  can  be  intended  as  persons  to 
whom  the  estate  could  shift  from  Charles. 

The  shifting  and  reverter  clauses  of  the  estate  of 
Eccleston  appear  to  have  been  framed  upon  similar 
views  of  the  case ;  for  in  those  clauses  llie  name  of 
Mary  is  omitted  as  well  as  Ann. 

Charles  has  succeeded  to  the  fVrightington  estate, 
and  Elizabeth  is  next  in  the  limi  tation  of  the  Eccleston 
estate,  and  if  there  be  a  younger  daughter  living  in 
the  meaning  of  the  will,  Elizabeth  is  entitled  to  that 
estate.  But  according  to  the  reverter  clause,  the 
daughter  so  living  must  be  a  daughter  younger  than 
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th^  son  or  daughter  from  whom  the  eatate  shifted.       1838. 
JEHzabetk  is  not  younger  than  Charles,  and  though  scarisbrick 
she  is  youneer  than  Ann  and  Mary,  the  Eccleston    ^    ^* 
estate  cannot  shift  from  either  of  them  to  Elizabeth,    aud  othen. 
to  whom  it  is  given  in  preference  to  either. 

It  is  evident  indeed  from  the  language  of  the 
will,  that  the  testator  contemplated  the  birth  of  other 
aoDS  and   daughters  who  would  be  younger  than 
;  Charles;  and  if  the   existence   of  such  a  younger 
daughter  would  cause  the  estates  to  shift  from  Charles 
to  Mary  or  Elizabeth,  it  is  di£5icult  to  find  any  good 
iwson  for  an  intention  that  it  should  not  shift  in 
eoosequence  of  the  existence  of  Catherine,  who  is 
yoBnger  than  Elizabeth,  though  older  than  Charles. 
It  is  very  improbable,   however,   that  the  testator 
•hould  have  intended  the  shifting  to  Mary  or  Eliza- 
heth  to  depend  upon  the  existence  of  a  perscm,  whether 
bom  or  to  be  bom,  who  would  have  no  interest  in 
that  event.     If,  indeed,  by  younger  he  meant  pos- 
[  tenor  in  limitation,  it  would  apply  to  all  the  daugh- 
ters.    But  this,  as  I  have  said  to  your  Lordships,  is 
not  the  natural  construction  of  the  word  ^^ younger'^* 
and  if  the  natural   constmction  is  to  be  departed 
^  from,  that  construction  which  best  supports  the  ap- 
[   parently  primary  intention  of  the  testator  ought  to 
I    prevail,    provided  it  be   consisteut  with  the  rules 
[   allowed  by  law.     Now  if  the  words  "  younger  son  or 
^   daughter"  be  construed  distributively  with  reference 
[    to  the  persons  from  whom  the  estate  is  to  shift,  that 
;    is^  *^  a  son  younger  than  a  son,  or  a  daughter  younger 
;    than  a  daughter,  from  whom  the  estate  is  to  shift," 
;    the  primary  intention  of  preferring  the  sons  and  all 
,  their  issue  to  the  daughters  and  their  issue,  will  be 
preserved  without  violating  any  recognized  principle 
of  constmction. 
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1838.       admit  of  a  construction  which  will  effectuate  that 
c^TT.^-  intention. 

V.  We  are  therefore  of  opinion,  that  as  long  as  Qiarkt 

and  otbe^s.   lives  neither  of  the  shifting  clauses  can  take  dSod, 

and  therefore,  in  answer  to  the  questions  proposed  by 

your  Lordships,  we  say  that  Charles  retains  both  the 

fVrightington  and  Eccleston  estates. 

The  Lord  Chancellor : — My  Lords,  having  listened  to 
the  opinion  of  the  learned  Judges  in  this  case,  it  wiQ 
become  the  duty  of  your  Lordships  to  consida  the 
effect  of  that  opinion,  and  to  determine  the  case,  aad 
for  that  purpose  I  would  move  your  Lordships  that  the 
further  consideration  of  this  case  be  adjourned. 

Adjourned  accordingly. 


July  84.  The  Lord  Chancellor : — My  Lords,  this  case  was  n 

appeal  from  a  decree  pronounced  in  the  Court  of 
Chancery  upon  a  bill  filed  by  Mary  Eccleston^  Et 
ward  Clifton  and  Elizabeth  his  wife,  and  Uimm 
CliftoHj  against  Lord  Skelmersdale  and  StreynJm^  ! 
Master  J  and  Charles  Scarisbrickf  in  which  they  piafed  | 
*'  that  the  rights  and  interests  of  all  parties,  xvaA/f  \ 
the  said  will  and  first  codicil,  in  the  said  Wrigkt'  \ 
ington  estates  subsequently  to  the  term  of  2000  yetfi 
directed  to  be  limited  therein,  and  in  the  JSoefestai 
estates,  might  be  declared  and  ascertained,  and  that 
the  trustees,  the  Respondents,  Lord  Skelmersdale  sai 
Mr.  Master,  might  be  directed  to  pay  and  apply  the 
rents  and  profits  conformably  thereto." 

My  Lords,  the  real  question  in  the  cause  walk 
whether  the  shifliDg  clauses  in  the  will,  under  which 
the  parties  claim,  had  or  had  not  taken  effect  in  the 
events  which  had  happened.    The  cause  came  oo  to 
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be  heard  before  his  Honor,  the  late  Master  of  the 
Rolls,  and  he  by  his  decree  declared,  ^^  that  in  the 
events  which  had  happened  upon  the  death  of  Thomas 
Scarisbrickf  the  Appellant  having  succeeded  to  the 
ScarUbrick  estate,  the  Respondent,  Mary  Eccleston, 
as  next  in  order  of  succession,  after  the  limitation  to 
the  Appellant  and  his  issue,  became  entitled  to  the 
fVrightington  estate,  and  that  the  Respondent,  Eliza-- 
betk  Clifton^  as  the  next  in  order  of  succession  to  the 
JEcckston  estate,  became  entitled  to  the  Eccleston 
ertate/'  and  then  the  consequential  directions  were 
given. 

.  The  case  then  went  frqm  the  Rolls  by  appeal  to 
the  then  Lord  Chancellor,  Lord  Lyndhurst,  and  the 
decree  which  had  been  pronounced  at  the  Rolls  was 
by  him  affirmed. 

My  Lords,  when  the  case  came  before  your  Lord- 
^ips,  it  was  thought  to  be  a  case  which  required  the 
■flfiistance  of  the  Judges,  and  accordingly  the  case 
was  argued  before  the  learned  Judges,  and  two  ques- 
tions were  submitted  for  their  consideration.  After 
Stating  what  had  taken  place  in  the  family,  the  two 
questions  which  were  put  were.  Who  was  entitled  to 
the  Wrigktingion  estate,  and  who  was  entitled  to  the 
Meclestan  estate?  The  real  question  was,  whether 
'mpoKi  the  death  of  the  elder  brother  all  the  estates 
>  Tested  in  the  younger  brother,  or  whether  the  shifting 
tiause  took  effect  and  carried  over  to  the  sisters  the 
Wriffhtington  and  Eccleston  estates  ? 

Your  Lordships  have  had  the  benefit  of  hearing  the 
unanimous  opinion  of  the  Judges,  the  result  of  their 
consideration,  and  that  opinion  was, "  We  are  therefore 
of  opinion,  that  as  long  as  Charles  lives  neither  of  the 
shifting  clauses  can  take  effect,  and  therefore,  in 
answer  to  the  questions  proposed  by  your  Lordships, 
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1838.       we  say  that  Charles  retains  both  the   WrightmgUm 

Sc'lIi^icE  ^^d  Eccleston  estates." 

V.  My  Lords,  I  fully  concur  in  the  opinion  tlie  learned 

and  others.    Judges  expressed,  and  I  am  authorized  by  the  noble 
and  learned  Lord  {d\  who  heard  the  case  in  the  Court 
of  Chancery,  to  say,  that  having  attended  to  the  arga- 
ments  addressed  to  your  Lordships  at  the  bar,  and 
the  reasons  stated  to  your  Lordships  by  the  learned 
Judges,  he  is  satisfied  that  the  Judges  have  come  to  a 
right  conclusion.     Under  these  circumstances  it  is 
unnecessary  to  occupy  your  Lordships'  time  by  re- 
stating the  reasons  you  have  already  heard  stated, 
and  I  propose  to  your  Lordships  now  to  reverse  the 
decree  pronounced  at  the  Rolls ;  and  in  order  to  gite 
effect  to  the   conclusion  which  your  Lordships  hate 
adopted,  to  which  the  Judges  have  come,  the  rigiit 
course  will  be  to  move  that  the  bill  be  dismissed, 
inasmuch  as  the  bill  was  filed  by  the  sisters  claiming, 
in  the  events  which  had  happened,  that  the  estates 
had  come  to  them.    The  result  of  the  opinion  of  tlie 
Judges  is,  that  there  is  no  foundation  for  that  claim, 
and  therefore  the  bill  will  be  dismissed. 

Mr.  Pemberton  : — ^Will  your  Lordships  permit  me 
to  suggest  that  I  do  not  apprehend  that  the  dismissing 
of  the  bill  would  be  the  necessary  consequence  of  that 
conclusion,  and  it  is  not  the  desire  of  any  of  the  famify 
that  it  should  be  done.  The  sisters  claim  in  remainder; 
it  is  clear  they  have  an  interest  under  the  will^  and 
they  claim  to  have  the  will  executed  according  to  the 
trusts  it  contains. 

The  Lord  Chancellor: — ^The  declaration  will  be, 
that  the  estates  remain  in  Charles^  and  a  settlement 
be  executed  conformably  to  it. 

(d)  Lord  Lyndhurat. 
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Mt.  Pemberton : — The  estates  are  in  the  trustees,        1838. 
and  the  trustees  will  have  to  execute  a  settlement  ac-  scawsbrick 
Gordins  to  the  declaration,  directing:  that  the  estates    ^    «'• 

_  ^  P  T  ECCLESTOM 

shall  be  limited  to  Charles j  according  to  your  Lord-    and  others. 
ship's  opinion. 

The  Lord  Chancellor : — If  that  is  the  object  of  the 
bill,  that  is  the  right  course. 

Mr.  Pemberton  : — Yes,  my  Lord,  and  that  was  the 
object  of  the  Appellant ;  it  was  impossible  to  execute 
a  conveyance  of  the  legal  estate  till  the  opinion  of 
the  Court  had  been  pronounced  upon  the  effect  of 
these  difficult  clauses.  There  will  be  a  settlement 
executed  in  the  way  your  Lordships  think  the  estates 

should  be  limited. 

The  Lord  Chancellor : — The  latter  part  of  the  de- 
cree of  the  Master  of  the  Rolls  will  be  right :  "  And 
his  Honor  did  order  that  it  should  be  referred  to  the 
Master  to  approve  of  a  proper  settlement  to  be  made 
of  the  Jf^righ  ting  ton  and  Eccleston  estates  to  the  uses 
and  upon  and  for  the  trusts,  interests,  and  purposes  in 
the  will  mentioned,  regard  being  had  to  the  declara- 
tions hereinbefore  made.'' 

Mr.  Pemberton: — Yes,  my  Lord;  it  is  only  an 
appeal  against  so  much  of  the  decree  as  declares  the 
right  to  be  in  the  sisters.  Your  Lordships  reverse 
that  declaration,  but  there  is  no  appeal  from  that 
part  of  the  decree  which  directs  a  settlement  to  be 
executed. 

The  Lord  Chancellor: — This  part  of  the  decree  can- 
not stand,  "  And  it  was  ordered  that  the  Respondents, 
the  executors,  and  trustees  of  the  testator,  should 
account  for  the  rents  and  profits  of  the  estates." 

Mr.  Pemberton : —  No,  my  Lord,  that  must  be 
altered. 

Mr.  Tinneif : — We  have  drawn  out  a  short  sketch 

VOL.  V.  I  I 
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1838.       of  the  decree,  which,  perhaps,  your  Lordships  will 
'     '    '      permit  me  to  read. 
ScARisBRicK       He  read  them. 

EccLESTON  Mr.  Femberton: — With  respect  to  these  proposed 
aud  others,    min^tes,  One  can  hardly  tell  the  effect  of  them. 

The  Lord  Chancellor : — It  is  impossible  we  can  deal 
with  them  without  much  consideration  on  your  part 
as  well  as  on  the  part  of  the  House ;  Mr.  Tinney  will 
hand  them  over  to  you. 

Mr.  Pemberton : — The  result  will  be  to  decide  ao 
cording  to  the  opinion  of  the  Judges,  and  refer  it  to 
the  Court  of  Chancery  to  give  effect  to  those  declara- 
tions. 

The  Lord  Chancellor : — That  would  be  by  declaring 
that  the  shifting  clauses  had  not  taken  effect,  and  that 
Charles  is  entitled  to  the  possession  of  these  two  estatesi 
and  refer  it  back  to  the  Court  of  Chancery  to  prepare 
the  settlement. 

Mr.  Pemberton: — I  should  hope  your  Lordsbipi 
would  think  that  the  costs  should  come  out  of  the 
estates.  The  suit  was  necessary,  in  order  to  carry 
into  effect  the  trusts  of  the  will.  The  trustees  could 
not  do  it  without  the  decision  of  the  Court. 

Mr.  Tinney: — When  the  appeal  was  heard  before 
Lord  Lyndhursty  he  dismissed  it  without  costs;  each 
party  paid  his  own,  and  I  should  think  that  would 
be  the  fit  thing  here. 

Mr.  Pemberton : — I  think  not ;  the  bill  was  neces- 
sary to  enable  the  trustees  to  carry  the  will  into 
execution,  and  as  Charles  has  succeeded  to  35,000 /i 
a  year,  it  is  not  too  much  to  ask  that  his  estate  should 
bear  the  costs. 

The  Lord  Chancellor : — It  is  a  suit  to  cany  the 
trusts  into  effect,  and  for  the  benefit  of  all  partiee, 
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atid  after  what  has  taken  place,  it  cannot  be  said  it  is       isss. 
not  a  proper  case  to  bring  before  the  Court.  Scarisbrick 

Mr.  Pemberton  : — I  hope  your  Lordship  will  order         v. 
the  costs  of  the  proceedings  to  be  paid  out  of  the    and  others. 
carpus  of  the  estate. 

Mr.  Tinney : — Lord  Lyndhurst  gave  no  costs;  the 
costs  of  the  Court  below  may  be  ordered  to  be  paid  out 
of  the  estate,  but  the  costs  of  the  appeal  should  not  be 
ordered  in  a  way  more  unfavourable  to  us,  now  that 
we  have  succeeded. 

Mr.  Pemberton: — It  is  not  an  adverse  litigation, 
but  to  carry  into  effect  the  trusts  of  the  will,  which 
are  so  vaguely  and  obscurely  framed  that  it  is  impos- 
sible for  the  trustees  to  act,  except  under  the  direc- 
tion of  the  Court. 

» 

The  Lord  Chancellor : — The  original  decree  gave 
the  costs  out  of  the  estate,  and  I  think,  under  the  cir- 
cumstances, that  is  tlie  fit  course  to  be  pursued. 

Mr.  Tinney : — Your  Lordship  then  will  give  them 
the  costs  of  the  appeal  before  Lord  Lyndhurst  ? 

Mr.  Pemberton : — And  the  costs  of  the  appeal  here, 
out  of  the  corpus  of  the  estates  ? 

The  Lord  Chancellor : — Yes. 


It  is  ordered  and  adjudged  by  the  Lords,  &c.  that  the  order  of  the 
Lord  Chancellor,  affirming  the  decree  of  the  Master  of  the  Rolls, 
be  and  the  same  is  hereby  reversed ;  and  that  so  much  of  the  said 
decree  of  the  Master  of  the  Rolls  as  declares  that  upon  the  death 
of  Thomas  Scarisbrick,  the  plaintiff  Mart/  Eccleston  became  entitled 
to  the  Wrtghtington  estate,  and  the  plaintiff  Elizabeth  Clijlon,  the 
wife  of  the  plaintiff  Edward  Clifton^  became  entitled  to  the  Eccles- 
ton estate ;  and  also  so  much  of  the  same  decree  as  directs  that  in 
the  settlement  to  he  made  of  the  said  estates,  regard  is  to  be  had 
to  such  declarations,  and  also  so  much  of  the  same  decree  as  directs 
the  defendants,  Edward  Lord  Skelmersdale  and  Streynsham  Master ^ 
to  account  for  the  rents  and  profits  of  the  said  iVrightington  estate, 
from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  said  Mary 
Eccleston^  and  for  the  rents  and  profits  of  the  said  Eccleston  estate^ 
from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  said  Edward 
Clifton  in  right  of  Elizabeth  Clifton^  his  wife,  be  and  the  same  is 
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1838.       of  the  decree,  which,  perhaps,  your  Lordships  will 
'    ''    '      permit  me  to  read. 
ScARisBRicK       He  read  them. 

EccLMTON  Mr.  Pemherton: — With  respect  to  these  proposed 
minutes,  one  can  hardly  tell  the  effect  of  them. 

The  Lord  Chancellor : — It  is  impossible  we  can  deal 
with  them  without  much  consideration  on  your  part 
as  well  as  on  the  part  of  the  House ;  Mr.  Tinney  will 
hand  them  over  to  you. 

Mr.  Pemherton : — The  result  will  be  to  decide  ac- 
cording to  the  opinion  of  the  Judges,  and  refer  it  to 
the  Court  of  Chancery  to  give  effect  to  those  declara- 
tions. 

The  Lord  Chancellor : — That  would  be  by  declaring 
that  the  shifting  clauses  had  not  taken  effect,  and  that 
Charles  is  entitled  to  the  possession  of  these  two  estates, 
and  refer  it  back  to  the  Court  of  Chancery  to  prepare 
the  settlement. 

Mr.  Pemherton: — I  should  hope  your  Lordships 
would  think  that  the  costs  should  come  out  of  the 
estates.  The  suit  was  necessary,  in  order  to  carry 
into  effect  the  trusts  of  the  will.  The  trustees  could 
not  do  it  without  the  decision  of  the  Court. 

Mr.  Tinney : — When  the  appeal  was  heard  before 
Lord  Lyndhursty  he  dismissed  it  without  costs ;  each 
party  paid  his  own,  and  I  should  think  that  would 
be  the  fit  thing  here. 

Mr.  Pemherton : — I  think  not ;  the  bill  was  neces- 
sary to  enable  the  trustees  to  carry  the  will  into 
execution,  and  as  Charles  h^s  succeeded  to  35,000/. 
a  year,  it  is  not  too  much  to  ask  that  his  estate  should 
bear  the  costs. 

The  Lord  Chancellor: — It  is  a  suit  to  carry  the 
trusts  into  effect,  and  for  the  benefit  of  all  parties, 
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tt«d  after  what  has  taken  place,  it  cannot  be  said  it  is       isss. 
not  a  proper  case  to  bring  before  the  Court.  Scarisbrick 

Mr.  Pemberton  : — I  hope  your  Lordship  will  order         v. 
the  costs  of  the  proceedings  to  be  paid  out  of  the    and  others. 
carpus  of  the  estate. 

Mr.  Tinney : — Lord  Lyndhurst  gave  no  costs;  the 
costs  of  the  Court  below  may  be  ordered  to  be  paid  out 
of  the  estate,  but  the  costs  of  the  appeal  should  not  be 
ordered  in  a  way  more  unfavourable  to  us,  now  that 
we  have  succeeded. 

Mr.  Pemberton: — It  is  not  an  adverse  litigation, 
but  to  carry  into  effect  the  trusts  of  the  will,  which 
are  so  vaguely  and  obscurely  framed  that  it  is  impos- 
sible for  the  trustees  to  act,  except  under  the  direc- 
tion of  the  Court. 

The  Lord  Chancellor : — The  original  decree  ffave 
the  costs  out  of  the  estate,  and  I  think,  under  the  cir- 
cumstances, that  is  the  fit  course  to  be  pursued. 

Mr.  Tinney : — Your  Lordship  then  will  give  them 
the  costs  of  the  appeal  before  Lord  Lyndhurst  ? 

Mr.  Pemberton : — And  the  costs  of  the  appeal  here, 
out  of  the  corpus  of  the  estates  ? 

The  Lord  Chancellor : — Yes. 


It  is  ordered  and  adjudged  by  the  Lords,  &c.  that  the  order  of  the 
Lord  Chancellor,  affirming  the  decree  of  the  Master  of  the  Rolls, 
be  and  the  same  is  hereby  reversed ;  and  that  so  much  of  the  said 
decree  of  the  Master  of  the  Rolls  as  declares  that  upon  the  death 
of  Thomas  Scarisbrick^  the  plaintiff  Mary  Eccleston  became  entitled 
to  the  Wrtghtington  estate,  and  the  plaintiff  Elizabeth  Clijloriy  the 
wife  of  the  plaintiff  Edward  Clifton^  became  entitled  to  the  Eccles- 
ton estate ;  and  also  so  much  of  the  same  decree  as  directs  that  in 
the  settlement  to  be  made  of  the  said  estates,  regard  is  to  be  had 
to  such  declarations,  and  also  so  much  of  the  same  decree  as  directs 
the  defendants,  Edward  Lord  Skclmersdale  and  Streynsham  Master^ 
to  account  for  the  rents  and  profits  of  the  said  Wrightington  estate, 
from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  said  Mary 
JScclestojty  and  for  the  rents  and  profits  of  the  said  Eccleston  estate, 
from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  said  Edward 
Gi/ton  in  right  of  Elizabeth  Clifton^  his  wife,  be  and  the  same  is 
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1838.        hereby  also  reversed ;  and  it  is  declared  that  according  to  the  true 
^— ^.- — '        construction  of  the  will  of  the  testator,  in  the  events  which  have 
ScARisBaicR    happened,  the  defendant  Charles  Scarisbrick  has  been,  since  the 
V,  death  of  the  said  Thomas  Scarisbrick ^  and  still  is  entitled  in  posses- 

EccLESTON  sion  for  his  life  without  impeachment  of  waste  to  the  said  Wright" 
and  others,  ington  estate  and  the  said  Eccieston  estate  respectively :  and  it  is 
further  ordered  that  the  Master,  in  approving  of  a  proper  settlement 
to  be  made  of  the  said  Wrightington  estate  and  Eccieston  estate 
respectively,  do  have  regard  to  the  declaration  of  this  House  here- 
inbefore made ;  and  it  is  further  ordered  that  the  Master,  in  taxing 
all  parties  their  costs  of  this  suit  as  directed  by  the  said  decree  of 
the  Master  of  the  Rolls,  do  include  therein  and  do  tax  all  parties 
their  costs  of  the  re-hearing  of  the  said  suit  before  the  Lord  Chan- 
cellor, and  of  this  appeal,  the  costs  of  the  defendants,  the  trustees, 
to  be  taxed  as  between  solicitor  and  client:  and  it  is  further  ordered 
that  the  Master  do  apportion  the  amount  of  all  the  said  costs  be- 
tween the  said  Wrightington  and  Eccieston  estates  according  to  their 
respective  values,  and  that  the  amount  apportioned  to  each  of  the 
said  estates  be  raised  by  mortgage  or  sale  of  a  sufficient  part  of  the 
same  estates  respectively,  and  that  any  of  the  said  parties  be  at 
liberty  to  apply  to  the  Court  of  Chancery  to  carry  the  aforesaid 
declarations  and  directions  into  efiect^as  there  shall  he  occasion.— 
70  Lords*  Journ.  61  !• 


> 
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APPEAL  1838- 

FROM    THE   COURT  OF   SESSION.  20. 

Adam  Monteith  and  Others     -    -     -    Appellants. 
Robert  M*Gavin      -...-.     Respondent. 


Fractice, 


The  lists  of  persons  qualified  to  elect  or  be  elected  to  muni-      Municipal 
cipal  offices  in  the  burghs  of  Scotland,  must  be  made  up       Elections. 
on  the  16th  of  September  in  each  year  by  the  town-clerk 
of  each  burgh,  in  conformity  with  the  sheriffs'  lists  of  par- 
liamentary voters  for  such  bui^hs. 

The  town  clerk  has  no  authority  to  alter  the  burgh  lists  then 
made  up,  even  upon  intimation  that  the  sheriffs'  lists  have 
been  subsequently  altered  by  the  Court  of  Review,  but  such 
burgh  lists  must  remain  until  the  16th  of  September  in 
the  following  year,  and  then  be  altered  in  conformity  with 
the  then  existing  parliamentary  lists  for  the  burgh. 

Where,  therefore,  a  person's  name  stood  on  the  sheriffs'  list 
on  the  16th  of  September,  and  was  transferred  by  the  town 
clerk  to  the  burgh  list  on  that  day,  such  person  was  entitled 
to  elect  and  be  elected  to  a  municipal  office  in  virtue  of  so 
appearing  on  the  burgh  lists,  though  before  the  period  of 
the  municipal  elections  his  name  had  been,  by  the  decision 
of  the  Court  of  Review,  removed  from  the  parliamentary 
lists  made  up  by  the  sheriff. 

Qu.?  Whether  in  such  a  case  his  right  to  elect  or  be  elected 
can  properly  be  discussed  in  the  courts  of  Scotland  by  a 
bill  of  suspension  and  interdict. 

The  questions  intended  to  be  raised  for  decision  in 
this  cause  were,  first,  Whether  an  application  to  the 
Court  of  Session  by  a  Bill  of  Suspension  and  Inter- 
dict, to  try  and  determine  the  validity  of  the  election 
of  a  member  of  the  town  council  of  a  royal  burgh, 
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,^^^^\      was  or   was  not  a  competent  mode  of  procedure? 

MoNTEiTH    And  secondly,  Whether  (assuming  that  it  was)  the 

and  others     election  of  the  respondent  to  the  office  of  one  of  the 

M'Gavin.     town-councillors  of  the  royal  burgh  of  Glasgow^  was 

or  was  not  a  legal  and  valid  election  (a)  ? 

(a)  1  he  statutes  that  came  under  consideratioQ  in  this  case  were 
the  following  :  3  and  4  Will.  4,  cap.  76,  s.  i,  **  That  from  and  alter 
the  period  when  this  Act  shall  come  into  operation,  the  right  of 
electing  the  town-council  in  all  such  burghs  respectively  (except  io 
those  contained  in  schedule  F.  to  this  Act  anne&ed)  shall  be  in  and 
belong  to  all  such  persons,  and  to  such  only  (except  as  hereinafter 
excepted)  as  are  or  shall  be  qualified,  as  owners  or  occupiers  of 
premises  within  the  royalty,  whether  original  or  extended,  of  any 
such  burgh,  to  vote  in  the  election  of  a  Member  of  Parliament  for 
such  burgh,  by  virtue  of  an  Act  passed  in  the  2d  and  3d  year  of 
the  reign  of  his  Majesty  King  W  iUiam  4,  entituled  an  Act  to 
amend  the'  representation  of  the  people  in  Scotland,  and  as  are 
duly  registered  as  such  voters  in  the  registers,  by  the  said  recited 
Act  appointed  to  be  kept,  and  also  in  all  such  persons  who  are 
possessed  of  the  qualifications  described  in  the  said  recited  Act,  in 
respect  of  the  property  or  occupancy  of  any  house  or  other  subject 
therein  described,  of  the  vdlue  thereby  reiiuired,  within  the  royalty 
of  any  royal  burgh  not  now  entitled  to  send  Members  to  Parliament. 
Provided  always,  that  all  such  electors  who  may  be  qualified  as  herein 
before  provided,  shall  have  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  June  in  this  and  all  future  years,  within 
the  royalty  of  such  burgh,  or  within  seven  statute  miles  of  some 
part  thereof;  provided  also,  that  no  person  shall  be  entitled  to  vote 
who  has  been  in  the  receipt  of  parochial  relief,  or  who  has  been  a 
pensioner  of  any  corporation  within  twelve  months  of  any  such 
annual  election,  or  for  any  burgh  of  which  he  may  have  been  town- 
clerk  at  the  time  of  such  election,  ur  of  making  up  the  list  or  roll 
of  electors  with  a  view  to  such  elections." 

By  the  ^d  and  3d  Will.  4,  c.  t)5,  a  new  qualification  is  introduced 
for  electors  of  Members  of  Parliament  both  in  counties  and  in  burghs, 
and  a  mode  of  ascertaining  that  qualification  is  established  by  means 
of  an  annual  registration,  to  be  conducted  in  the  manner  therein 
pointed  out  by  the  sheriffs  of  the  respective  counties.  For  this 
purpose  each  sheriff  is  to  hold  an  annual  court  of  registration  both 
Sec.  22.  ^^^^  county  and  city  voters,  in  which  he  is  to  decide  all  claims  or 
objections  on  or  before  the  15th  day  of  September  in  each  year; 
Sec.  23.  &n^  by  the  23d  section  it  is  enacted,  **  That  the  sheriffs'  judgments, 
granting  or  refusing  registration,  shall,  so  long  as  they  remain  unal- 
tered, be  conclusive  of  the  rights  of  parties  claiming  or  objecting  as 
above,  but  that  it  shall  be  competent  to  any  party  considering  him- 
self aggrieved  by  any  such  judgment  to  appeal,  and  apply  for  an 
alteration  thereof,"  in  manner  therein  mentioned. 

By  section  25th  it  is  provided  that  appeals  from  the  shenfi* 


k 


ON  APFKALS  AND  WRITS  OF  ERROR.  461 

The  royal  burghs  are  regulated  in  their  municipal        i838. 
system  by  the  3  &  4  Will.  4,  c.  76.     The  burghs  not  ^  i^^„ 
royal  are  regulated  by  3  &  4  Will.  4,  c.  77.  and  others 

In  all  the  classes  of  burghs,  the  principle  of  the     m'Gavik. 


judgmenU  on  any  annual  registration  shall  be  to  the  sheriffs  liable 
in  attendance  at  the  Circuit  Courts  of  Justiciary  to  which  the  dif- 
ferent districts  may  belong;  and  it  is  enacted,  ^'  That  the  judgments  Sec.  25. 
of  the  said  courts  of  review  shall  in  all  cases  be  final  and  conclu- 
sive, and  liable  to  no  process  of  review,  and  shall,  whenever  they 
reverse  or  vary  the  judgments  of  the  sheriff  ap))ealed  from,  be  war- 
rants to  him  to  alter  or  correct  his  registers  in  conformity  thereto  ; 
and  he  shall,  on  such  judgments  being  made  known  to  him  by  the 
parties,  alter  and  correct  such  registers  accordingly." 

By  the  same  section  it  is  provided  that  the  cases  thus  brought 
under  appeal  shall  be  finally  decided  on  or  before  the  2uth  of 
October  in  each  year. 

By  the  4th  section  of  the  dd  and  4th  Will.  4,  c.  76,  it  is  enacted, 
**  That  the  respective  town-clerks  of  each  royal  burgh  shall,  on  or 
before  the  soth  day  of  October  in  the  present,  and  on  or  before 
the  16th  day  of  September  in  all  future  years,  make  up  and  com- 
plete a  list  or  roll  of  persons  entitled  to  vote  in  the  election  of  the 
common  council  of  such  burgh,  in  manner  following,  viz.  the  town- 
clerk  of  each  burgh,  which  in  virtue  of  the  said  recited  Act,  sends, 
either  severally,  or  in  combination  with  any  other  burgh  or  burghs, 
a  Member  or  Members  to  Parliament,  shall  make  up  and  complete 
such  list  by  transferring  from  the  Parliamentary  register  for  such 
burgh  to  such  list  or  roll,  the  names  of  all  the  voters  contained  in 
such  register  entitled  to  vote  in  the  election  of  a  Member  of  Parlia- 
ment, as  are  so  registered  in  respect  of  properties  situated  within  the 
rojalty,  whether  original  or  extended,  of  such  burgh,  without 
requiring  any  claim,  or  admitting  any  objections  against  the  persons 
80  registered." 

By  sections  7,  8,  and  15,  it  is  provided  that  certain  burghs, 
of  which  Glasgow  is  one,  shall  make  their  elections  by  wards,  and 
that  on  the  first  Tuesday  of  November  in  each  year,  "  the  electors 
qualified  and  entered  on  the  list  or  roll  made  up  as  aforesaid,  shall 
choose  from  among  such  of  their  own  number  as  either  reside  within 
the  boundaries  assigned  to  such  burgh  by  the  said  recited  Act,  or 
as  may  carry  on  business,  or  reside  within  the  royalty  thereof,  such  a 
number  of  councillors  as,  by  the  set  or  usage  of  each  burgh  respec- 
tively, at  present  constitutes  the  common  council  of  such  burgh/* 

The  case  of  parliamentary  burghs,  not  royal,  is  thus  provided 
for:  8.  a,  3  &  4  Will.  4,  c.77,  enacts,  '*  that  the  right  of  electing  the 
councillors  in  each  of  the  said  burghs  and  towns  shall  be  in  all  the 
persons  who  are  qualified  to  vute  for  a  Member  of  Parliament  for 
such  burgh  or  town  whose  names  shall  be  on  the  register  directed 
to  be  kept  by  the  said  recited  Act  (2  6c  3  Will.  4,  c.  65),  and 
which  shall  have  been  completed  in  terms  thereof  up  to  the  period 
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new  municipal  franchise  is  substantially  the  same.  No 
peculiar  franchise  for  municipal  purposes  has  been 
contrived,  but  the  rule  is,  that  the  municipal  franchise 
shall  be  in  the  same  class  of  persons  on  whom  the  Par- 
liamentary urban  franchise  had  before  been  conferred 
by  the  Reform  Act,  2  &  3  Will.  4,  c.  65. 

When  the  first  Parliamentary  register  for  Glasgow 
was  framed,  the  Respondent  was  registered  in  virtue 
of  a  joint  tenancy  and  occupancy  of  a  warehouse  in 
Brunswick^treetj  possessed  by  the  firm  of  Robert 
M^Gavin  Sf  Company y  of  which  he  was  one  of  the  prin- 
cipal partners,  and  likewise  in  virtue  of  his  sole  tenancy 
and  occupancy  of  his  dwelling-house  in  Monteith-row, 
He  voted  without  objection  upon  that  qualification, 
at  the  first  election  of  Members  of  Parliament. 

The  firm  of  Robert  M^Gavin  Sf  Son  (of  which  the 
Respondent  is  the  principal  partner)  entered  at  irhit- 
Sunday  1833  into  possession  as  tenants  of  a  warehouse 
or  counting-house  in  George-sqnarey  which  they  con- 
tinued to  occupy  until  the  28th  of  May  1837.  Those 
premises  were  of  such  a  yearly  value  as  to  afford  the 
Respondent  an  ample  qualification  as  a  joint  tenant 
and  occupant.  At  the  proper  time,  the  Respondent 
lodged  a  claim  to  be  registered  as  an  elector,  in  virtue 
of  his  joint  tenancy  and  occupancy  of  the  former  pre- 
mises, and  also  of  the  new  premises  in  succession ; 
and  he  was  duly  registered  accordingly. 

At  the  first  election  under  the  Municipal  Reform 
Act,  the  Respondent  was  chosen  to  be  a  councillor 
for  the  first  ward  of  the  royal  burgh  of  Glasgow, 
conformably  to  the  provisions  of  the  statute.     He  was 


thereby  directed  next  previous  to  the  time  hereinafter  appointed 
for  the  election  of  such  councillors ;  and  such  register,  so  completed 
from  time  to  time,  shall  be,  and  be  deemed  to  be,  the  register  of 
electors  of  the  councillors  for  such  burghs  or  towns  respectively.*" 
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one  of  the  two  councillors  who  went  out  of  office  at  the        I838. 
end  of  the  first  year,  but  was  re-elected  for  the  same     j^'^Titu 
ward,  and  was  continued  in  office,  without  objection,    a****  "i^ers 

Art 

until  there  was  presented  to  the   Court  of  Session     m<Gaviii. 
the  application  for  a  suspension  and  interdict,  now 
under  discussion. 

Throughout  the  same  period,  the  Respondent  voted 
without  challenge  at  different  Parliamentary  and 
municipal  elections,  occurring  up  to  the  end  of  May 
1837. 

The  copartnery  of  Robert  M^Gavvn  ^  Son  having, 
at  Whitsunday  1837,  removed  from  their  warehouse 
in  George-square^  to  another  in  Cochrane-street^  the 
Respondent  lodged  a  claim  to  be  registered  anew. 
His  claim  was  made  in  virtue  of  his  tenancy  and 
occupancy  of  his  warehouse  in  Cochrane-street^  and 
of  that  in  George-square  in  succession. 

The  Respondent  himself  prepared  and  lodged  his 
claim  without  having  employed  an  agent.  The  claim 
was  objected  to,  argued  before  the  sheriff,  and  ad- 
mitted by  him,  and  the  Respondent's  name  was  in- 
serted in  the  registry  of  Parliamentary  voters  before 
the  16th  September  1837. 

Conformably  to  the  express  provisions  of  the  Royal 
Burgh  Act  (3  &  4  Will.  4,  c.  76),  the  town-clerks,  on 
the  1 6th  September^  made  up  and  completed  the  list 
or  roll  of  persons  entitled  to  vote  in  the  election  of  the 
common-council  of  the  burgh,  by  transferring  from 
the  Parliamentary  register  to  that  list  or  roll,  the 
names  of  all  the  voters  contained  in  such  register  en- 
titled to  vote  for  a  Member  of  Parliament.  The  name 
of  the  Respondent  was  one  of  those  which  was  then  so 
transferred,  and  in  consequence  he  was  registered  as 
a  qualified  elector,  in  terms  of  the  statute.  The  deci- 
sion of  the  sheriff  was,  however,  objected  to,  and  as 
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the  statements  in  the  case  shewed  his  claim  to  vote  was 
rejected  on  the  4th  of  October  by  the  court  of  appeal. 

On  the  5th  of  October  1837,  a  motion  was  made 
and  carried  in  the  town-council  of  Glasgow^  in  the 
absence  of  the  Respondent,  for  production  of  the  roll 
or  list  of  municipal  electors,  made  up  and  com-^ 
pleted  by  the  town -clerks  on  or  before  the  leth  of 
September  preceding.  The  object  of  that  motion  was 
to  ascertain  whether  the  Respondent's  name  was  in- 
cluded in  that  list.  On  production  of  the  list,  it  was 
ascertained  that  the  Respondent's  name  had  been  re- 
gularly inserted  in  it,  by  means  of  the  statutory  trans- 
ference from  the  Parliamentary  register,  which  had 
been  made  up  by  the  sheriff  on  or  before  the  16th 
of  September. 

Agreeably  to  the  statutory  rotation,  it  was  the 
Respondent's  turn  to  go  out  of  the  town-council  pre- 
viously to  the  last  election ;  but  he  again  became  a  can- 
didate at  the  annual  election  which  was  to  take  place 
on  the  7  th  o{  November.  The  opposite  party  served 
upon  the  town-clerks  a  requisition  and  protest,  calling 
on  them  to  make  certain  alterations  in  the  list  or 
roll  of  municipal  electors  made  up  and  completed  by 
them  in  terms  of  the  statute,  in  order  to  bring  it  into 
conformity,  as  was  alleged,  with  the  Parliamentary 
register  as  finally  settled  by  the  judgments  of  the  court 
of  review.  The  town-clerks,  in  their  answer  to  the 
requisition  and  protest,  stated  in  detail  the  mode 
according  to  which  they  had,  from  the  commencement 
of  the  operation  of  the  Municipal  Reform  Act,  pro- 
ceeded to  make  up  and  complete  their  roll  of  elec- 
tors, and  declared  that,  conformably  to  the  statutory 
injunctions,  their  rule  and  practice  uniformly  had 
been  to  transfer,  on  or  before  the  16th  oi  September 
in  each  year,  the  names  of  all  the  voters  from  the 
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Parliamentary  to   the  municipal  register,   and  that      J838^ 
they  never  had,  by  reason  of  the  decisions  of  the  courts    Momteith 
of  appeal,  altered  the  register  thus  made  up,  ■"**  °^***"' 

The  town-clerks  having  thus  declined  to  make  the  M'Gavin. 
alterations  demanded,  the  complaiuers,  on  the  day  of 
election,  presented  to  the  Lord  Cuninghamej  ordi- 
nary upon  the  bills,  a  bill  of  suspension  and  interdict. 
The  Lord  Ordinary  pronounced  an  interlocutor  ap- 
pointing it  **  to  be  intimated,  and  answers  thereto  to 
be  lodged  betwixt  and  Wednesday ^  the  15th  current; 
and  in  respect  of  the  novelty  of  the  question,  and  of 
its  importance  as  possibly  affecting  the  validity  of  the 
elections  and  other  act^  of  the  new  council,  when 
completed,  ordains  the  bill  and  answers  to  be  printed, 
in  order  that  the  case  may  be  reported  to  the  Inner 
House  as  soon  as  possible,  reserving  consideration  of 
the  interdict  till  the  bill  and  answers  are  advised." 

To  this  interlocutor  the  Lord  Ordinary  was  pleased 
to  append  the  following  note  :  "  The  Lord  Ordinary 
does  not  think  he  is  entitled  to  give  an  interdict  de 
piano  against  the  reception  of  any  councillor,  as  that 
might  perhaps  suspend  the  election  of  any  new  magis- 
trates necessary  to  be  supplied,  and  all  the  other  acts 
of  the  new  council,  while  such  a  proceeding  might 
be  attended  with  consequences,  in  a  popular  com- 
munity like  Glasgow,  which  cannot  at  present  be 
anticipated." 

The  election  proceeded,  and  on  the  7th  of  JVb- 
vember  the  Respondent  was  elected  by  a  majority  of 
464  electors  to  331. 

The  poll-books  were  sealed  up  by  the  persons  who 
had  presided  at  the  elections  of  the  several  wards» 
and  taken  the  polls  thereat,  and  were  transmitted 
to  the  town-council,  who  on  the  lawful  day,  the  8th  of 
November,  declared  *'  that  Robert  M^Ganin  and  James 
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1838.        Turner y  having  had  a  majority  of  votes,  were  there- 

MoNTRiTH  ^^^^  ^"^y  elected  councillors  for  the  first  ward  of 
and  others  the  Said  buFgh."  The  Respondent  received,  on  the 
M'Gavin.  same  day,  a  written  intimation  from  the  town-clerks, 
that  he  had  been  duly  elected  a  councillor,  and  a  re- 
quisition that  he  should,  in  terms  of  the  statute, 
appear  and  declare  his  acceptance  of  the  office.  These 
proceedings  took  place  before  the  suspension  was 
intimated. 

On  the  9th  of  November ^  "  in  presence  of  Henry 
Paulj  esq.,  chief  or  senior  magistrate  of  Glasgow,  and 
of  the  town-clerks  of  the  said  city,  appeared  the  fol- 
lowing persons,  who  were  elected  councillors  on  Tues- 
day,  the  7th  of  November  instant,"  viz.,  the  Respon- 
dent and  several  others.  Mr.  David  Stow,  merchant 
in  Glasgow,  also  appeared  along  with  a  procurator, 
and  protested  that  he  had  been  duly  elected  a  coun- 
cillor for  the  first  ward,  therefore  he  ought  to  be 
inducted  into  the  office,  and  that  the  council  ought 
not  to  proceed  to  induct  the  Respondent.  "  The  fore- 
going protest  having  been  read  over,  Mr.  Stow  ex- 
hibited evidence  of  his  being  a  burgess  of  this  burgh, 
and  offered  to  take  the  oaths  required  by  law,  upon 
induction  into  the  office  of  councillor,  but  he  was 
informed-  that  Mr.  M^ Gavin  having  yesterday  been 
duly  declared  councillor  for  the  first  ward,  the  oaths 
could  not  now  be  tendered  to  him." 

Mr.  M^Gavin,  as  a  separatist,  made  his  solemn 
declaration  under  3  &  4  W.  4,  c.  82,  and  then  took 
his  seat  as  a  councillor. 

In  the  bill  of  suspension  and  interdict  the  Appel- 
lants are  described  as  duly  qualified  voters  in  the 
Parliamentary  and  municipal  elections  for  the  city  of 
Glasgoio.  The  prayer  is,  that  the  Respondent  should 
be  interdicted  from  encroaching  upon  the  rights  of 
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the  complainers,  from  intruding  himself  into  the 
town-council,  or  acting  as  a  councillor,  and  that 
the  magistrates  and  town-council,  and  their  officers 
and  servants,  should  be  interdicted  from  receiving 
him  as  a  member  of  coimcil. 

On  the  29th  of  November  1837  the  Lords  of  the 
First  Division  of  the  Court  of  Session  having  heard  the 
case  argued,  pronounced  an  interlocutor,  sustaining 
the  competency  of  this  bill  of  suspension  and  interdict ; 
but,  on  the  merits,  refusing  the  bill  itself. 

The  Appellants  presented  an  appeal  against  that 
part  of  the  interlocutor  which  refused  the  bill  of  sus- 
pension and  interdict  on  the  merits,  and  the  Re- 
spondent in  that  appeal  presented  a  cross  appeal 
against  that  part  which  sustained  the  competency  of 
the  mode  of  proceeding  by  suspension  and  interdict. 


1838. 

MONTEITH 

and  others 

V. 

M'Gavin. 


Sir  W.  Follett  and  Dr.  Lushington  (Mr.  Monteith 
was  with  them)  for  the  Appellants :  —The  Respondent 
was  not  qualified  to  be  an  elector  of  Glasgoio,  and 
therefore  not  qualified  to  be  a  town-councillor.  The 
sheriff  had,  in  the  first  instance,  decided  that  he  had 
a  right  to  a  vote  as  a  Parliamentary  elector.  There 
was  then  an  appeal  to  the  Court  of  Review,  which 
decided  against  his  right,  and  directed  his  name  to 
be  expunged  from  the  register.  That  decision  took 
place  before  the  20th  of  October.  His  name  ought 
then  to  have  been  expunged  from  the  list  of  munici- 
pal voters.  The  borough  election  was  on  the  7th  of 
November^  at  which  time  the  Respondent's  name  was 
no  longer  on  the  Parliamentary  register.  Notice  of 
an  objection  on  that  ground  was  given  to  the  parties 
interested  in  the  municipal  election,  but  they  declared 
that  if  Mr.  M^  Gavin  was  elected  they  would  admit 
him,  and  it  was  upon  that  declaration  that  the  bill  of 
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I8SS.  suspension  and  interdict  was  filed  (b).  The  intentioo 
J~'  '  of  the  Legislature  to  prevent  persons  who  were  not 
Paiiiamentaiy  voters  from  being  borough  voters  w»s 
admitted  in  the  Court  below,  but  it  was  insisted  that 
that  intention  had  not  been  carried  into  effect  br  the 
words  of  the  statute.  As  to  that  which  is  the  chief 
question  here.  Was  Mr.  M^Gamiy  under  the  provisions 
of  the  Scotch  Reform  Act,  competent  to  fill  the  office 
of  town-councillor  ?  The  elections  for  Glasgow^  which 
is  a  royal  and  parliamentary  burgh,  are  described  in 
the  first  section  of  the  Municipal  Reform  Act.  By 
that  Act  no  person  is  entitled  to  vote  for  the  town- 
councillors,  who  is  not  entitled  to  vote  for  the  Parlia- 
mentary Members.  Then,  supposing  the  Respondent 
not  to  be  regularly  registered  for  voting  at  Parliamen- 
tary elections,  he  was  not  qualified  to  vote  for  corpo- 
ration officers,  or  to  be  elected  one.  Here  his  name 
had  been  taken  from  the  list  of  Parliamentary  electors. 
But  then  it  is  said  that  that  occurred  after  the  proper 
officer  had  duly  made  up  the  list  of  municipal  elec- 
tors from  the  lists  of  Parliamentary  electors,  and  that 
that  having  been  once  done  the  clerk  has  no  power 
afterwards  to  alter  it.  There  are  two  points  on  which 
the  decision  of  that  question  will  turn.  First,  whe- 
ther the  town-clerk  ought  not,  when  the  names  on  the 
Parliamentary  list  were  altered  by  the  Court  of  Re- 
view, to  alter  his  own  lists  in  accordance  with  them  ; 
and,  secondly,  if  he  had  not  authority  to  do  so,  still, 
whether  the  person  disqualified  from  voting,  and 
therefore  from  being  in  the  list  of  voters,  could,  in 
spite  of   such   actual   disqualification,    elect    or    be 

(b)  The  question  of  the  coiDpetency  of  this  mode  of  proceeding 
wai  fully  Bigued»  but  as  the  Lord  Chancellor  expressly  lieclined 

S'ving  any  opinion  upon  it,  a  report  of  that  part  of  the  argument 
•  been  darned  unnecessary. 
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elected  a  councillor.  It  must  be  admitted  that  there  is 
no  direct  provision  requiring  the  town-clerk  to  alter 
the  burgess  lists  conformably  to  the  decision  made  by 
the  Court  of  Review  upon  appeals  as  to  names  in  the 
Parliamentary  lists.  But  still  it  is  the  plain  intention 
of  the  statute  that  the  decision  of  the  sheriff  is  only  to 
be  carried  into  effect  if  in  conformity  with  that  of  the 
Court  of  Review ;  and  this  intention  has  been  so  dis- 
tinctly cs^rried  out,  that  the  same  regulations  are  made 
to  apply  to  those  boroughs  which  have  and  those  which 
have  not  Parliamentary  representation.  In  point 
of  practice,  there  can  be  no  doubt  that  the  municipal 
lists  were  not  actually  made  up  while  the  Parliamen- 
tary lists  were  still  under  discussion  in  the  Court  of 
Review.  The  opportunit}'  of  altering  the  municipal 
lists  existed  therefore  in  the  fullest  manner.  But 
even  supposing  that  they  were  made  up  on  the  16th 
of  September^  and  that  there  are  no  provisions  in  the 
statute  requiring  the  town-clerk  to  alter  the  lists,  still 
it  is  clear  that  the  persons  not  qualified  are  not  enti- 
tled to  vote,  for  otherwise  improper  persons  might 
vote,  and  those  whose  franchise  was  affected  thereby 
would  be  without  any  remedy.  In  this  country  it  is 
clear  that  the  Court  of  Queen's  Bench  would  interfere 
to  prevent  an  unqualified  person  from  being  on  the 
list.  As  this  question  depends  on  the  Reform  Act  for 
Scotland  and  the  Scotch  Municipal  Act,  both  must 
be  construed  as  statutes  in  pari  materia.  The  mean- 
ing of  the  directions  in  the  Municipal  Act  is  that 
the  town -clerk  should,  in  the  Parliamentary  boroughs, 
make  out  the  lists  and  complete  them  so  far  as  he  has 
materials.  As  there  is  to  be  a  revision  in  the  bo« 
roughs  not  Parliamentary,  why  should  there  not  be 
one  in  the  Parliamentary  boroughs  ?  The  words  used 
in  the  statute  are  the  same  with  respect  to  both  classei 
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1838.  of  boroughs,  and  it  is  clear  that  incapacity  to  vote 
MoNTEiTH  ^^^^  respect  to  one  qlass,  was  intended  to  be  an  exclu- 
and  others  sion  with  respcct  to  the  other.  The  Respondent 
m*Gavi».     therefore  was  not  entitled  to  vote  in  the  municipal 

elections,  and  consequently  was  not  capable  of  being 

elected  a  town-councillor. 

Mr.  Hill  and  Mr.  Austin  for  the  Respondent  :— 
The  title  of  the  Respondent  has  been  pronounced  by 
the  highest  Court  in  Scotland  to  be  sufficient,  and  it 
is  questioned  by  a  person  who  has  no  claim  whatever 
to  succeed  him  in  his  office;  under  such  circum- 
stances this  appeal  is  not  entitled  to  favourable  con- 
sideration. But  for  the  appeal  from  the  decision  of 
the  sheriff,  the  Respondent  had  an  unquestionable 
title  to  be  on  the  Parliamentary  list.  The  determi- 
nation on  that  appeal  came  too  late  to  affect  his  vote. 
The  town-clerk  is  not  directed  to  expunge  the  name 
of  a  person  against  whom  the  court  of  appeal  has 
decided,  but  it  is  contended  on  the  other  side  that  he 
is  impliedly  bound  to  do  so,  because  the  name  of  a 
voter  found  to  be  disqualified  would  be  struck  out  of 
the  Parliamentary  lists.  If  the  town-clerk  did  any 
thing  of  the  sort  without  having  express  authority 
to  do  it,  he  would  subject  himself  to  a  penalty.  The 
practice  of  the  Court  of  Queen's  Bench  is  no  authority 
for  the  argument  here.  That  Court  decides  matters 
of  this  sort  when  they  arise  upon  a  quo  warranto^  and 
the  question  always  turns  upon  the  fact  of  the  de- 
fendant's qualification.  No  comparison  can  be  insti- 
tuted between  a  proceeding  of  this  sort  in  the  Scotch 
Courts  and  the  proceeding  by  quo  warranto  in  this 
country.  The  House  cannot  decide  on  any  isolated 
passage  of  either  of  the  statutes,  but  all  the  clauses 
relating  to  this  subject  must  be  read  together.      If 
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that  is  done,  it  will  plainly  appear  that  the  course  to  18.38. 
be  pursued  is  this,  that  the  town-clerk  is  to  take  the  monteith 
Parliamentary  list  of  one  year  and  make  up  the  and  others 
borough  list  from  it,  and  then  his  duty  ceases  for  that  m«Gavin. 
year,  and  he  has  no  power  whatever  to  alter  the 
borough  list  so  made  up  until  the  following  year, 
'when  he  must  again  take  the  Parliamentary  lists,  and 
again  make  up  the  borough  lists  from  them.  Be- 
tween the  two  periods  he  has  no  right  whatever  to 
touch  the  borouffh  lists.  In  no  case  is  he  made  the 
judge  of  the  sufficiency  of  a  claim  ;  he  must  take  the 
Parliamentary  list  as  settled  by  the  sheriff  for  his 
guide,  and  must  implicitly  follow  it.  To  adopt  a 
different  construction  of  the  Act  would  be  to  give 
him  a  sort  of  appellate  jurisdiction  after  the  exercise 
of  the  authority  of  the  sheriff.  This  never  was  in- 
tended. He  is  a  mere  ministerial  officer.  In  the 
present  case,  it  is  clear  that  the  Respondent  was  fully 
qualified  when  the  borough  list  was  made  up,  and 
nothing  which  afterwards  occurred  with  respect  to 
the  Parliamentary  list  could  alter  his  qualification  to 
vote  for  the  borough.  Being  qualified  to  elect,  he 
was  qualified  to  be  elected,  and  the  decision  of  the 
Court  below  on  that  point  must  therefore  be  affirmed. 

Dr.  Lushington  in  reply  : — The  object  of  the  Legis- 
lature was,  that  the  two  lists  should  agree  together, 
and  it  was  the  duty  of  the  clerk,  on  having  an  inti- 
mation of  the  alteration  of  the  Parliamentary  list,  to 
alter  the  borough  list  in  conformity  with  the  decision 
of  the  court  of  appeal.  And  at  all  events,  after  the 
name  of  the  Respondent  had  by  the  Court  of  Review 
been  struck  out  of  the  Parliamentary  list,  he  in  sub- 
stance had  lost  his  qualification,  and  could  not  law- 
fully elect  or  be  elected. 

VOL.  v.  K  K 
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1838.  The  Lord  Chancellor: — My  Lords,   I   am  anxious 

^^^^^^^  to  draw  your  Lordsliips'  attention  to  this  case,  or  at 

and  others  least  to  One  of  the  appeals  in  this  case,  because  as  it 

m^Gavin.  involves  the  question  in  certain  cases  of  the  right  of^ 

Friday,  election  in  the  burghs  in   Scotland,   and  as   those 

%o  July  1838.  ^g^jtjQjjg  must  take  place  before  the  next  session  of 

Parliament,  it  might  be  very  inconvenient  that  the 
question  which  has  been  discussed  at  your  Lordships* 
bar  should  remain  undecided  till  the  following 
session. 

My  Lords,  the  case  arises  upon  the  election  in 
Glasgow  of  Mr.  M' Gavins  who  was  upon  the  Parlia- 
mentary list  of  electors  on  the  16th  of  September. 
But  between  the  16th  .of  September  and  the  time  of 
the  election  of  the  burgh  officers,  his  name  had  been 
erased  from  the  Parliamentary  list  by  virtue  of  a 
decision  on  an  appeal  which  is  provided  for  by  the 
Reform  Act  for  Scotland.  When  the  election  of 
burgh  officers  took  place,  the  objections  were  made 
that  he  was  no  longer  qualified  to  be  elected,  ina»» 
much  as  his  name  had  at  the  time  been  struck  off  the 
Parliamentary  list  of  electors.  The  election,  how- 
ever, proceeded  and  he  had  a  majority  of  votes.  After 
the  act  of  election,  but  before  he  was  completed  in 
his  office  by  taking  the  oaths,  a  bill  of  suspension 
and  interdict  was  presented  to  the  Court  of  Session 
for  the  purpose  of  preventing  the  completion  of  his 
election,  and  for  the  purpose  of  preventing  him  from 
acting  as  such  town-councillor.  The  Lord  Ordinary 
very  properly  refused  to  interfere  by  interdict,  seeing 
the  consequences  to  which  that  might  lead.  In  con- 
sequen^jB  of  that  interdict  being  refused,  Mr.  M^Gavin 
was  completed  in  his  office. 

My  Lords,  when  the  case  came  before  tlie  Court 
of  Session,  two  questions  were  raised :  the  first  as  to 
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competency ;  namely,  whether  the  Court  of  Session 
was  competent  to  entertain  a  suit  of  suspension  and 
interdict  under  the  circumstances  of  the  case.  And 
if  the  Court  should  be  of  opinion  that  it  was  com- 
petent, then,  whether,  according  to  the  facts,  the 
Court  was  bound  to  presume,  for  the  purpose  of  deci- 
sion, in  that  stage  of  the  suit,  that  the  case  was  such 
as  to  entitle  the  pursuer  to  the  decree  which  he 
prayed.  The  Court  of  Session  was  of  opinion  that 
it  was  competent  to  entertain  the  suit,  but  upon  the 
merits  the  Judges  were  of  opinion  that  they  ought 
to  decide  against  the  pursuer. 

My  Lords,  against  that  latter  decision  the  first  of 
these  appeals  was  presented,  namely,  upon  the  merits. 
The  Respondent  in  the  case  then  presented  his  appeal, 
namely,  an  appeal  against  the  decision  of  the  Court 
of  Session,  deciding  that  it  was  competent  to  enter^ 
tain  the  suit.  That  second  appeal  was  presented  pro- 
visionally only,  inasmuch  as  it  would  become  neces- 
sary for  Mr.  M^Gamn  to  resort  to  that  appeal,  and 
to  raise  that  question,  in  the  event  of  your  Lordships 
being  of  opinion  that  the  Court  of  Session  was  wrong 
upon  the  merits ;  and  then,  of  course,  it  would  be 
necessary  for  him  to  show,  if  he  could,  that  the  Court 
of  Session  was  not  competent  to  entertain  that  suit. 

My  Lords,  the  question  upon  the  first  of  these 
appeals  is  the  one  that  presses  for  decision,  inasmuch 
as  it  touches  the  rule  by  which  the  elections  are  to 
be  conducted  during  the  ensuing  autumn ;  and  that 
question  turns  entirely  upon  the  construction  of  two, 
or  perhaps  three.  Acts,  namely,  the  two  Acts  regulat- 
ing the  election  of  municipal  officers,  and  also  the 
Reform  Act  of  Scotland.  The  roal  question  is  this, 
whether  the  list  of  burgh  electors,  which  by  the  Mu- 
nicipal Act  is  directed  to  be  made  out  on  the  1 6th  of 
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V       t*=iriTc  li?c  It  which  ihr  l-jrirh  cIt*^:: rcis  are  to  be 

lL<;.*Vr».  vikrr^ez  tl-e  ',-rr::'i  li^  =*>  nnce  o%it  in  the  iii\Kiiii  of 
Sep4jmJjer  ii  cr  i*  DOt  to  be  altertei  hy  baTing  trans- 
ferred to  it  zht  ccarectkio  that  mar  be  xrace  in  the 
Paniamec^anr  lift  of  dectois  between  the  15di  of 
Stpttmher  axsd  the  25lh  of  Ociok^^er. 

Now,  I  bare  ohIt  to  call  Toitr  Lordshir*;'"  attention 
to  Jome,  and  not  many,  of  the  seciioc^  of  tho?e  two 
Acts.  The  Municipal  Reform  Act,  3^4  WiA.  4, 
c.  76,  enacts,  tha:  the  electors  shall  be  such  only  as 
are  qualified  ~  to  vote  in  the  election  of  a  Member  of 
Parliament  ibr  scch  borgh  by  virtue  of  an  Act  passed 
in  the  second  and  third  year  of  the  reign  of  His  Ma- 
jesty King  William  the  Foarth,  intituled,  *  An  Act  to 
amend  the  Representation  of  the  People  in  Scotland,^ 
and  as  are  dulv  re«:istered  as  such  voters  in  the  re^is- 
ters  by  the  said  reciied  Act  appointed  to  be  kept." 

That  section  has  been  much  relied  upon.  It  has 
been  contended,  that  the  provisions  of  that  section 
cannot  be  carried  into  effect  if  any  person  is  per- 
mitted to  vote  in  the  election  of  municipal  oflScers^ 
who  is  not  qualified  to  vote  in  an  election  fi>r  a 
Member  of  Parliament.  Bui  it  is  to  he  observed,  that 
this  is  only  one  of  the  qualifications  required,  because 
the  section  goes  on  to  proWde  that  such  per?on  must 
be  dulv  registered]  in  the  register  appointed  by  that 
Act  to  be  kept :  and  the  real  question  is,  not  whetlier 
he  is  de  facto  qualified  to  vote  in  ilie  election  of 
Members  of  Parliament,  but  whether  this  section  has 
not  provided  a  test  by  which  alone  the  inquiry  can 
be  decided  whether  or  not  he  is  duly  qualified. 

Then,   mv   Lords,   the   fourth  section  directs  that 
"  the  town-clerk  shall,  on  or  before  the  1 6th  of  Sep- 
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teniher^  make  up  and  complete  a  list  or  roll  of  persons 
entitled  to  vote  in  the  election  of  the  common  council 
of  such  burgh,  in  manner  following ;  viz.  the  town- 
clerk  of  each  burgh  which,  in  virtue  of  the  said 
recited  Act,  sends,  either  severally  or  in  combination 
with  any  other  burgh  or  burghs,  a  member  or  mem- 
bers to  Parliament,  shall  make  up  and  complete  such 
list,  by  transferring  from  the  Parliamentary  register 
for  such  burgh  to  such  list  or  roll  the  names  of  all 
the  voters  contained  in  such  register  entitled  to  vote 
in  the  election  of  a  Member  of  Parliament,  as  are  so 
registered  in  respect  of  properties  situated  within  the 
royalty,  whether  original  or  extended,  of  such  burgh, 
without  requiring  any  claim,  or  admitting  any  objec- 
tion against  the  persons  so  registered." 

That  section  contains  very  specific  directions ;  it 
fixes  a  particular  day,  the  importance  of  which  your 
Lordships  will  see  when  I  come  to  refer  to  the  Par- 
liamentary Reform  Act.  It  fixes  the  16th  of  Sep- 
tember as  the  day  on  which  the  town-clerk  is  bound 
to  look  at  the  Parliamentary  register,  of  course  as  it 
exists  on  that  day,  and  his  sole  duty  is  to  transfer 
from  that  Parliamentary  list  into  his  burgh  list  the 
names  of  all  such  persons  who,  on  the  face  of  thai 
Parliamentary  list,  are  entitled  to  vote  in  the  election 
for  Members  of  Parliament.  And  it  is  expressly 
provided  that  he  shall  exercise  no  discretion,  that  he 
shall  not  consider  any  claim,  nor  look  to  any  objec- 
tion, but  confine  his  duty  to  merely  transferring  from 
the  ope  list  to  the  other  the  names  of  tiie  pei-sons 
found  on  that  day  upon  the  Parliamentary  list. 

Now  what  does  the  fifth  section  provide  ?  Having 
directed  that  the  town-clerk  is  to  make  up  his  list  on 
the  16th  of  September^  the  next  section  provides  what 
he  shall  do  with  the  list  6o  made  up.     Each  town-clerk 
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shall  keep  his  list  in  the  town-clerk's  office.  Now  it  is 
said  on  the  side  of  the  Appellant  in  the  first  appeal, 
that  he  is  to  correct  his  list  from  time  to  time,  to  vary 
and  alter  it  according  to  the  alterations  in  the  Parlia* 
mentary  list.  This  section,  after  directing  him  to  keep 
the  list,  says,  that  he  shall  annually  correct  and  com- 
plete his  list  on  or  before  the  leth  of  September. 
How  is  he  to  do  this  ?  He  is  to  do  it  annually  on  or 
before  a  particular  day  in  each  year,  and  he  is  to  do 
it  by  removing  therefrom  "  the  names  of  such  as  may 
have  died,  and  adding  the  names  of  those  who  may 
have  beien  inserted  in  the  register  appointed  by  the 
said  recited  Act,"  which  is  the  Reform  Act,  "  since  it 
was  made  up  in  the  previous  year."  Then  he  is,  on 
the  1 6th  of  September  in  each  year,  to  take  the  list 
which  he  had  completed  on  the  16th  of  September  in 
the  previous  year,  and  to  correct  it,  by  omitting  the 
names  of  those  who  are  dead,  and  by  making  such 
alterations  as  may  have  been  made  in  the  Parliamen* 
tary  list  since  it  was  made  up  in  the  preceding  year; 
a  provision  which  appears  utterly  inconsistent  with 
that  which  is  contended  for  on  the  part  of  the  Appel- 
lant, namely,  that  he  is  not  to  do  this  for  the  purpose 
of  completing  his  list  on  the  16th  of  September  in 
every  year,  but  to  do  it  from  time  to  time  as  altera- 
tions may  be  made  in  the  Parliamentary  list. 

Then  the  eighth  section  provides,  "  that  upon  the 
first  Tuesday  in  November^  the  electors  qualified  and 
entered  in  the  list  or  roll  made  up  as  aforesaid,  shall 
elect  from  and  among  the  persons  contained  in  the 
list  or  roll  of  the  whole  electors  for  such  burgh  by 
open  poll,"  and  it  shall  not  be  competent  at  such  poll 
to  inquire  into  any  other  facts  than  tl^e  identity  of 
the  party  tendering  a  vote,  and  if  the  person  men- 
tioned in  the  list  or  roll  is  still  holding  the  qualifier- 
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tion  there  mentioned,  and  his  not  having  previously 
voted  at  the  same  election. 

Now  the  elections  are,  by  the  express  terms  of  that 
section,  to  take  place  according  to  the  list  made  up  as 
aforesaid,  and  looking  at  the  previous  sections  in  the 
Act,  there  is  not  a  list  made  up  as  aforesaid  except 
the  list  made  up  on  the  1 6th  of  September  in  each 
year,  by  transferring  from  the  Parliamentary  register 
to  the  burgh  list  the  names  of  those  qualified  to  vote 
for  Members  of  Parliament.  Now  it  appears  to  me 
to  be  clear,  in  the  first  place,  that  this  list  is  to  be 
made  up  from  the  then  existing  Parliamentary  list, 
that  there  is  no  power  in  the  town-clerk  to  make  any 
alteration  except  when  he  comes  to  make  out  the  list 
for  the  succeeding  year,  and  that  the  alterations  in  the 
Parliamentary  list  between  the  16th  of  September  in 
one  year  and  the  16th  of  September  in  the  following 
year  are  not  to  be  regarded  till  the  time  for  making 
up  the  list  for  the  following  year,  and  that  the  elec- 
tions to  take  place  in  November  are  to  proceed  upon 
the  list  so  made  upon  the  16th  of  Sf'ptember. 

My  Lords,  if  that  be  so,  it  only  remains  to  be  in- 
quired (and  that  is  to  be  ascertained  by  looking  into 
the  Reform  Act)  what  was  the  list  that  did  exist  on 
that  day,  namely,  the  16th  of  September,  when  the 
town-clerk  was  directed  to  transfer  from  the  Parlia- 
mentary list  to  the  burgh  list  the  names  of  per- 
sons entitled  to  vote.  The  Act  provides  that,  for 
the  purpose  of  making  out  the  Parliamentary  list  (I 
am  at  present  confining  myself  to  those  Parliamentary 
burghs),  all  the  claims  and  objections  shall  be  laid 
before  the  sheriff  on  the  12th  of  August^  who  is  to 
decide  upon  the  same  on  or  before  the  1 5th  day  of 
September,  the  day  immediately  preceding  the  day 
on  which  tlie  town- clerk  is  directed  to  go  and  se« 
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1 838.       what  names  are  to  be  found  upon  the  Parliamentary 

MoNTniTH     ^^^^ »  *^^^  ^^^^  ^^  shall  correct  any  errors  or  omis- 
aiid  others     sioHS  that  may  be  pointed  out,  that  he  shall  have  this 
M'Gavin.     register  finally  corrected  and  completed  on  or  before 
the  16th  of  September  in  every  year,    and  that  after 
that  day  no  alteration  shall   be  made,  but  in  con- 
sequence of  the  judgment  of  some  court  of  law. 

The  22d  section  provides,  that  any  party  who  may 
complain  of  the  decision  of  the  sheriff  may,  upon 
notice,  within  five  days  after  the  judgment  of  the 
sheriff,  appeal  against  the  same.  The  25th  section 
provides,  that  the  court  of  appeal  is  to  sit  between  the 
16th  and  26th  of  September ,  and  to  conclude  all  the 
cases  before  the  20th  of  October.  Then  it  provides 
for  the  mode  in  which  any  alterations  made  upon  the 
appeal  are  to  be  carried  into  effect,  so  far  as  respects 
the  Parliamentary  list;  that  the  sheriff,  upon  judg- 
ments of  a  court  of  law,  they  being  made  known  to 
him  by  the  parties,  is  to  alter  and  correct  the  Parlia- 
mentary register  accordingly.  So  that  all  elections 
are  to  proceed  upon  the  list  as  completed  before  the 
date  of  the  alteration. 

My  Lords,  from  the  provisions  of  this  Act,  it  appears 
to  me  clear,  that  the  Parliamentary  list  from  which 
the  burgh  list  is  to  be  made  up  on  the  16th  of  Sep* 
tember,  is  the  list  as  settled  by  the  sheriff  on  the 
15th  of  September ;  that  any  alterations  in  the  Par- 
liamentary list  afterwards  made  are  to  be  inserted  in 
the  burgh  list  of  the  next  year,  but  are  not  in  the 
intermediate  time  to  affect  the  burgh  list  as  made  up 
on  the  16th  of  September y  and  that  the  elections  in 
November  are  to  proceed  upon  that  list. 

It  was  urged  in  argument,  that  although  there  is 
no  express  provision  in  the  Act  for  making  those 
corrections  in  the  burgh  list,  it  must  necessarily  be 
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inferred  that  the  Legislature  so  intended,  because  it 
has  in  another  case  provided  for  appeals,  by  which  the 
burgh  list  may  be  corrected,  namely,  in  burghs 
which  are  not  Parliamentary.  It  does  appear  to  me, 
that  that  affords  the  strongest  possible  argument  the 
other  way,  because  when  Parliament  provides  for  a 
particular  mode  of  proceeding  in  one  particular  case, 
and  makes  no  such  provision  in  another  case,  it  must 
be  assumed  that  that  is  not  mere  negligence  or  in- 
attention in  the  framers  of  the  Act,  but  that  there  is 
some  ground  for  the  distinction  between  the  two  cases. 
Now  does  not  a  distinction  exist  between  the  two 
cases  ?  In  the  burghs  not  parliamentary  there  is  no 
parliamentary  list  to  resort  to;  the  burgh  list  is, 
therefore,  to  be  made  in  the  first  instance  bv  the 
officers  of  the  town  ;  and  inasmuch  as  it  may  be  incor- 
rect, the  parties  are  entitled  to  a  more  solemn  adjudi- 
cation upon  their  rights,  and  therefore  from  the  first 
list  so  made  there  is  an  appeal  given.  But  in  Parlia- 
mentary burghs  you  have  to  refer  to  the  Parliamentary 
list,  which  has  gone  through  all  the  operations  which 
the  lists  for  burghs  not  parliamentary  have  under  the 
Act  to  go  through ;  namely,  the  statement  of  the 
claims  brought  in,  the  investigation  of  those  claims  by 
the  sheriff,  and  the  final  settlement  and  correction  of 
that  list  on  or  before  the  16th  of  September  in  each 
year.  It  is  therefore  putting  the  claims  in  the  two 
cases  identically  upon  the  same  footing  in  point  of 
principle,  though  not  the  same  in  point  of  form.  In 
both  cases  an  appeal  is  given.  In  the  first  set  of 
cases,  namely,  in  Parliamentary  burghs,  the  list  passes 
under  the  review  of  the  sheriff,  from  whose  decision 
there  is  an  appeal  to  a  court  of  law.  In  the  cases  of 
burghs  not  Parliamentary,  it  goes  through  another 
mode  of  appeal.     In  both  cases  the  list  upon  which 
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the  elections  are  to  take  place  is  a  list  that  has  been 
through  the  operation  not  only  of  the  original  forma- 
tion of  it,  but  also  of  subsequent  appeal. 

My  Lords,  a  question  was  raised  upon  a  matter, 
which,  in  the  view  I  take  of  the  case,  if  your  Lord- 
ships should  concur  in  that  view,  it  will  not  be  neces- 
sary to  consider ;  namely,  that  although  there  is  no 
power  given  to  the  town-clerk  to  correct  this  list,  it 
was  competent  to  the  Court  of  Session  to  order  it 
If  I  am  right  in  the  construction  of  this  Act,  it  is 
immaterial  to  consider  that  question,  because  I  am 
clearly  of  opinion  that  the  election  took  place  accord- 
ing to  the  right  list ;  and  if  the  Court  of  Session  had 
the  power  of  investigating  the  validity  of  the  claims 
of  the  electors,  and  consequently  the  qualification  of 
those  to  be  elected,  the  Court  of  Session  must  have 
come  to  the  same  conclusion,  and  it  is  immaterial, 
therefore,  to  consider  whether  the  Court  of  Session 
has  or  has  not  the  power  of  correcting  any  error  that 
appears  upon  the  list,  inasmuch  as,  according  to  the 
construction  I  put  upon  this  Act,  there  is  no  error  in 
the  list  requiring  to  be  corrected. 

My  Lords,  that  being  the  view  I  take  of  the 
original  appeal,  it  will  be  sufficient,  if  your  Lordships 
concur  in  the  view  I  take,  to  dispose  of  all  that  por- 
tion of  these  two  appeals  which  are  at  all  pressing  in 
point  of  time  ;  and  I  apprehend  it  will  not  be  neces- 
sary for  your  Lordships  to  come  to  any  conclusion  as 
to  the  provisional  appeal ;  namely,  the  appeal  pre- 
sented by  Mr.  M^  Gavin.  It  was  presented  only  in 
contemplation  of  the  possibility  of  your  Lordships  de- 
livering an  opinion  contrary  to  that  of  the  majority  of 
the  Judges  of  the  Court  of  Session,  who  are  in  favour 
of  that  which  appears  to  me  to  be  the  true  constiiic- 
tion  of  these  several  Acts.     No  question  as  between 
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the  parties  depends  upon  the  second  appeal,  if  your 
Lordships  concur  in  the  view  I  now  take  of  the  first. 
Nor  is  there  any  question  in  point  of  costs,  because 
looking  at  what  took  place  below,  and  looking  at  the 
difficulty  of  part  of  the  case,  I  think  that  whether 
your  Lordships  affirm  or  reverse  the  judgment  of  the 
Court  of  Session  below,  it  is  not  a  case  in  which  your 
Lordships  would  be  justified  in  giving  costs  on  either 
side. 

I  am  desirous  therefore  of  avoiding  saying  much 
upon  the  subject  of  that  second  appeal,  but  I  think  it 
right  to  say  this  much,  that  if  there  be  a  difficulty 
upon  the  question  of  competerfcy,  it  is  a  difficulty 
which  I  cannot  but  think  your  Lordships  are  not 
very  likely  to  solve.  Because,  even  if  such  a  suit  be 
competent,  it  is  not  easy  to  conceive  a  case  in  which 
the  Court  could  exercise  a  sound  discretion  in  acting 
upon  that  power,  either  by  interdicting  an  election 
which  is  actually  in  progress,  or  by  interdicting  the 
party  elected  from  exercising  the  duties  of  his  office 
in  a  proceeding  in  which  the  Court  has  not  the  power 
of  declaring  the  office  void,  and  therefore  enabling 
the  parties  to  proceed  to  a  new  election.  It  is  not  a 
proceeding  in  which  the  Court  of  Session  can  do 
that.  The  extent  of  the  power  of  the  Court  of  Ses- 
sion would  be  to  prevent  one  man  performing  the  du- 
ties of  the  office  without  having  the  means  of  putting 
another  person  in  his  place.  The  Lord  Ordinary  felt 
the  danger  which  might  arise  in  such  a  case  from  his 
interfering  by  interdict,  and  with  great  judgment  and 
propriety,  although  the  competency  of  the  suit  was 
maintained,  he  refrained  from  exercising  the  power 
of  the  Court  by  interfering  by  interdict. 

My  Lords,  there  certainly  appears  to  have  been  a 
material  error  iu  an  assumption  made  in  the  discus- 
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.1838.  sion  of  this  matter  in  the  Court  of  Session,  namely, 
MoKTEiTH  that  in  this  country  any  such  power  exists  in  the  way 
and  others  ^f  interdicting  or  preventing  the  election  of  officers 
M'Gavin.  hefore  the  election  takes  place.  Ample  power  exists 
for  the  purpose  of  correcting  an  erroneous  election, 
but  for  the  purpose  of  interfering  before  the  election 
takes  place,  there  is  no  power  exercised  by  the  Court 
of  King's  Bench  in  this  country.  If  the  Judges  of  the 
Court  of  Session,  in  coming  to  a  decision  upon  the 
question  of  competency,  were  at  all  influenced  by  the 
supposition  that  such  jurisdiction  is  exercised  in  this 
country,  it  may  be  right  that  they  should  reconsider 
that  view  of  the  case  should  any  other  question  of  this 
sort  come  before  them.  They  are  the  best  judges  in 
the  first  instance,  of  how  far  their  courts  are  com- 
petent to  decide  upon  that  point.  But  if  they  at  all 
came  to  that  decision  upon  any  supposed  analogy 
between  the  jurisdiction  they  may  be  called  upoh  to 
exercise  and  a  jurisdiction  of  that  kind  supposed  to 
exist  in  this  country,  it  is  proper  that  they  should 
inform  themselves  accurately  upon  that  subject  before 
they  act  upon  any  such  supposed  analogy.  I  am 
satisfied  that  they  will  take  an  opportunity  of  doing 
so  if  the  case  should  again  occur. 

The  Court  of  Session  has  as  ample  power  as  the 
Court  of  King's  Bench  has  in  this  country,  of  inves- 
tigating  the  legality  of  elections  of  this  description, 
and  setting  those  aside  which  may  have  been  made 
contrary  to  law;  a  more  wholesome  mode  of  proceed- 
ing, undoubtedly,  as  the  Judges  of  that  Court  will 
probably  feel,  than  by  proceeding  before  the  election 
is  completed  to  prevent  its  taking  place,  the  con- 
sequence of  which  may  be  that  the  town  may  be  left 
entirely  without  its  municipal  officers  during  a  suit 
which  may,  and  probably  will,  last  longer  than  the 
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period  for  which  those  municipal  officers  were  to  be        '838. 

elected.  MoNTEfTH . 

My  Lords,  I  do  not  go  further  in  that  cross-appeal;  ^"^  "^'^®" 
it  is  not  at  all  material  to  the  interest  of  the  parties  M  Gavin. 
that  your  Lordships  should  give  any  opinion  upon 
that  mere  speculative  question,  how  far  that  com- 
petency may  or  may  not  exist  in  a  case  where  it 
becomes  perfectly  immaterial  in  consequence  of  a 
decision  against  the  pursuer  upon  the  merits;  but  if  it 
should  come  to  be  a  material  question,  it  would  re- 
quire, in  my  view  of  the  case,  very  serious  considera- 
tion. At  present,  therefore,  I  shall  move  your  Lord- 
ships to  affirm  the  interlocutor  which  is  the  subject 
of  the  first  appeal.  Of  course  there  being  a  ma- 
jority of  the  Judges  one  way,  and  one  Judge  the 
other,  it  is  not  a  case  in  which  your  Lordships  would 
think  it  right  to  give  any  costs. 

Interlocutor  affirmed,  without  costs. 
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1836:  APPEAL 

April  23.  28. 

1337  J  FROM  THE  COURT  OF  CHANCERY. 

James  Colvin --    Appellant 

George  Hartwell,  John  Innes,  and!  -o^^^^j^^^, 
o  -D  >Kesp(maent$. 

Samuel  Brasier      .    -     -    -     -     -j       ^ 

TrtMK  AmL    a  testator  in  Calcutta  gave  50,000  L  English  stock  to  his 
Aingtmaii.         8000,  J.  C  B.  and  Jf .,  and  the  survivors  and  survivor,  &c. 
MuHud  Debts.       in  tnist,  during  ten  years  next  ensuing  bis  death,  to  pay 
FradKt.  ^jjg  dividends  equally  among  them,  with  benefit  of  survivor- 

ship in  case  of  the  oeath  of  any  of  them  within  that  time 
witnout  leaving  lawful  male  issue,  and  if  any  of  them  should 
die  leaving  such  issue,  then  in  trust  as  to  the  share  or  shares 
of  him  or  them  so  dying  to  the  use  of  such  issue ;  and  after 
the  expiration  of  tne  ten  years,  in  trust  to  transfer  the 
capital  stock  equally  among  them,  with  like  benefit  of  sur- 
vivorship, but  the  share  or  shares  of  such  of  them  as  sbould 
die  withm  the  ten  years  leaving  lawful  male  issue  to  be  paid 
to  such  issue  or  the  issue  of  such  issue  on  attaining  21,  Sec. 
And  the  testator  appointed  his  said  sons  his  executors. 
They  carried  on  business  in  Calcutta  as  merchants  in  co- 
partnership under  the  style  of  J»  S,  ^  Co, ;  they  sent  a 
copy  of  the  will  to  F,  ^  Co,y  their  commercial  agents  in 
London^  with  a  power  to  receive  the  dividends  on  the  stock, 
to  be  put  to  their  credit  iii  an  account  distinct  from  their 
commercial  accounts.     One  of  the  agents  obtained  admi- 
nistration,  with  the  will  annexed,  received  the  dividends 
for  ten  years,  and  put  them  to  the  account  of  ''  S.  and 
Brothers"  with  "  F.  ^  Co.''    M.  and  J.  died  within  the 
ten  years,  J.  leaving  lawful  male  issue,  and  a  will  by  which 
he  appointed  executors.     C.  and  3.  continued  to  carry  on 
business  under  the  firm  of  J.  S.  Sp  Co.,  and  being  largely 
indebted,  assigned  all  their  joint  and  separate   personal 
estate  and  efiects  to  trustees  for  their  creditors,  and  exe- 
cuted a  power  of  attorney  to  enable  the  trustees  to  possess 
themselves  of  their  interest  in  the  stock  ;  and  notice  of  the 
assignment  and  power  was  given  to  F.  8f  Co.     C.  then  died, 
within  the  ten  years,  leaving  lawful  male  issue. 
Held  by  the  Lords  (reversing  the  decree  of  the  V.  C.  and 
L.  C.)^  that  all  the  interest  of  C  and   B.  in  the  stock 
passed  by  the  assignment,  and  that  F.  §f  Co.  had  no  right 
to  any  part  of  the  stock,  or  to  retain  the  dividends  mat 
they  received  after  they  got  notice  of  the  assignment  to- 
wards the  discharge  of  a  debt  due  to  them  in  their  com- 
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mercial  dealings  with  J.  S.  ^  Co.j  there  being  no  contract 
to  that  effect  between  them. 
It  is  competent  to  one  of  several  plaintiffs  to  appeal  against 
a  decree ;  Semble. 

SaRKIES  TER  JOHANNES,  an  Armenian  mer- 
chant  residing  at  Calcutta,  in  the  province  of  Bengal, 
where  he  had  acquired  considerable  personal  estate,  con- 
sisting, among  other  property,  of  the  sum  of  60,000  /. 
Three  per  cent.  Consolidated  Bank  Annuities,  stand* 
ing  in  his  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  by  his  will,  dated 
the  25th  of  February  1812,  gave  and  bequeathed  all 
that  his  50,000/.  Three  per  cent.  Consols,  and  all  his 
stock  or  interest  in  the  Grovemment  funds  of  the 
United  States  of  America,  estimated  to  amount  to  the 
sum  of  140,000   dollars,  and  also  all  his  stock  in 
Royal  Obligations,  in  the  Danish  and  Norwegian 
Specie  Bank  of  Copenhagen,  in  Denmark,  amounting 
to  the  sum  of  rix  dollars  52,000  Danish  currency, 
and  all  interest,  dividends,  and  proceeds  thereof,  to 
accrue  due  or  become  payable  on   the  said  several 
capital  stocks  or  funds,  and  every  part  thereof,  and 
all  benefit  and  advantage  to  arise  or  accrue  therefrom, 
unto  his  sons  Johannes  Sarkies,  Carrapiet  Sarkics, 
Bectan  Sarkies,  and  Marterose  Sarkies,  and  the  sur- 
vivors or  survivor  of  them,  and  the  executors,  adminis- 
trators, or  assigns  of  such  survivor.  Upon  trust,  that 
they  should  from  time  to  time,  as  the  interest,  divi- 
dends, or  proceeds  should  become   payable  and  be 
received,  for  and  during  and  until  the  expiration  of 
ten  years  next  ensuing  the  day  of  his  death,  pay,  lay 
out,  and  apply  such  interest,  dividends,  or  proceeds 
unto  and  amongst  his  said  sons,  in  equal  shares  to 
be  divided  ;  And  in  case  of  the  death  of  any  of  them 
within  the  said  period  of  ten   years,  leaving  male 
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1837.       issue,  lawfully  begotten,  him  or  them  surviving,  then 
)r^     '      in  trust,  as  to  the  share  or  shares  of  the  accruinof  in- 
17.  terest,  dividends,  and  proceeds  of  the  said  stock  and 

aiuTotliers!  fuuds,  as  such  SOU  or  sons,  if  living,  would  have  been 
entitled  to,  unto  and  for  the  use  of  such  male  issue  of 
such  of  his  said  sons  as  should  have  died  as  aforesaid; 
And  in  case  of  the  death  of  any  of  his  said  sons 
during  the  said  period  of  ten  years  next  ensuing  the 
day  of  the  testator's  decease,  without  leaving  male 
issue,  then  that  the  share  or  shares  of  such  of  his  said 
sons,  as  should  so  die,  of  and  in  the  said  interest,  divi- 
dends, and  proceeds  should  be  paid  to  the  survivors 
or  survivor  of  them,  and  the  male  issue  of  such  son 
or  sons  as  should  have  so  died,  leaving  male  issue: 
And  from  and  immediately  after  the  expiration  of  the 
said  peri6d  of  ten  years,  in  trust  to  pay,  transfer,  and 
assign  all  such  capital  stock,  or  Government  fiinds  of 
England,  America,  and  Denmarkj  as  the  same  should 
then  stand,  unto  his  said  four  sons^  and  the  survivors 
or  survivor  of  them,  in  case  of  the  death  of  any  or 
either  of  them  before  the  testator,  or  within  the  said 
period  of  ten  years,  without  leaving  male  issue  of 
their  bodies  lawfully  begotten,  or  to  be  begotten,  him 
or  them  surviving,  equally  to  be  divided,  share  and 
share  alike ;  and  in  case  any  of  his  said  sons  should 
die  previous  to  the  expiration  of  the  said  ten  years, 
leaving  male  issue  of  their  or  his  bodies  or  body,  law- 
fully begotten,  then  in  trust  as  to  the  share  or  shares 
of  such  of  his  said  sons  as  should  have  so  died,  leav- 
ing  male  issue  of  their  bodies,  unto  and  for  the  use  of 
all  and  every  such  male  issue  as  should  live  to  attain 
the  age  of  twenty-one  years,  share  and  share  alike,  if 
more  than  one,  or  the  survivors  or  survivor  of  such  of 
them  as  should  attain  that  age,  and  the  issue  of  the 
bodies  or  body  of  such  of  them  as  should  have  died 
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under  that  age,  leaving  issue  lawfiilly  begotten, 
equally  to  be  divided  between  them  on  their  respec- 
tively attaining  the  age  of  twenty-one  years ;  and  if 
but  one  should  attain  that  age,  or,  dying  under  that 
age,  have  left  issue  of  his  body  lawfully  begotten,  the 
whole  to  such  one  only,  or  the  issue  of  such  one  as 
should  have  died  leaving  issue,  equally  to  be  divided 
if  more  than  one,  and  if  but  one  the  whole  to  such 
one,  to  be  payable  and  paid  to  him  or  them  on  his 
or  their  attaining  the  age  of  twenty-one ;  provided, 
that  in  case  all  such  male  issue  of  such  of  his  said  sons 
as  should  so  die,  either  before  him,  or  within  the  said 
period  of  ten  years  from  his  decease,  leaving  male 
issue,  should  die  under  the  said  age  and  without 
leaving  issue  of  their  or  his  bodies  or  body  lawfully 
b^otten,  then  in  trust  as  to  the  share  or  shares  of 
such  of  his  said  sons  as  should  so  die  leaving  such 
male  issue,  who  should  all  so  die  under  the  said  age 
and  without  leaving  issue  lawfully  begotten  him  or 
them  surviving,  unto  and  for  the  use  of  the  survivors 
of  his  said  sons,  and  the  male  issue  of  such  of  them  as 
should  be  dead  leaving  male  issue  of  their  or  his 
bodies,  lawfully  begotten,  who  should  attain  the  said 
age  of  twenty-one  years,  and  the  issue  of  such  of  them 
as  should  have  died  under  that  age,  leaving  issue  of 
their  or  his  bodies  or  body  lawfully  begotten,  equally 
to  be  divided,  share  and  share  alike,  such  issue,  how- 
ever, of  such  male  issue  of  his  said  sons  as  should  so 
die  under  the  said  age,  leaving  issue,  in  no  case  to 
take  any  further  or  other  share  than  his,  her,  or  their 
father  or  fathers  would  have  been  entitled  to,  if  he  or 
they  had  lived  to  attain  the  age  of  twenty-one  years. 
And  the  testator  appointed  his  wife,  Mariamjohn 
Sarkiesj  and  his  said  four  sons,  his  executrix  and 
executors. 
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The  testator  died  on  the  16th  of  August  1812, 
without  revoking  or  altering  his  said  wilL  The  wife 
and  the  four  sons  were  all  living  at  his  death,  but 
Johannes  Sarkies  and  Carrapiet  Sarkies  alone  proved 
the  will  in  India. 

For  some  years  before  the  testator's  death,  and 
afterwards,  his  said  four  sons  had  carried  on  businesis 
as  merchants  in  copartnership  together  in  Calcutta, 
under  the  firm  of  Johannes  Sarkies  if  Co.  During 
that  time  the  Respondents,  George  Hartwell  and  John 
Innes,  carried  on  business  in  London,  as  merchants 
and  Ea^t  India  agents,  in  partnership  with  William 
Fair  lie  and  Henry  Bonham,  both  since  deceased,  under 
the  firm  of  Fcutlie,  Bonham  8f  Co.,  and  were  em- 
ployed as  the  agents  in  London  of  the  firm  of 
Johannes  Sarkies  Sf  Co.,  and  as  such  agents  had 
various  extensive  dealings  with  that  firm ;  and  under  a 
power  of  attorney  from  the  said  testator,  Sarkies  ter 
Johannes,  they  received  from  time  to  time  during  his 
lifetime,  the  dividends  on  the  50,000  /.  three  percent, 
consols,  and  by  his  direction  carried  the  amount  so  re- 
ceived to  the  credit  of  the  firm  of  Johannes  SarkiesS^Co. 

Upon  the  testator's  death,  the  four  sons  wrote  a 
letter  to  Fairlie,  Bonham  Sf  Co.,  dated  Calcutta,  19th 
of  August  1812,  in  which, — after  stating  that  they, 
with  their  mother,  were  appointed  executors  of  their 
father's  will,  and  that  the  property  in  the  English 
ihnds  was,  by  the  will,  divided  between  the  four  bro- 
thers,— they  said,  **  You  will  therefore  have  the  good- 
ness to  continue  to  receive  the  interest  on  our  account 
under  the  authority  of  the  power  of  attorney  you  at 
present  possess."  And  on  the  21st  of  November  1813, 
they  wrote  another  letter  to  the  same,  enclosing  an 
exemplification  of  the  probate  of  their  father's  will, 
and  a  power  of  attorney,  authorising  the  several  mem- 
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bers  of  the  firm  of  Fairlie,  Bonham  <§"  Co.  jointly  and 
severally  to  receive  the  dividends  then  due,  and  there- 
af);er  to  become  due,  on  the  English  funds ;  and  in 
which  they  said,  "  We  doubt  not  but  you  will  have 
received  the  January  dividend  before  our  above  letter 
of  19th  of  August  could  have  reached ;  and  we  there- 
fore request  in  this  case  that  you  will  take  it  from  our 
general  account,  and  bring  it  to  our  credit  in  another 
separate  account  under  our  different  names ;  and  such 
other  dividends,  as  you  may  in  future  receive,  you 
will  also  bring  into  this  new  account,  as  it  is  our  par- 
ticular wish  that  this  should  be  kept  quite  distinct 
from  our  other  concerns.  On  account  of  the  above 
dividends  we  valued  on  you,  on  the  20th  instant,  No. 
25,  for  2,000  /.,  in  favour  of  Messrs,  FairUe,  Fergus-- 
son  8f  Co.,  at  six  months,  which  we  request  may  be 
honoured  and  debited  in  our  said  new  account :  and 
as  we  calculate  on  this  bill  falling  due  about  October 
next,  so  short  a  time  before  the  dividend  of  January 
1814  will  be  receivable,  we  depend  on  its  being 
honoured,  as  from  January  1813  to  1814  three  divi- 
dends will  have  been  received,  and  on  which  account 
we  have  drawn  the  above  bill.  We  have  drawn  the 
bill  under  our  old  firm,  Johannes  Sarhies  ^  Co.j  which 
will  be  immaterial,  as  we  are  the  only  members  of  that 
firm." 

Upon  receipt  of  these  letters  and  power  of  attorney, 
JFairliCj  Bonham  ^  Co.  accepted  the  bill  for  2,000  /. 
and  applied  for  the  dividends  on  the  50,000  /.  three 
per  cent,  consols,  but  the  Bank  refused  to  pay  them  to 
any  one  but  the  legal  personal  representative  of  the 
testator  in  this  country,  or  to  some  person  authorised 
by  such  representative;  whereupon  the  Respondent 
G.  Hartwellj  as  partner  in  the  firm  of  FairliCj  Bon^ 
ham  8)  Co.,  on  behalf  of  that  firm,  and  as  one  of  the 
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attorneys  named  in  the  power,  obtained  letters  of 
administration,  with  the  will  of  the  testator  or  a  copy 
thereof  annexed,  out  of  the  Prerogative  Court  of 
Canterbury,  and  under  such  letters  of  administra- 
tion he  continued  to  receive  the  dividends  on  the 
50,000  /.,  and  he  carried  them  from  time  to  time  as 
received  to  the  credit  of  Johannes  Sarkies  Sf  Co.^  in 
account  with  Fairliej  Bonham  ^  Co. ;  and  they  in- 
formed the  testator's  said  sons  by  letter,  dated  29th 
oi  July  1813,  that  they  had  taken  out  such  adminis- 
tration. 

Marterose  SarJdeSy  one  of  the  testator's  four  sons, 
died  on  the  16th  oi  April  1814,  without  leaving  any 
male  issue  of  his  body  surviving;  Johannes  SarkieSj 
another  of  them,  died  on  the  28th  of  December 
1816,  leaving  three  sons,  Sarkies  Johannes  Sarkies^ 
Petruse  Johannes  Sarkies^  and  Calchick  Johannes  Sar^ 
iieSf  the  only  issue  male  of  his  body  surviving,  and 
having  by  his  will,  duly  made  and  published,  ap- 
pointed Aviet  Agabeffj  Alexander  Colvin  the  elder, 
Alexander  Colvin  the  younger,  and  James  Cohmij  his 
executors  and  guardians  of  his  children.  The  will 
was  proved  in  England  by  Aviet  Agabeg  alone.  On 
the  1st  of  December  1819  Carrapiet  Sarkies ^  another 
of  the  four  sons,  died,  leaving  two  sons,  Johannes 
Carrapiet  Sarkies  and  Morat  Carrapiet  Sarkies^  the 
only  issue  male  of  his  body  surviving  him. 

The  business  continued  to  be  carried  on  under  the 
firm  of  Johannes  Sarkies  Sf  Co.y  notwithstanding  the 
deaths  of  some  of  the  sons,  and  up  to  the  year  1817 
Fairlie^  Bonham  ^  Co.  continued  to  act  as  their 
agents  in  London^  having,  besides  the  accounts  in 
respect  of  the  dividends  on  the  50,000/.  consols^ 
various  other  transactions  and  accounts  with  the  firm, 
under  the  titles  "  separate  account,"  "  account  con- 
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signments  per  Harriet,'^  "  account  consignments  per 
Ocean  and  Devaynes^^'  &c.  In  consequence  of  the 
direction  in  the  letter  of  the  21st  of  November  1812, 
the  dividends  on  the  60,000  Z.  consols  received  in  the 
years  1813,  1814,  1815,  and  1816  were  carried  to 
a  separate  account,  under  the  name  of  Sarkies^ 
Brothers. 

In  March  1817  Carrapiet  Sarkies  and  Bectan  Sar- 
AieSf  then  the  surviving  partners  of  the  firm,  being 
largely  indebted  to  several  persons  in  India  and  in 
JEngland,  entered  into  a  composition  with  their  cre- 
ditors, and  for  their  benefit  executed  a  deed  of  assign- 
ment of  all  their  joint  and  separate  property  and 
eflfects  unto  Alexander  Colvinj  since  deceased,  Henry 
MatheWy  and  the  said  Aviet  Agabeg,  (therein  de- 
scribed as  creditors,  and  also  trustees,  named  and 
appointed  on  behalf  of  themselves  and  other  creditors 
of  said  Carrapiet  and  Bectan),  their  executors,  ad- 
ministrators, and  assigns,  (with  the  usual  powers 
for  suing  for  and  recovering  the  same,)  upon  trust, 
to  collect,  get  in,  and  convert  the  said  property 
and  effects  into  money,  and  after  paying  the  costs  of 
executing  the  trusts,  to  apply  the  residue  in  pay- 
ment of  the  several  debts  due  by  the  said  Carrapiet 
and  Bectan,  or  either  of  them,  to  such  of  their  ere* 
ditors  as  should  execute  the  said  indenture,  rateably 
and  without  any  priority,  until  each  of  the  creditors, 
or  his  executors,  administrators,  or  assigns  should 
have  received  the  full  amount  of  their  respective  de- 
mands ;  and  after  payment  in  full  of  all  such  demands, 
then  upon  trust,  to  pay  the  residue  unto  the  said 
Carrapiet  Sarkies  and  Bectan  Sarkies,  their  executors, 
administrators,  and  assigns.  And  to  enable  the  said 
trustees  to  possess  themselves  of  the  interest  of  the 
said  Carrapiet  and  Bectan,  in  the  50,000/.  consols, 
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they  as  surviving  executors  of  the  said  testator,  by 
desire  of  said  trustees,  executed  a  power  of  attorney, 
dated  the  30th  of  April  1817 — revoking  all  former 
powers  given  by  them  to  any  person  resident  in  Great 
Britain— to  Richard  Campbell  Bazett,  David  Colvinj 
John  Farquhar^  William  Crawford^  and  James  Ga- 
thorne  Remington^  of  London^  East  India  ageniSj 
jointly  and  severally  to  obtain  probate  in  England  of 
the  will  of  the  said  testator,  and  administration  of  his 
estate  and  effects  unadministered,  and  to  obtain  a 
revocation  of  all  other  letters  of  administration  of  the 
said  estate,  and  to  collect  and  get  in  the  same,  ivith 
all  proper  powers  in  that  behalf. 

Aviet  Agabeg  and  his  co-trustees  caused  notice  of 
the  said  assignment  and  power  of  attorney  to  be  given 
to  Mr.  Hartwell  and  his  partners  in  the  firm  of 
Fairlicy  Bonham^  ifCo.,  and  requested  them  to  pay 
to  Messrs.  Bazettj  Farquhar  Sf  Co.j  as  their  agents, 
what  should  be  due  to  them  as  such  trustees  in  respect 
of  the  shares  and  interest  of  Carraptet  Sarkies  and 
Bectan  Sarkies  in  the  said  stock.  But  Messrs.  Fairlie^ 
Bonham  <§*  Co.  claimed  to  be  entitled  to  the  dividends 
of  the  said  stock  in  satisfaction  of  a  large  debt  due  to 
them  from  the  firm  of  Johannes  Sarkies  ^  Co.,  in 
respect  of  advances  made  by  them  to  that  firm  on  the 
faith  of  the  dividends. 

In  1822,  Aviet  Agabeg ^  as  executor  of  Johannes 
SarkieSy  and  the  three  infant  children  of  Johannes 
Sarkies  J  by  the  said  A.  Agabeg,  as  their  next  friend, 
filed  a  bill  in  the  Court  of  Chancery,  (which  bill  was 
aftei^rds  amended,  by  stating  the  said  A.  Agabeg  as 
creditor  and  trustee  under  said  assignment),  against 
G.  Hartwell  and  the  other  members  of  the  firm  of 
Fairlicy  Bonham  ^  Co.,  making  the  two  infant  sons 
of  Carrapiet  Sarkies,  and  also  Bectan  Sarkies,  who 
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were  out  of  the  jurisdiction,  and  the  said  Henry 
Mathew,  parties  defendants.  The  amended  bill,  after 
stating  partly  to  the  effect  hereinbefore  stated,  and 
that  Alexander  Colvin  had  died  in  1818,  and  that 
Henry  Mathew  had  since  returned  from  India  to 
JEnglandj  and  that  several  of  the  creditors  of  Carra- 
piet  and  Bectan  Sarkies,  entitled  to  the  benefit  of  the 
indenture  of  assignment,  were  residing  out  of  the 
jurisdiction,  further  stated,  that  under  the  circum- 
stances aforesaid  and  in  the  events  which  had  hap- 
pened, the  plaintiffs  Sarkies  Johannes  Sarkies^  Petruse 
Johannes  Sarkiesy  and  Calchick  Johannes  SarkieSf  as 
the  only  sons  and  issue  male  of  the  said  Johannes 
SarkieSy  deceased,  and  the  said  defendants  Johannes 
Carrapiet  Sarkies  and  Morat  Carrapiet  SarkieSy  as 
the  sons  and  only  male  issue  of  the  said  Carrapiet 
SarkieSy  deceased,  would  be  entitled  per  stirpeSy  when 
and  as  they  should  respectively  have  attained  their  ages 
of  twenty  one  years,  to  two-thirds  of  the  said  50,000 1. 
three  per  cent,  consols,  and  of  the  said  American  and 
Danish  stocks,  with  the  dividends  thereon  from  the 
deaths  of  the  said  Johannes  Sarkies  and  Carrapiet 
Sarkies  respectively  during  their  respective  minorities, 
and  such  contingent  interests  and  benefit  of  survivor- 
ship as  in  the  said  bill  mentioned,  in  the  event  of  the 
said  Bectan  Sarkies  dying  within  the  said  period  of 
ten  years  without  leaving  male  issue,  or  any  of  the 
said  plaintiffs  or  the  infant  defendants  dying  under 
the  age  of  twenty-one  years  without  leaving  male 
issue  entitled  under  the  said  will ;  and  that  they  were 
entitled  in  the  meantime  to  have  the  said  fund  se. 
cured  for  their  benefit ;  and  that  the  plaintiff  Aviet 
Agabeg  was  entitled,  as  the  executor  and  personal  re- 
presentative of  the  said  Johannes  SarkieSy  to  have  so 
much  of  the  dividends  of  the  said  stock  as  he  had 
become  entitled  to  in  his  lifetime,  and  had  not  received, 
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paid  to  him  ;  and  that  he  the  said  plaintiff  and  Henry 
Mathew,  as  surviving  trustees,  were  entitled,  by 
virtue  of  the  said  assignment,  to  the  said  Bectan  Sar- 
kies^  contingent  interest  in  the  said  funds,  and  to  the 
dividends  thereof  during  his  lifetime,  and  also  to  the 
interest  and  dividends  which  accrued  due  in  respect 
of  the  said  Carrapiet  Sarkies'  share  of  the  said  funds 
and  securities  from  and  after  the  date  of  the  said  in- 
denture of  assignment  and  before  his  death ;  and  the 
bill  further  stated,  that  the  trusts  of  the  said  inden* 
ture  then  remained  unexecuted,  and  that  the  personal 
estate  and  effects  thereby  assigned  were  not  sufficient 
for  the  payment  of  the  creditors  of  the  said  Carrapiet 
and  Bectan  Sarkies^  who  were  entitled  to  be  paid  the 
amount  of  their  debts  thereunder,  and  that  the  whole 
of  the  said  Bectan  and  Carrapiet  Sarkies*  interest  in 
the  said  legacies  would  be  wanting  for  the  purpose 
aforesaid. 

The  bill  charged  that  the  defendants,  G.  HariweU 
and  his  partners,  received  the  said  dividends  and  per- 
sonal estate,  with  notice  of  the  trusts  affecting  the 
same,  and  that  they  were  not  entitled  to  retain  the 
same  against  the  plaintiffs ;  and  further  charged,  that 
even  if  the  defendants  had  advanced  ^^  Johannes  Sar* 
kies  Sf  Co. "  any  sums  of  money,  and  if  "  Johanna 
Sarkies  8g  Co.''  were  indebted  to  the  defendants  for 
the  amount  thereof,  the  defendants  had  not  any  lien 
whatsoever  on  Bectan  Sarkies'  share  in  the  said  1^- 
cies,  nor  on  the  dividends  which  accrued  due  on  the 
stocks,  to  Johannes  Sarkies  and  Carrapiet  Sarkies  in 
their  respective  lifetime,  and  that  in  particular  the 
said  defendants  had  not  any  lien  on  any  part  of  the 
said  funds,  or  the  dividends  or  interest  thereof,  which 
had  been  received  by  them  since  the  date  of  the  said 
assignment,  or  since  they  received  notice  thereof  from 
the  plaintiff  jJviet  Agabeg  and  his  co-trustees. 
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The  bill  prayed  that  the  rights  and  interest  of  the 
plaintiffs  and  of  defendants  in  the  said  trust  funds 
and  securities  might  be  ascertained  and  declared  by 
the  decree  of  the  Court,  and  that  th,e  defendant  G. 
Hartwell  might  account  for  the  60,000  /.  three  per 
cent,  consols,  and  the  dividends  which  had  accrued 
due  thereon  since  the  death  of  the  said  testator,  and 
which  had  been  received  by  him ;  and  that  the  de- 
fendants W.  Fairlie^  H.  Bonham^  J.  Innes,  G.  Hart- 
well^  and  S.  BrasieVf  might  also  be  decreed  to  come 
to  account  for  the  dividends  and  interest  of  the  said 
English,  Danish j  and  American  stocks,  which  had 
been  possessed  by  them,  and  that  what  should  be 
found  due  to  the  estate  of  the  testator  Johannes  Sar-- 
hies  might  be  paid  to  A.  Agaheg,  as  his  executor,  and 
what  should  be  found  due  to  the  three  infant  plain- 
tiffs in  respect  of  the  said  dividends  since  the  death 
of  their  father  might  be  properly  applied  for  their 
benefit ;  and  that  it  might  be  declared  that  A.  Aga- 
beg  and  H.  Mathew,  as  surviving  trustees  in  the 
indenture  of  assignment,  were  entitled  thereunder  to 
Sedan  Sarkies'  vested  and  contingent  interest  in  the 
said  funds,  and  to  the  dividends  on  his  share  thereof 
since  the  date  of  the  assignment,  and  that  they  were 
also  entitled  to  Carrapiet  Sarkies"  interest  in  the  divi- 
dends which  became  due  and  had  not  been  received 
by  him  in  his  lifetime,  and  that  the  said  dividends 
might  be  accounted  for  and  paid  to  A.  Agabeg  and 
the  said  other  plaintiffs ;  and  that  the  respective 
shares  and  interests  of  the  said  plaintiffs  and  the  two 
infant  defendants  in  the  said  funds  might  be  paid  to 
them  when  and  as  they  should  respectively  become 
entitled  thereto,  and  that  in  the  meantime  the  50,000 /. 
three  per  cent,  consols  might  be  transferred  into  the 
name  of  the  Accountant-generali  in  trust  in  this  cause. 
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and  be  secured  for  the  benefit  of  plaintiffs  and  other 
parties  entitled  thereto. 

All  the  defendants,  except  Bectan  Sarkies,  and 
the  infant  defendants,  who  were  resident  at  Cair 
cuttaj  put  in  their  answers;  G.  Hartwell^  by  his 
answer,  first  to  the  original  will,  admitted  that,  in 
July  1813,  letters  of  administration  of  the  personal 
estate  of  the  testator  Sarkies  ter  Johannes  were 
granted  to  him  as  the  agent  of  the  testator's  execu- 
tors ;  but  denied  that  he  possessed  himself  of  any  part 
of  the  estate  save  the  dividends  on  the  50,000  /•  three 
per  cent  consols,  which  accrued  due  since  his  death, 
and  which  this  defendant  received  up  to  and  includ- 
ing the  dividend  due  the  5th  of  July  1822.  And 
defendant  further  said,  that  at  and  for  some  time  before 
and  since  the  time  of  the  death  of  testator,  he  (de- 
fendant) carried  on  business  in  London,  in  partnership 
with  IV.  Fairlie,  H.  Bonham,  and  J.  Innes,  under 
the  style  ofFairlie,  Bonham  8f  Co.,  in  which  S.  Brader 
became  a  partner ;  and  that  the  said  four  sons  of  the 
testator,  for  some  time  previously  as  well  as  subse- 
quently to  his  death,  carried  on  business  as  merchants 
in  Calcutta,  in  partnership  together,  under  the  style 
of  "  Johannes  Sarkies  8f  Co.,''  and  Fairlie,  Bonham  ff 
Co.  had  divers  dealings  with  the  firm  of  Johanna 
Sarkies  Sf  Co. ;  and  defendant  and  his  partners,  for 
some  time  previously  to  the  death  of  testator,  received 
the  dividends  on  the  50,000  /.  three  per  cent,  consols 
by  virtue  of  a  letter  of  attorney  executed  by  the  tes- 
tator, and  by  his  directions  placed  the  same  to  the 
credit  of  Johannes  Sarkies  §f  Co.;  and  that  after 
testator's  death,  his  said  four  sons  sent  to  defendant 
and  his  partners  a  copy  of  the  said  will,  and  also  a 
power  of  attorney,  authorising  them  to  receive  the 
dividends  then  due  and  to  accrue  due  on  the  said 
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50,000  /. ;  but  the  Bank  of  England  declining  to  pay 
the  dividends  to  any  person  not  being,  or  not  being 
authorised  by,  the  legal  personal  representative  of  the 
testator  in  this  country,  defendant,  under  the  said 
power  of  attorney,  procured  letters  of  administration, 
&c,,  and  by  virtue  thereof  received  the  dividends  since 
the  death  of  testator,  and  placed  them,  by  the  direc- 
tion and  consent  of  the  four  sons,  and  the  survivor  of 
them  carrying  on  business  under  the  said  firm  of 
Johannes  Sarkies  Sp  Co. ^  to  the  credit  of  Johannes 
Sarhies  ^  Co.^  and  at  the  time  of  the  decease  of  Mar- 
terose  Sarkies^  in  April  1814,  the  firm  of  Johannes 
Sarkies  Sf  Co.  was  largely  indebted  to  the  firm  of 
Fairlicj  JBonham  ^  Co.,  on  the  balance  of  accounts, 
■after  giving  credit  for  all  the  said  dividends  up  to 
that  time,  and  that  the  greatest  part  of  such  sum  was 
still  owing  to  Fairlie,  Bonham  8f  Co. ;  and  from  the 
death  of  said  Marterose  up  to  December  1816,  the  three 
brothers,  as  surviving  partners,  continued  to  carry  on 
business  under  the  said  firm,  and  had  divers  dealings 
with  Fairlie,  Bonham  ^  Co.,  and  on  the  death  of 
Johannes  Sarkies,  they  as  such  surviving  partners,  and 
on  the  balance  of  account  between  them  and  Fairlie, 
Bonham  ^  Co.,  were  largely  indebted  to  the  last-men- 
tioned firm  ;*  the  greatest  part  of  which  debt  was  still 
owing  to  them,  and  that  Bectan  Sarkies,  as  the  sur- 
viving partner  of  the  said  firm,  was  then  justly,  in- 
debted to  defendant  and  his  partners  in  the  sum 
of  11,000/.  and  upwards,  on  the  balance  of  all  accounts 
between  them,  after  giving  him  credit  for  all  the 
dividends  which  had  been  received  by  the  defendant 
on  the  said  60,000/.,  and  for  all  other  monies  re- 
ceived on  his  account ;  and  defendant  said,  that  he 
and  his  partners  gave  credit  to  the  firm  of  Johannes 
Sarkies  Sf  Co,,  upon  the  faith  of  the  said  50,000/.,  and 
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of  the  defendant  and  his  partners  being  permitted  fo 
apply  the  dividends  towards  the  discharge  of  what 
was  owing  to .  them ;  and  that  such  dividends  were 
from  time  to  time  so  applied  by  the  direction  and 
with  the  knowledge  of  all  the  members  who  were 
living  of  the  said  firm ;  and  Bectan  being  the  sole 
surviving  partner  of  the  said  firm,  this  defendant,  oa 
behalf  of  himself  and  his  partners,  claimed  to  be 
entitled  to  all  the  share,  right,  and  interest  of  said 
Bectan  in  the  said  60,000/.,  and  to  have  a  lien  or  claim 
thereon,  and  to  be  entitled  to  apply  the  same  towards 
discharge  of  what  was  due  and  owing  to  the  defendant 
and  his  partners  from  the  said  Bectan^  as  such  8Q^ 
viving  partner. 

On  the  16th  of  January  1823,  after  the  said  answer 
was  put  in,  an  order  was  made  on  Mr.  Hartwdl  to 
transfer  the  50,000/.  consols  into  the  name  i£  the 
Accountant-general,  in  trust  in  the  cause,  but  without 
prejudice  to  his  and  his  partners'  alleged  lien  or  claim* 
A  motion,  which  was  afterwards  made  against  Mr. 
Hariwell  and  partners  for  payment  into  Court  of  the 
dividends  received  by  them  on  the  50,000/.,  was 
refused  by  the  Vice-Chancellor,  and  also  by  the  Lord 
Chancellor  on  appeal. 

In  February  1823  to  the  amended  bill  filed  by 
A.  Agabeg,  (as  executor  of  his  testator,  and  also  ai 
creditor  of  Carrapiet  and  Bectan  Sarkies^  on  behalf 
of  himself  and  their  other  creditors  under  the  as* 
signment,)  and  by  the  plaintiffs  in  the  original  biD 
against  the  Respondents,  and  fV.  Fairlie  and  R 
Bonham  and  other  defendants ;  the  Respondent  0. 
Hartwell  put  in  his  answer,  admitting  as  in  his 
former  answer  was  admitted,  and  stating,  that  in  Jo- 
ntiary  1817  S.  Brasier  became  a  partner  in  the  firm 
of  Fairlicj  Bonham  £f  Co.,  but  that  scarcely  any  new 
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transactions  in  business  took  place  between  the  said 
Carrapiet  and  Bectan  Sarkies^  or  the  survivor  of  them, 
and  the  firm  of  Fairlie^  Bonham  ^  Co.  subsequently 
to  January  1817,  the  transactions  after  that  period 
having  been  little  more  than  a  disposition  and  rea-^ 
lisation  by  Fairlie,  Bonham  Sf  Co.  of  merchandise 
then  on  hand,  and  pa3anent  made  by  them  on  account 
of  transactions  depending;  and  he  said  that  he  and 
ff^.  Fairlie^  H.  Bonham,  and  J.  Innes  had  (by  virtue 
of  an  authority  given  by  the  said  four  brothers  to 
their  i^ents  in  America  to  account  to  the  defendant 
and  his  partners  for  the  same)  received  sums  of 
money  which  were  remitted  to  defendant  and  his 
partners  from  AmericcL,  in  the  year  1815,  to  the 
amount  altogether  of  4,200  /.,  and  which  the  defen- 
dant believed  arose  from  the  dividends  on  the  Ame^ 
rican  funds;  and  that  the  same  when  so  received 
were  carried  by  FairliCy  Bonham  Sf  Co.  to  the  account 
of  Johannes  SarMes  Sf  Co.^  in  like  manner  and  by  the 
like  direction  as  the  dividends  on  the  50,000/.  And 
he  received  the  dividends  on  the  50,0002.  by  virtue 
of  letters  of  administration  as  aforesaid,  and  by  direc- 
tion and  consent  of  the  said  four  brothers,  and  the 
survivors  of  them  who  were  the  executors  in  India  of 
the  testator  Sarkies  ter  Johannes^  and  also  legatees  of 
the  same  dividends  under  the  said  will,  and  the 
persons  from  time  to  time  composing  the  firm  of 
Johannes  Sarkies  6f  Co. ;  and  that  defendant  paid  such 
dividends  when  so  received  to  the  house  of  Fairlie^ 
Bonham  Sf  Co.^  to  the  credit  of  Johannes  Sarkies  ^ 
Cb.,  with  JPVzir/i6,  Bonham  ^  Co.y  and  that  the  firm 
of  Johannes  Sarkies  Sf  Co.,  consisting  of  such  execu- 
tors and  legatees  as  aforesaid,  drew  bills  of  exchange 
upon  Fairlie^  Bonham  §f  Co.  which  were  duly  paid 
•8  diey  became  due,  and  that  Favrlie^  Bonham  #*  Co. 
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made  various  other  payments  on  account  and  by  the 
authority  of  Johannes  Sarkies  Sf  Co.y  and  that  the 
amount  of  such  dividends  was  thereby  paid  to  the 
said  executors  and  legatees,  and  applied  and  disposed 
of  by  the  defendant ;  and  he  said  that  some  time  in 
December  isn 9  Messrs.  Bazett^  FarquhaVj  Crawford, 
Sf  Co.,  as  agents  of  the  plaintiff  A.  Agaheg  and  his 
alleged  co-trustees,  gave  notice  to  defendant  and  part- 
ners of  their  having  received  a  copy  of  the  alleged 
assignment  and  of  the  claim  set  up  by  them  under  the 
same,  and  made  some  such  requests  to  the  defendant 
and  partners  as  in  the  bill  mentioned ;  and  he  said  that 
he  received  the  interest  and  dividends  of  the  50,000 il, 
with  notice  that  the  same,  had  belonged  to  or  arisen 
from  the  estate  of  the  testator  Sarkies  ter  Johannes, 
and  with  notice  of  the  trusts  created  by  the  will  of  the 
said  testator,  and  that  such  parts  of  the  said  interest 
as  were  received  after  the  months  of  December  1817, 
but  no  other,  were  received  with  notice  of  the  said 
alleged  assignment  by  Carrapiet  and  Bectan  Sarkies. 
The  defendants  fV.  Fairlie,  H.  Bonham,  J.  Innes^ 
and  S.  Brasier,  put  in  their  answer  to  the  same 
effect  as  the  aforesaid  answer  of  G.  Hartwell,  and 
the  cause  being  at  issue,  witnesses  were  examined 
on  the  part  of  the  plaintiffs,  and  certain  admissions 
were  made  by  them,  the  substance  and  effect  of  which 
are  already  partly  stated.  It  further  appeared  from 
letters  and  other  documents  that  were  admitted  with- 
out proof,  that  the  firm  of  Johannes  Sarkies  S^  Co. 
was  accustomed  to  make  consignments  of  merchan- 
dise to  Fairlie,  Bonham  Sf  Co.  for  sale,  and  to  draw 
bills  upon  them  upon  the  credit  of  such  consignments, 
and  that  for  convenience  distinct  accounts  were  kept 
of  such  consignments  and  the  bills  drawn  in  respect 
of  them,  until  the  consignments  had  been  sold  and 
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the  produce  of  the  sales  realised  and  the  bills  paid, 
when  the  particular  account  was  closed,  and  the  ba- 
lance became  an  item  in  the  general  account  of  the 
house  of  Johannes  Sarkies  ^  Co.  It  also  appeared 
from  the  correspondence  between  the  parties,  that 
when  their  letters  related  to  their  mercantile  affairs, 
they  were  signed  or  addressed,  as  the  case  might  be, 
*^  Johannes  Sarkies  §f  Co.,'*  but  when  the  letters  re- 
lated to  the  funds  in  quiestion,  each  brother  signed  the 
same  as  in  his  individual  character,  and  relating  to 
his  separate  concerns;  and  in  like  manner,  Fairliej 
Bonham  Sf  Co.  addressed  their  letters  upon  such  sub- 
jects to  the  said  several  persons  individually.  Fairlie, 
Bonham  §f  Co.y  on  the  27th  May  1813,  wrote  to  the 
said  four  sons  in  reply  to  their  letters  (a),  "  We  shall 
do  the  needful  with  the  power  of  attorney  and  the 
exemplification  of  the  will  which  accompanied  your 
favour  of  the  21st  November,  and  we  have  honoured 
your  draft  for  2,000/.,  which  will  be  carried  to  the  debit 
of  a  separate  account,  to  which  we  shall  credit  the 
dividends  from  the  stock  agreeably  to  your  desire* 
and  which  shall  now  be  transferred  into  your  names ;" 
and  on  the  29th  oijuly  1813,  they  wrote  another  letter 
to  the  said  four  sons  of  testator,  wherein,  after  re- 
ferring to  the  above  letter,  they  said,  "  We  are  now 
sorry  to  inform  you,  that  on  producing  the  documents 
at  the  Bank,  we  found  that  we  could  not  be  allowed 
to  act  upon  them  before  an  administration  was  taken 
out  in  this  country.  This  we  have  accordingly  done, 
and  we  have  received  the  Midsummer  dividend,  but 
this  formality  has  subjected  you  to  a  charge  of 
299/.  25."    The  said  four  sons  of  testator  havings 
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in  a  letter  to  Fairlie,  Bankam  ^  Co.j  dated  the  14th 
November  1813,  with  reference  to  their  letter  of  the 
27th  of  Mai/y  and  the  transfer  to  be  made  of  the  bank 
annuities  into  their  names,  requested  FairHe,  Banham 
Sf  Co.  to  send  to  them  a  notarial  certificate  that  the  said 
funds  were  standing  in  their  names,  Messrs.  Fairliej 
Bonham  §f  Co.,  in  answer,  wrote  on  the  4th  of  June 
1814,  *^Tbis  transfer  has  not  yet  been  made,  we 
having  been  informed  that  the  Directors  of  the  Bank 
would  not  admit  of  it  until  the  expiration  of  the  ten 
years  mentioned  in  your  father  s  will ;  but  on  our  now 
renewing  our  application  for  this  purpose,  we  find 
they  will  permit  us  to  transfer  the  whole  into  your 
four  names  jointly,  but  not  to  divide  it  into  shares ; 
the  former  we  shall  do  as  soon  as  the  stock  opens, 
and  transmit  you  notarial  certificates  thereof,  and 
powers  of  attorney  for  you  to  sign  to  enable  us  to 
receive  the  dividends  in  future.**  In  another  letter, 
dated  10th  February  1816,  after  the  death  of  Mar- 
terose  Sarkiesj  the  surviving  brothers  having  sent  to 
Fairlie,  Bonham  ^  Co.  some  documents  by  which  it 
would  be  seen  that  he  was  dead  without  issue,  Messrs. 
FairliCj  Bonham  ^  Co.  wrote,  "  We  have  exhibited 
these  documents  at  the  Bank  of  England^  where  they 
have  been  registered,  and  your  names  inscribed  as 
trustees  under  your  late  father's  will  for  the  trans- 
ferring of  your  stock  in  equal  shares  to  each  of  yoa 
upon  the  expiration  of  ten  years  after  the  day  of 
his  death,  agreeably  to  his  determination.  There  is 
therefore  ample  time  to  prepare  the  certificate  of  the 
date  of  that  event,  and  the  arrangements  which  yoa 
may  then  have  determined  upon.  In  the  meantime  we 
will  continue  to  receive  the  dividends  on  the  stock  as 
before,  to  be  at  your  disposal.''     It  was  also  admitted 
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by  the  plaintiff,  that  a  large  sum  was  due  to  the  firm 
of  Fairlicy  Bonham  Sf  Co.  from  the  firm  of  Johannes 
Sarkies  if  Co. 

By  the  decree  made  by  the  Vice-Chancellor  on  the 
hearing  of  the  cause,  the  4th  of  July  1831,  it  was  or- 
dered that  it  should  be  referred  to  the  Master  to  inquire 
and  state  to  the  Court  when  Sarkies  ter  Johannes^  the 
testator,  and  his  sons  Johannes  Sarkies,  Carrapiet  Sar- 
Juesy  and  Marterose  Sarkies  respectively  died  :  and  to 
inquire  and  state  whether  the  testator's  sons,  Johannes 
SarkieSy  Carrapiet  Sarkies,  and  Marterose  Sarkies,  or 
any  and  which  of  them,  at  the  time  of  their  respec- 
tive decease,  left  any  and  what  male  issue  lawfully 
begotten :  and  to  inquire  and  state  the  ages  of  such 
male  issue,  and  whether  any  of  such  issue  had  since 
died,  and  if  so,  whether  after  having  attained  the 
age  of  twenty-one  years ;  in  which  case  the  Master 
was  to  inquire  and  state  who  were  their  personal 
representatives,  and  if  he  should  find  that  any  or 
either  of  them  died  under  the  age  of  twenty-one,  then 
to  inquire  and  state  whether  any  or  either  of  them 
left  any  and  what  issue ;  and  the  Master  was  to  state 
the  names  and  ages  of  such  issue,  and  whether  they 
were  then  living  or  dead,  and  if  dead,  who  were 
their  legal  personal  representatives :  and  it  was  fur- 
ther ordered  that  the  Master  should  inquire  and  state 
whether  the  assignment  of  the  28th  of  March  1817, 
was  ever  and  when  executed,  by  any  and  what  parties. 

The  Master  made  his  report,  dated  tlie  21st  of 
May  1832,  which  was  confirmed  by  an  order  dated 
the  6th  day  of  July  1832 ;  and  he  thereby  found,  by 
the  evidence  produced  before  him,  that  the  testator 
died  on  the  16th  of  August  1812,  Johannes  Sarkies 
died  on  the  27th  of  December  1816,  Carrapiet  Sarkies 
died  on    the  1st   of  December  1810,  and  Marterose 
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Sarkies  died  on  the  15th  of  April  1814:  and  he 
found  that  Johannes  Sarkies  left  issue  three  sons,  all 
of  whom  were  living  at  Calcutta  in  JuTie  1829,  viz., 
the  plaintiffs,  Sarkies  Johannes  SarkieSy  Calchick  Jo- 
hannes SarkieSy  and  Petruse  Johannes  Sarkies,  and 
that  they  were  bom  at  the  times  mentioned  in  his 
said  report ;  and  he  found  that  Carrapiet  Sarkies,  the 
second  son  of  testator,  left  two  sons,  as  alleged  before 
him,  but  not  hitherto  proved  by  evidence,  viz.,  Jo- 
hannes  Carrapiet  Sarkies,  and  Morat  Carrapiet  Sar- 
kies, the  infant  defendants  in  this  suit:  and  that 
Marterose  Sarkies,  the  youngest  son  of  testator,  did 
not  leave  any  male  issue ;  and  as  to  the  execution 
of  the  assignment,  the  Master  certified  that  by  the 
evidence  produced  to  him,  he  found  that  the  said 
indenture  was  duly  executed  on  the  28th  of  March 
1817,  by  Carrapiet  and  Bectan  Sarkies,  and  by 
Alexander  Colvin,  H.  Mathew,  and  A.  Agaheg  and 
others. 

The  said  cause  came  on  to  be  heard  on  further 
directions  before  the  Vice-Chancellor,  on  the  15th  of 
February  1833,  and  by  the  decree  then  made,  it  was 
ordered  that  it  should  be  referred  back  to  the  Master, 
to  tax  the  costs  of  the  defendant,  G.  Hartwell,  as 
administrator  of  the  said  testator,  relating  to  the  exe- 
cution of  the  trusts  of  the  will,  or  to  the  said  suit, 
and  which  wel*e  not  costs  in  the  cause,  and  also  to  tax 
all  parties  their  costs  of  the  suit ;  and  it  was  ordered 
that  such  costs  should  be  paid  as  therein  mentioned : 
and  his  Honor  declared  that  the  firm  of  Fairlie,  Bon* 
ham  Sf  Co.  were  entitled  to  the  dividends  of  the 
50,000  /.  Bank  3  per  cent,  annuities  which  belonged 
to  Johannes  Sarkies,  Carrapiet  Sarkies,  Bectan  Sar- 
kies, and  Marterose  Sarkies,  the  sons  of  the  testator, 
and  which  were  received  by  Fairlie,  Bonham  <§-  Co. 
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up  to  the  time  of  the  respective  deaths  of  Johannes  1837. 
Sarkies  and  Carrapiet  Sarkies^  and  that  Fairlie,  Bon-  Colviw 
ham  S/*  Co.  were  also  entitled  to  the  one-third  share  «. 
of  Bectan  Sarkies  in  the  said  50,000  /.,  and  to  the  and  others, 
dividends  and  accumulations  of  his  one-third  share 
towards  payment  of  the  debts  due  to  them  by  the 
firm  of  Sarkies  Sf  Co. :  and  his  Honor  further  ordered 
that  the  Master  should  take  an  account  of  wliat  was 
due  to  the  defendants,  G.  Hartwell^  J.  Innes^  and 
S.  Brasier^  as  surviving  partners  of  the  firm  of 
Jairliey  Bonham  Sf  Co.y  from  the  defendant,  Bectan 
Sarkies^  as  surviving  partner  of  the  firm  of  Johannes 
Sarkies  6f  Co.  in  respect  of  the  dealings  and  transac- 
tions between  the  said  firms:  and  it  was  further 
ordered  tliat  the  Master  should  also  take  an  account 
of  the  dividends  in  respect  of  the  one-third  shares  of 
the  male  issue  of  Johannes  Sarkies  and  Carrapiet  Sar- 
kies of  the  said  sum  of  50,000  /.  received  by  the 
defendants,  Hartwell,  Innesy  and  Brasier^  and  by 
fV.  Fairlie  and  H.  Bonham^  both  deceased,  in  their 
lifetimes,  since  the  time  of  the  respective  deaths  of 
Johannes  and  Carrapiet  Sarkies  ;  and  the  Court  de- 
clared that  the  plaintifis,  Sarkies  Johannes  Sarkies, 
Petruse  Johannes  Sarkies,  and  Calchick  Johannes 
Sarkies,  were  entitled  to  the  one-third  share  of  the 
dividends  of  the  said  50,000  /.,  which  had  become 
due  and  been  received  since  the  death  of  Johannes 
Sarkies,  their  father,  and  were  also  entitled  to  a  like 
third  part  of  the  capital  of  the  said  sum,  subject  to  a 
deduction  of  5,000  /.  each,  and  the  dividends  thereof, 
which  had  already  been  transferred  and  paid  to  them 
or  carried  over  to  their  respective  accounts,  pursuant 
to  an  order  made  in  this  cause,  the  6th  of  August 
1832 :  and  it  was  further  ordered  that  the  said  Master 
should  carry  on  the  inquiry  by  the  decree  directed  as 
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to  the  male  issue  lawfully  begotten  of  testator's  son, 
Carrapiet  Sarkies ;  and  it  was  further  ordered  that 
1,666/.  13  5.  4  rf.  Bank  3  per  cewY.  annuities,  part  of 
tlie  53,986/.  18  5.  like  annuities,  standing  in  the 
name  of  the  Accountant-general  of  this  Court,  in 
trust  in  this  cause,  should  be  carried  over,  in  trust  in 
this  cause,  to  the  account  of  the  plaintiff  Sarkies  Jo- 
hannes Sarkies;  and  like  sums,  parts  of  the  said 
capital  stock,  to  the  respective  accounts  of  the  other 
two  infant  plaintifts,  Calchick  Joliannes  Sarkies  and 
Petruse  Johannes  Sarkies ;  and  it  was  further  ordered 
that  the  Master  should  ascertain  the  respective  one- 
third  shares  of  the  said  plaintiffs,  and  of  the  male 
issue  lawfully  be  gotten  of  Carrapiet  Sarkies,  and  of 
tlie  defendant,  liectan  Sarkies^  in  the  said  sum  of 
50,000  /.  Bank  3  per  cent,  annuities,  and  in  the  divi- 
dends, interest,  and  accumulations  thereof,  which  had 
accrued  since  the  same  were  transferred  by  the  de- 
fendant, G.  Hartwelly  in  trust  in  this  cause,  after 
payment  of  costs  as  aforesaid  (a). 

(a)  The  following  note  of  the  Vicc-rhancollor's  judgment  is  taken 
from  the  shorthand  writer's  notes,  referred  to  as  correct  by  counsel 
at  the  bar. 

The  Vur'Ch'incdlor :  -  Sarkies  fir  Johannes,  the  father  of  these 
four  children  who  survived  him,  employed  the  firm  of  Scott  Sf  Co^, 
(who  were  succeeded  by  Messrs.  Faiilicj  Bonham  <5jr  Co.,)  as  his 
agents,  and  prior  to  the  year  1800,  ihey  had,  under  his  direction, 
purchased  47,000/.  three  per  (ent.  consols.  Then  he  writes  a  letter, 
by  which  he  does  in  effect  notify  that  he  is  going  to  retire  from  busi- 
ness, and  directs  that  they  ^Scoit  tS'  Co.)  shall  make  up  the  sum  of 
50,000/.,  and  place  to  the  credit  of  his  spn,  Johannes  Sarkies^  the 
annual  interest  on  the  50,000  /.,  and  they  were  to  comply  with  hii 
directions  on  that  subject.  Then  it  appears  diat  this  gentleman 
died  on  the  i(>th  August  1S12,  and  that  prior  to  that  time  the  four 
sons  had  been  carrying  on  business  as  a  house  of  trade  in  Jiw/tV?, 
under  the  name  of  JtJianius  Sa)kiesSf  Co.,  with  Messrs.  Fuirlie^ 
Bonhnm  tS  Co.,  and  that  they  had  accounts  with  them,  which  were 
of  this  nature:  there  was  one  account  which  appears  sometimes  to 
have  been  called  **  your  account,"  and  sometimes  **  your  general 
account ;"  what  were  the  particulars  that  constituted  tliat  account 
does  not  appear,  but  it  seems  that  besides  that  account  there  were 
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accounts  carried  on  under  this  heading,  **  Goods  per  the  InduSy^  Hart  well 
•*  Goods  per  the  Ocean;'  «  Goods  per  the  Harnett  ;*  "Goods  per  *"^  "^***^"' 
the  Lady  Lwihington;*  and  why  the  accounts  were  so  carried  on  in 
that  manner  between  the  two  houses  does  not  appear ;  but  one  is 
left  to  conjecture  that  for  the  sake  of  understanding  at  once  the 
mode  in  which  their  respective  accounts  stood,  they  were  kept  in 
this  manner,  and  that  nevertheless,  all  the  accounts  together  con- 
stituted one  general  dealing,  between  the  house  in  India  and  the 
house  in  Englmid. 

The  father  made  his  will,  the  effect  of  which  was,  to  give  the 
50,000/.  consols,  together  with  a  quantity  of  American  stock,  and  a 
quantity  of  Danish  stock,  to  his  four  sons  for  the  term  often  years,  with 
a  proviso,  that  if  any  son  died  without  issue  male,  then  his  share 
&hould  go  to  the  survivors,  but  if  he  died  leaving  issue  male,  then 
his  share  should  go  to  his  issue   male.     The  four  sons   wrote  a 
letter  on  the  if)th  of  Avfrusf,  and  they  state  that  they  are  appointed 
executors  to  the  will,  with  their  mother,  and  they  state  that  the 
property  in  the  English,  Danish  and  American  funds  is  to  be  divided 
between   the  four ;  and   they  say,  "  You  will  therefore  have  the 
goodness  to  continue  to    receive    the    interest  on   our    accounts 
under  the  authority  of  the  power  of  attorney  you  at  present  pos- 
sess," which  was  a  power  of  attorney  from  their  father.     It  appears 
the  father  had  appointed  his  four  sons  and  their  mother  as  executors, 
and  two  only  of  the  sons  proved  the  will  in  India ^  Johannes  and  Car- 
rapiet.     Well,  a  new  power  was  sent  by  a  letter,  dated  the  21st 
Ntrvemher  1812,  which  was  a  power  from  the  mother  and  the  four  sons, 
and  that  was  a  general  power  to  act  for  them.     They  say  in  the 
letter,  "We  doubt  not  you  will  have  received  the  J^/wMary  dividend 
before  our  above  letter  of  the  19th  of  August  rould  have  reached 
you,  and  we  therefore  request  in  this  case  that  you  will  take  it 
from  our  general  account,  and  bring  it  to  our  credit  in  another 
separate  account  under  our  different  names,  and  such  other  divi- 
dends as  you  may  in  future  receive,  you  will  also  bring  into  this  new 
account,  as  it  is  our  particular  wish  that  this  should  be  kept  quite 
distinct  from  our   other  concerns."     Then   thev  say,  *'  We  have 
drawn  a  bill  under  our  old  firm  of  Johannes  Sarkies  Sf  Co.,  which 
will   be  immaterial,  as  we  are  the  only  members  of  that  firm*." 
I  understand  but  for  this  letter,  unless   Messrs    Fairlie,   lionham 
Sf  Co.  hid  thought  proper  to  do  it  of  their  own  account,  that  the 
dividends  received,  and  the  drafts  drawn  in  respect  of  the  dividends, 
would  have  formed  an  item  in  the  general  account;  but  I  do  not  ob- 
serve in  this  letter  that  it  directs  that  there  shall  be  a  particular 
account  kept  of  the  dividends;  that  there  is  anything  like  a  re()re- 
sentation  made  to  Fairlic,  Bonham  S^  Co.,  that  if  at  any  time  there 
should  be  a  balance  due  to  them  from  the  house  in  [ndia,  the  sums 
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FairliCy    Bonhani  ^  Co.  were  entitled    to   the  divi- 
dends of  the    50,000/,    3  per  cent,  consols,   which 

of  money  that  might  be  in  their  hands  in  respect  of  the  dividends 
might  not  be  applied  in  the  liquidation  of  that  obligation ;  but  this, 
as  I  understand,  is  a  mere  direction  as  to  the  mode  of  keeping  the 
accounts   in   respect  of  the   dividends,   and  nothing  else.     Now 
Messrs.  Fairlie,  Bonham  S^  Co,  answer  that  letter  by  a  letter  of 
the  27th  of  May ;  they  say,  **  We  shall  do  the  needful  with  the 
power   of  attorney,  and  the   exemplification   of  the   will   which 
accompanied  your  favour  of  the  21st  of  Novfmber,  and  we  have 
honoured  your  draft  for  the  2,000/.,  which  will  be  carried  to  the 
debit  of  a  separate  account,  to  which  we  shall  credit  the  dividends 
from  the  stock,  agreeably  to  your  desire,  and  which  shall  now  be 
transferred  into  your  names."     Well,  then,  it  appears,  what  was 
pretty  obvious  to  anybody  who  understands  the  law,  that  none  of 
the   dividends   could   be  received,   unless   there  was   a   personal 
representative  in  this   country ;   but   inasmuch  as   the  power  of 
attorney  was  sent  in  order  to  enable  Fairlie^  Ronham  Sf  Co.  to 
accomplish  the  general  object  which  the  parties  had,  namely,  the 
receipt  of  dividends,  and  that  general  object  could  not  be  efiected 
otherwise  than  by  doing  that  which  the  power  of  attorney,  on  the 
face  of  ic,  authorised  them  to  do,  namely,  to  procure  an  adminis- 
tration to  one  of  their  house,  one  of  the  parties  named  in  the  power  of 
attorney  takes  out  administration,— that  was  Mr.  HartvoeU. 

Some  letters  are  written  afterwards  on  the  subject,  and  I  do  not 
think  it  is  very  material  to  notice  whether  some  of  them,  which 
were  written  expressly  with  respect  to  the  dividends,  were  signed 
with  the  names  of  the  four  brothers,  or  the  three,  or  whether,  at 
the  fact  really  was,  some  of  them  were  only  signed  with  the 
name  of  Johannes  Sarkies  4*  Co.  Bat  it  appears  that  the  accounts 
were  from  time  to  time  transmitted,  and  according  to  the  direc- 
tions which  were  given  in  the  letter,  the  accounts,  that  is  to  say, 
the  general  result  of  the  particular  accounts,  were  kept  separate, 
so  that  at  the  glance  of  an  eye,  the  gentlemen  in  India  could  see 
how  their  accounts  stood  in  respect  of  dividends,  as  well  as  how 
their  accounts  stood  in  respect  of  the  general  matters  of  the  goods 
in  '^  the  Lady  Lushington,'  or  the  other  ships  ;  and  it  appears  that 
the  accounts  went  on  until,  in  the  month  of  September  1815, 
Messrs.  Fairlie^  Bonham  <f5'  Co,  send  a  stq^ement  ofthe  accounts, 
upon  which,  stating  the  sum  of  credit,  and  setting  it  against 
the  sum  of  the  debits,  it  does  appear  the  sum  of  1 5,338 1  was  due 
to  them,  and  in  respect  of  that,  they  say  they  will  draw  a  bill  for 
15,000/ ,  which  they  hope  will  be  accepted.  On  the  5th  of  October 
1815,  Sarkies  4*  Co.  write  that  letter,  which  requests  that  Fairlie  Sf 
Co.  will  have  the  goodness  to  pay  over  to  Messrs.  Bazttt  4-  Co.  the 
half-yearly  dividends  on  the  50,000/.  stock.  Fairlie  S^  Co.  pend— it 
does  not  appear  when  that  letter  was  received  -  but  they  send  a 
letter  of  the  30th  of  AforcA  1816,  containing  a  further  account ; 
and  I  observe  that  that  further  account  represents  that  the  balance 
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belonged  to  the  said  four  sons  of  the  testator,  Sarkies       i857. 
ter  Johannes^  and  which  were   received  by  Fairlie^      p^^^^^ 

r. 
on  the  general  account  was  there  liquidated,  and   there  was  a      Hartwell 
sum  of  1,483  /.  due  upon  that  account  only  to  Messrs.  Sarkies  and     «nd  other*. 
Brothers ;  still  the  balance  on  the  general  account  upon  the  whole, 
taking  it  altogether,  was  a  sum  of  8,000/.  and  upwards  in  favour 
of  Fair  lie  ^  Bonham  Sf  Co.y  and  I  presume  that  at  that  time  they 
could  not  have  received  the  letter  of  the  5th  of  October  1815,  for 
without  doubt  they  would  have  noticed  it,  but  we  find  that  they 
did  receive  that  letter  some  time  in  the  year  1816,  and  reading  the 
letter  of  the  29th  of  June  1816,  which  really  appears  to  me,  though 
It  may  not  be  called  an  assertion  of  right,  is  a  civil  remonstrance 
against  the  claim  which  the  other  side  made,  and  therefore  it  was 
an  assertion  of  right  to  the  extent  to  which,  in  common  politeness, 
they  thought  they  were  at  liberty  in  the  first  instance  to  go  gene- 
rally in  protesting  against  the  claim  which  was  made,  and  I  think 
it  no  objection  to  their  right,  if  they  had   the  right,  that  they  did 
not  put  their  right  in  more  distinct  terms;  and  I  apprehend,  unless 
they  had   a  lawyer   at  their  elbow,  with  whom  they  could  have 
conferred,  it  would  have  been  impossible  for  them  to  state  the  whole 
of  their  right,  as  it  might  ultimately  stand.     Then  on  the  15th  of 
August  1816  they  make  another  reference  to  the  demand  on  the 
transfer  of  the  dividends,  with  which  they  do  not  comply.     Then 
they  represent  again,  that  on  the  statement  of  all  accounts  as  they 
then  stood,  there  appeared  to  be  a  balance,  it  might  liave  been  of 
11,000/.,  or  thereabout,  or  9,000/.,  and  they  offered  to  draw  in 
respect  of  that  balance  a  bill  of  50,000  sicca  rupees.     Well,  then,  it 
appears  that  in  the  interim  the  death  ofMarferose  had  been  notified, 
but  that  made  no  difference  with  respect  to  the  mode  of  dealing. 

Now  Mr.  Pepys  *  says  that  Messrs.  Fairlie,  Bonham  Sf  Co. 
have  no  right  to  apply  the  sums  of  money  that  they  might  receive 
in  respect  of  dividends,  or  use  any  power  they  might  acquire  over 
the  stock,  for  the  purpose  of  liquidating  that  general  balance, 
unless  by  contract,  whereas  it  rather  appears  to  me  that  the  con- 
verse of  the  rule  is  the  case,  and  they  cannot  be  asked  to  give  up 
the  dividends  that  they  receive,  or  resign  the  legal  power  which 
they  have  acquired,  without  having  the  balance  paid  to  them, 
unless  there  was  a  contract  that  it  should  be  so.  Supposing  there 
had  been  no  contract  at  all,  it  does  appear  to  me  not  only  con- 
sistent with  natural  justice,  but  there  is  a  rule  as  to  that  in  the 
Court,  that  is,  that  they  who  come  for  equity  shall  not  have  it 
unless  they  will  do  equity  :  it  is  contrary  to  equity  to  ask  to  dis- 
place a  legal  right,  and  parties  I  apprehend  are  not  at  liberty  to 
do  that,  unless  they  will  give  to  the  parties,  against  whom  they 
claim,  that  which,  on  a  general  view  ot'justice,  is  their  due.  Now, 
I  am  quite  free  to  admit,  that  possibly  the  parties  never  did  con- 
template, at  the  time  when  the  power  of  attorney  was  sent  over, 
and  the  administration  had  actually  been  obtained  by  Hurtueil, 

*  Then  of  Coungel  for  the  Plaintiffs  in  the  cause. 
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Bonham  ^  Co.   up    to    the  time  of  the  respective 
deaths  of  Johannes   Sarkies   and  Carrapiet   SarkieSj 

that  would  give  to  Mr.  Haiixve/l,  as  one  of  the  house  of  Fairlief 
ilonham  ^    Co ,  a  general  lun  over  the  fund  as  against  all  the 
parties,  whose  interests  were  such  as  that  they  could  he  bound  by 
that  act ;  but  my  opinion  is,  that  if  by  any  accident  Fairlie,  Bon- 
ham Sf   Co.  did  acquire  the   legal    dominion  over  the    fund  as 
agairst  those  parties  with  whom  they  were  dealing  in  this  mercan- 
tile  account,   they  would  have   had  a  right  at  any  time  to  say, 
«*  We  will  use  our  It-gal  power  to  the  utmost,  unless  you  will  first 
of  all  do  us  equity,  which  natural  justice  points  out,  namely,  pay 
us  the  balance  that  is  due  from  you  ;*'  and  it  appears  to  me,  there* 
fore,  that  inasmuch  as  there  is  no  clear  contract  that  it  should  be 
otherwise,  and  inasmuch  as  the  only  fair  result,  in  my  mind,  of  the 
directions  which  were  given  in  the  month  o^  August  1812  were, 
that  the  separate  accounts  should  be  kept,  you  are  not  at  liberty 
to  say  that  Messrs.  fair  lie,  Bonham  8^  Co.  had  entered  into  a  con- 
tract, whereby  they  were  to  place  themselves  in   the  tantalising 
position,  that  ihey  were  to  receive  the  dividends  coming  from  the 
stock,  and  not  to  receive  them  in  liquidation  of  the  balance  due  to 
them  on  their  account,  and  thus  place  themselves  in  a  situation  in 
which  they  mast  hand  over  the  dividends,  and  still  see  their  own 
balance  unpaid,  and  it  is  clear  to  me  that  the  parties  all  along 
dealt  on  the  supposition  that  those  accounts  should  be  closed.   i\nd 
in  answer  to  the  observation  made  with  respect  to  this  very  letter, 
which  was  written  by  them  after  they  had  received  the  first  notifi- 
cation of  the  demand  that   they  should  transfer  the  divid^ends  to 
Bazett  Sf  Co.,  it  appears  they  had  at  that  time  drawn  their  bill  for 
15.000/.,  which  they  continually  might  have   expected    to  have 
been  honoured,  therefore  it  was  not  necessary  for  them  at  that 
time  to  make  more  than  they  did  then — that  little  remonstrance. 
My  opinion,  therefore,  is,  this  being  a  case  in  which  beneficial 
owners  of  the  stock  arc  seeking  to  have  the  act  of  the  executors 
set  aside — but  we  are  dealing  only  with  the  act  of  the  executors, 
not  so  much  quasi  jexecutors  as  quasi  the  beneficial  owners — that 
we  are  at  liberty  to  say  in  a  court  of  equity,  that,  inasmuch  as  the 
residuary  legatees,  stating  themselves  to  be  such,  dealing  with 
Fairlie,  Bonliam  &f  Co.,  as  such  do  authorise  Fairiie,  Bonham  Sf 
Co.  to  acquire  the  legal  power  over  the  fund,  tairlie,  Bonham  4* 
Co.  may  say.  You  have  given  us  a  power,  and  now  we  will  use  it. 
I  should  say  therefore,  as  against  the  ultimate  survivor,  that  as 
he  represents  the  house  he  is  not  to  take  away  the  cnrj)us  of  the 
fund  to  which  he  is  now  become  entitled,  unless  he  does  equity  by 
satisfying  his  balance.     My  opinion,  therefore,  is,  that  this  is  a  case 
in  which  Fairlie,  Bonham  8^  Co,  are  entitled  first  to  have  the  divi- 
dends, as  fur  as  there  were  dividends,  received  from  the  shares,  applied 
in  satisfaction  of  their  account,  and  then,  as  far  as  Becfan's  share 
remains,  they  are  entitled  to  apply  it  in  satisfaction  of  the  balance 
due  to  them ;  and  Mr.  Agabeg,  in  his  capacity  of  assignee  under 
the  deed  of  1817,  took  only  an  equity,  and  therefore  can  only  take 
the  property  subject  to  the  prior  equities. 
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and  that  they  were  also  entitled  to  the  one-third  share 
of  Bectan  SarkieSy  in  the  said  50,000/.,  and  to  the 
dividends  and  accumulations  of  his  one-third  share, 
in  or  towards  payment  of  the  debts  due  to  them  by 
the  firm  of  Johannes  Sarkies  8^  Co. ;  and  as  ordered 
that  the  Master  should  take  an  account  of  what  was 
due  to  the  defendants,  Hartwelly  InneSy  and  BrasieTj 
as  surviving  partners  of  the  said  firm  of  Fair  tie,  Bon- 
ham  <§'  Co.  from  the  defendant,  Bectan  SarkieSy  as 
surviving  partner  of  the  firm  of  Johannes  Sarkies  Sc 
Co.y  in  respect  of  the  dealings  and  transactions  be- 
tween the  said  firms,  and  he  prayed  that  the  said  cause 
might  be  re-heard  before  his  Lordship,  and  that  it 
might  be  declared  that  he  (^.  Agabeg)  was  entitled  to 
the  share  of  Bectan  Sarkies  Sf  Co.,  and  to  the  arrears  of 
the  dividends  on  such  share,  and  on  the  share  of  Car- 
rapict  SarkieSy  and  that  the  same  might  be  transferred 
and  paid  to  him  accordingly. 

A.  Agabeg  died  in  December  1832,  having  made 
his  will,  and  letters  of  administration  of  his  personal 
estate,  with  the  will  annexed,  were  granted  to  the 
Appellant,  James  Colvin.  W.  Fairlie  and  H.  Bon- 
ham  having  died  during  the  pendency  of  that  appeal, 
the  Appellant  and  the  surviving  plaintiffs  filed  their 
bill  of  revivor  against  the  surviving  defendants  in 
February  1834,  and  the  suit  was  revived  accordingly  : 
and  the  appeal  coming  on  to  be  heard  before  the 
Lord  Chancellor,  in  April  1834,  his  Lordship,  after 
taking  time  to  consider  the  case,  affirmed  the  Vice- 
Chancellor's  decree,  without  costs,  by  an  order  dated 
the  22d  of  May  1834  (6). 

(b)  The  following  is  from  the  shorthand  writer's  notes  of  the 
Lord  Chancellor's  judgment,  also  referred  to  at  the  bar. 

The  Lord  Chancellor* : --In  this  case,  on  which  1  intimated  a 
strong  opinion  in  the  course  of  the  argument,  it  was  so  materially 

*  Lord  Broagham. 


1837. 
Colvin 

V. 

Hartwfll 
and  udiers. 
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1837.  The  Appellant  then  presented  his  petition  of  appeal 

CoLviN  ^^  ^^^^^  House,  from  the  above  stated  part  of  the  Vice- 

^'  Chancellor's    decree    and    the    order   of   the    Lord 

and  oihurs.  Chanccllor  affirming  it. 

Mr.  JVigram  and  Mr.  Teed  for  the  Appellant. 

There  was  no  contract,  expressed  or  implied,  between 
the  Messrs.  SarkieSj  Brothers,  and  the  Respondents, 
or  any  of  them,  that  could  entitle  the  Respondents  to 
a  lien  on  the  50,000/.  three  per  cent,  bank  annuities, 
or  on  the  dividends  thereon ;  and  without  contract 
no  such  lien  could  exist.  On  the  contrary,  the  letter 
written  by  the  four  brothers  to  Fairlie^  Bonham  ^*  Co. 
the  21st  of  November  1812,  directed  the  account  of 
the  dividends  of  the  fund  to  be  kept  distinct  from 
their  mercantile  accounts ;  and  accordingly  the  ac- 
counts were  kept  distinct,  and  regularly  transmitted 
in  that  form  to  the  brothers  in  India  until  the  vear 
1815,  when  Fairlie,  Bonham  if  Co.  furnished  an 
account,  showing  a  balance  of  upwards  of  15,000/. 
in  their  fovour,  upon  the  mercantile  transactions. 
By  another  letter,  dated  the  14th  oi  November  1813, 
the  surviving  brothers  desired  the  stock  to  be  trans- 
ferred to  their  own  names.  The  Appellant  does 
not  deny  that  the  house  of  Johannes  Sarkics  ^-  Co. 
was  largely  indebted  to  Fairlie  Sf  Co.^  but  he  con- 
fidently submits,  that  Mr.  Hartwellj  as  the  ad  minis- 
shaken  by  the  very  elaborate  and  able  reply  of  Mr.  Solicitor- 
general*,  that  I  took  time  to  consider,  but  upon  fully  considering  the 
case,  1  remain  of  tlie  opinion  which  I  originally  had,  and  am  dispo&cd 
to  aflirm  the  decree  without  costs.  I  do  not  say  it  is  a  ca^e  which 
appears  to  me  by  any  means  clear  or  free  from  doubt.  I  was  cer- 
tainly shaken  by  the  argument  of  the  Solicitor-general  in  ihe  replr, 
but  I  cannot  think  that  my  opinion  is  so  materially  changed  as  to 
justify  me  in  dissenting  from  the  Court  below.  On  the  whole, 
1  think  his  Honor  came  to  the  right  conclusion. 

•  Sir  C.  C.  P«i.T... 
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trator,  with  the  will  annexed,  of  the  testator  Sarkies  ter       i837. 
JohanneSj  was  not,  when  the  assioriiment  of  the  28th     ^' 
of  March  1S17  was  executed,  and  when  he  received         r. 
notice  of  it,  and  is  not  now,  entitled,  as  against  the    und^oihers. 
assignees  of  Carrapiet  Sarkies  and  Bectan  Sarkies^  to 
retain  their  shares,  or  the  share  of  Bectan  Sarkies^  of 
the  50,000  Z.  Bank  annuities  and  dividends,  for  the 
payment  of  any  debt  owing  by  the  house  oiJoluinnes 
Sarkies  Sf  Co.  to  the  house  of  Fairlie^  Bonham^  ^  Co. 
The  Vice-Chancellor,  by  his  judgment,  put  the  claim 
of  the  Respondents  on  the  principle,  that,  if  you  come 
to  a  court  of  equity  for  its  aid  to  enforce  a  right,  you 
will  be  required  first  to  do  equity.     But  that  prin- 
ciple was  not  applicable  to  this  case.     This  was  a 
trust  fund,  and  was  wholly  distinct  from  the  general 
business  transactions  of  the  parties.    His  Honor's  judg- 
ment could  not  have  received  the  assent  of  tlie  Lord 
Chancellor,  had  it  not  been  for  the  necessary  absence 
of  the  leading  counsel  for  the  Appellant  at  the  opening 
of  the  appeal;  the  junior,  who  was  obliged  to  go  on, 
only  reading  his  brief,  whereupon  the  Lord  Chancellor 
intimated  to  the  leading  counsel  for  the  Respondents 
his  opinion,  that  there  was  no  occasion  for  him  to  offer 
any  arguments,  and  therefore  the  case  was  not  argued. 
The  reply  however  afterwards  made  by  the  Solicitor- 
General,  who   had  then  been  able  to  attend,  made 
such  an  impression  on  the  Lord  Chancellor  that  he 
said  he  entertained  doubts  on  the  question ;  but  his 
Lordship,  notwithstanding,  affirmed  the  Vice-Chan- 
cellor's decree.     These  judgments  in  the  courts  below 
leave   this   position  on   their   records,   that   because 
parties  coming  into  court  to  claim  a  trust  fund  are 
found  to  owe  a  debt,  and  have  not  offered  to  pay  it, 
the  creditors  are  to  have  a  lien  on  the  fund  claimed. 
The  power  acquired  by  Mr.  Ilarticell  over  the  fund 
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j^37^  was  given  to  him  by  the  legatees  for  a  purpose  dis- 
CoLviN  tinct  and  separate  from  their  mercantile  concerns 
Hautwell  ^^^  engagements,  and  he  and  his  partners  engaged 
and  others,  to  procure  the  fund  to  be  transferred  into  the  names  of 
the  legatees,  and  to  place  the  dividends,  when  received, 
at  their  disposal.  All  the  interest  which  Carrajnet 
and  Bectan  Sarkies  had  in  the  stock  at  the  time  of  the 
execution  of  the  assignment  passed  to  Agabeg  and  his 
co-trustees  for  the  benefit  of  themselves  and  the  otlier 
creditors  of  the  assignees,  and  the  Appellant  now 
representing  the  assignees  is  entitled  to  the  same.  By 
the  terms  of  the  assignment,  the  assignees  had  power 
to  dispose  of  the  stock,  and  apply  it  according  to  the 
trusts,  so  that  the  case  of  Pope  v.  ft'hitcombe  (c), 
where  no  interest  had  vested  in  the  assignee,  could  not 
aid  the  Respondents ;  it  was  rather  an  authority  for 
the  Appellant.  The  interest  of  Mr.  Hartwell  in  the 
stock  was  the  interest  of  the  legatees  named  by  the 
testator,  of  whom  Mr.  Hartwell  was  only  the  admi- 
nistrator. But  even  if  this  were  a  question  of  set-off, 
the  Respondents  could  not  retain  against  the  claim  of 
the  Appellant,  the  assignee  of  two  of  the  sons,  a  debt 
due  to  them  from  the  whole  firm  of  Sarkies  Sf  Co. 
It  was  not  held  by  either  the  Vice-Chancellor  or  Lord 
Chancellor  that  the  power  of  attorney  given  to  the 
house  of  Fairlicy  Bonham  Sf  Co.  was  intended  by  any 
of  the  parties  to  be  a  security  for  advances  by  the  lat- 
ter to  the  brothers  Sarkies. 

Mr.  Pemberton  and  Mr.  Knight  (Mr.  Blunt  with 
them)  for  the  Respondents: — This  is  an  appeal  by 
one  of  the  several  plaiutifis  in  the  Court  below,  which 
is  an  objection   to  the  regularity  of  the   appeal  on 

(c)  3  Rus6. 134. 
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whicli  the  House  would  decide.  In  the  Court  of 
Chancery  it  was  usual  for  one  of  several  defendants 
to  appeal,  but  not  for  one  of  several  plaintiffs. 

One  question  on  the  merits  is  what  construction  is 
to  be  put  on  the  deed  of  assignment.  It  is  insisted, 
for  the  Appellant,  that  the  whole  interest  of  Carrapiet 
and  Bectan  Sarkies  in  the  fund  passed  by  the  assign- 
ment. The  Respondents,  on  the  other  hand,  contend 
that  the  fund  cannot,  upon  any  principle  of  equity  or 
justice,  be  taken  out  of  their  possession  until  the  debt 
contracted  on  the  faith  of  the  fund  is  paid  to  them. 
The  Vice-Chancellor  did  not  use  the  word  lien  in 
giving  his  judgment,  but  he  said  the  Respondents 
were  entitled  to  hold  the  fund  until  their  debt  was 
discharged.  But  whether  the  claim  of  the  Respon- 
dents is  to  be  called  lien  or  not  is  quite  immaterial, 
the  justice  of  the  demand  remains  the  same.  The 
case  of  Pope  v.  fVhitcombe  (d)  was  quite  applicable 
to  this ;  that  was  also  a  creditor's  suit,  and  it  was 
there  held  that  the  assignment  of  all  her  estate  and 
effects  by  a  person  entitled  to  a  residue  under  a  will, 
after  the  deatli  of  a  person  to  whom  the  interest  of 
the  residue  was  given  for  life,  did  not  pass  any  in- 
terest in  the  residue.  The  transactions  in  respect  of 
which  the  credit  was  given  by  the  Respondents  to 
the  firm  of  Sarkks  Sf  Co.  fell  within  the  doctrine  of 
set-off,  as  stated  by  Lord  Eldon  in  Vulliaviy  v.  No- 
ble (e),  where  his  Lordship,  upon  a  second  argument, 
allowed  a  joint  debt  to  be  set  off  against  a  separate 
debt.  The  debt  of  a  surviving  partner  may  be  treated 
as  his  own  debt,  and  set  off  against  a  demand  he  has 
in  his  private  right :  Slipper  v.  Stidstone  (/),  French 
V.  Andrade  ((7).     Carrapiet  and  Bectan  Sarkies  were 


1837. 
Col  VI N 

V. 

Hartwell 
and  others. 


(d)  3  Russ.  124. 

(e)  Merivale,  593 ;  iff  618  et  Beq. 


(f)  5  T.  Rep.  403. 

(g)  6  T.  Rep.  582. 
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1837.       the  surviving  partners  of  this  firm,  and  after  Carta- 

Coi.viN      pint's  death  Messrs.  Fairlie,  Bonham  Sf  Co.  had  a  right 

^-  to  set  oflP  the  debt  of  the  partnership  against  Bectan^ 

audoiheis.     the  survivor.     Incases  of  mutual  demands  a  court 

of  equity  \\\\\  take  advantage  of  slight  circumstances 

to  do  both  parties  justice,  and  will  hold  the  balance 

of  the  accounts  only  to  be  the  debt :  Jeffs  v.  Wood  {h). 

The  plaintiff  coming  to  the  court  of  equity  ought  to 

be  ready  to  do  equity,  especially  as  the  Respondents, 

if  deprived  of  the  benefit  of  this  fund,  must  lose  the 

whole  of  the  debt  due  to  them.     To  prevent  such 

injustice,  a  court  of  equity  would  lay  hold  of  very 

slight  circumstances:  Shish  v.  Foster  {%). 

It  was  a  misconstruction  of  the  Respondents'  letter 
of  the  10th  oi  February  1816,  to  say  that  it  was  cal- 
culated to  lead  the  Messrs.  Sarkies  to  believe  that  the 
stock  was  transferred  to  their  own  names.  They  say, 
"  We  have  exhibited  these  documents  at  the  Bank  of 
England^  where  they  have  been  registered,  and  your 
names  inscribed  as  trustees  under  your  father's  will 
for  the  transferring  of  your  stock  in  equal  shares  to 
each  of  you  upon  the  expiration  of  ten  years  after  the 
day  of  his  death  agreeably  to  his  destination.  There  is 
therefore  ample  time  to  prepare  the  certificate  of  the 
date  of  that  event,  and  the  arrangements  which  you 
may  then  have  determined  upon.  In  the  meantime 
we  will  continue  to  receive  the  dividends  on  the  stock 
as  before,  to  be  at  your  disposal."  Their  letter  of  the 
29th  of  June  1816  clearly  showed  that  they  did  not 
intend  to  part  with  the  fund  until  their  debt  was, 
paid.  "  We  have,"  they  write,  "  to  acknowledge  the 
receipt  of  your  favour  of  the  6th  of  October  1816, 
desiring  us  to  pay  Messrs.  Bruce,  Bazett  Sf  Co.  here 

Qi)  a  P.  Wms.  128.  (t)  1  Ves.  sen  87. 
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the  dividends  as  they  arise  on  the  60,000  Z.  consols        issv. 
in  the  stocks.     From  the  state  of  your  account  current      X^' 

•'    ^  COLVIN 

which  we  sent  you  in  Marchy  you  will  see  that  we  can-  v. 

not  with  any  decency  be  called  upon  to  pay  away  any  aiid"oti»cril! 
funds  that  can  assist  in  reducing  our  heavy  advance, 
&c.  But  this  particular  fund  is  the  last  of  all  that  we 
should  have  expected  to  be  diverted  from  its  usual 
channel,  as  it  must  for  many  years  necessarily  pass 
through  our  hands  from  the  confidence  reposed  in  us 
by  the  late  Mr.  Sarkies''  How  could  it  be  contended 
after  that  letter  that  the  Respondents  had  represented 
that  they  had  actually  transferred  the  stock  ? 

It  was  important  to  bear  in  mind  that  all  the  divi- 
dends were  considered  as  partnership  property,  as 
between  both  firms.  If  all  the  partners  in  the  firm  of 
Fairlie^  Bonkam  Sp  Co,  had  joined  in  taking  out  the 
administration,  there  could  be  no  question  of  their 
right  to  retain  the  dividends  towards  payment  of  their 
advances.  They  have  dealt  with  the  fund  just  as  if 
they  had  all  joined  in  the  administration.  Their  Lord- 
ships would  not  make  any  distinction  because  Mr. 
Hartwcll  alone,  and  not  all  the  partners,  took  out  the 
administration.  The  soundness  of  the  decree  appealed 
against  does  not  depend  on  the  opinion  of  the  present 
Vice-Chancellor  and  of  Lord  Brougham  only,  for 
Sir  John  Leach,  Vice-Chancellor,  refused  a  motion 
for  an  order  on  the  Respondents  to  pay  the  dividends 
into  Court,  and  Lord  Eldon,  Chancellor,  affirmed  that 
order  with  costs.  Without  giving  undue  importance 
to  decisions  on  interlocutory  motions,  still  it  was  fair 
tx)  presume  that  Sir  John  Leach  and  Lord  Eldon  held 
the  same  opinion  that  Sir  Lancelot  Shadwell  and 
Lord  Brougham  held  in  this  case. 

The  forms  in  which  the  accounts  were  transmitted 
by  the  Respondents  to  Sarkies  Sf  Co.  showed  clearly 
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1837.       that    the   dividends  on   the  stock   were    considered 

CoLviN       ^y  ^^^^  houses  as  partnership  property.    The  accounts 

«.  were  mixed  accounts,  and  comprised  all  the  dealings 

Hartwell  ,  1  •  mi         T* 

and  (iiiiers.  and  transactions  between  the  parties.  1  he  Kespon- 
dents  continued  to  receive  the  dividends  under  the  first 
power  given  to  them  by  the  testator,  and  to  place  them 
to  the  credit  of  Johannes  Sarkies  i^  Co.,  as  they  used  to 
do  under  the  old  authority.  The  four  sons  were  the 
owners  of  the  fund  as  long  as  they  lived  ;  they  were 
all  the  partnei-s  in  the  firm,  and  so  after  some  of  them 
died,  the  survivors  were  owners  of  the  fund,  and  also 
constituted  the  firm,  until  Bectan  alone  surviving  be- 
came interested  in  the  third  share  of  the  stock  ;  and  he 
alone  represented  the  firm  and  the  firm's  liabilities. 

Mr.  JVigramj  in  reply :— The  answer  to  the  formal 
objection,  that  one  only  of  the  plaintiffs  appealed  from 
the  decree,  is  that  Aviet  Agabeg,  who  is  represented 
by  the  Appellant,  was  the  only  plaintiff  below  who 
did  not  obtain  all  that  he  asked  for  by  the  decree; 
all  the  other  plaintifls  having  obtained  what  they  asked 
had  no  occasion  to  complain,  and  it  would  be  im- 
proper to  make  them  parties  to  the  appeal :  Smith  v. 
Snow  (k).  In  that  case  persons  against  whom  the  bill 
could  not  pray  any  relief,  being  made  parties,  a  de- 
murrer by  them  to  the  bill  was  allowed.  The  appeal 
in  this  case  from  the  Vice- Chancellor  to  the  Lord 
Chancellor  was  brought  by  Agabeg  alone,  and  this 
objection  was  not  then  made.  -  The  same  appeal  is 
now  brought  here.  If  any  objection  could  be  taken 
to  the  form  of  the  appeal,  it  should  have  been  taken 
before  the  Appeal  Committee,  and  of  that  opinion  were 
their  Lordships  in  the  appeal  of  Attwood  v.  Smalk 
wlien  that  appeal  came  to  be  argued  in  1836. 

{k)  3  Madd.  lo. 
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With  respect  to  the  effect  of  the  deed  of  assignment,       1 837. 
it  was  clearly  the  intention  of  the  Sarkies  to  assign      ^"^TT' 
all  their  effects  for  the  purpose  of  paying  their  debts.         v. 
The  effects  in  England,  and  therefore  the  stock  and    and'^othere. 
dividends,  were  undoubtedly  included.     It  was  impos- 
sible to  argue  seriously  that  this  fund  was  not  intended 
to  be  assigned,  and  that  it  was  not  assigned.     From 
the  refusal,  by  Sir  J.  Leach  and  Lord  Eldon,  of  the 
order  on   Mr.  Hartwell  to  pay  the   dividends   into 
court,  no  argument  could  be  drawn  against  the  Ap- 
pellant's present  demand.     Lord  Brougham  expressed 
doubts  of  the  propriety  of  the  Vice-Chancellor's  decree, 
although  he  assented  to  it. 

The  argument  for  the  Respondents  proceeded  upon 
the  footing  of  lien,  mutual  credit,  set-off,  contract,  &c., 
in  vague  and  general  terms,  but  in  truth,  no  one 
point  was  relied  on  to  sustain  the  decree.  There  was 
no  case  for  set-off.  There  was  no  mutual  credit.  The 
amount  of  this  fund  was  separate  and  distinct  from 
the  mercantile  accounts.  Whether  Mr.  Hartwell,  in 
his  character  of  administrator,  was  distinct  from  his 
firm  or  not,  was  not  a  matter  that  could  affect  the 
Appellant's  right ;  but  still  to  make  the  A  ppellant's 
case  the  stronger,  he  had  a  right  to  contend  that 
Mr.  Hartwell  was  distinct  from  the  firm  in  his  cha- 
racter of  administrator ;  he  was  sole  administrator ; 
the  Messrs.  Sarkies  desired  that  this  property  should 
be  kept  distinct  from  their  other  transactions,  and 
Messrs.  Fairlie,  Bonham  Sp  Co,  agreed  to  keep 
it  distinct.  The  power  of  attorney  was  given  for 
the  limited  purpose  of  receiving  the  dividends,  and 
it  was  revocable  at  any  time  at  the  will  of  the 
executors.  The  administration  necessarily  taken  out 
here  enlarged  the  power.  Notwithstanding  the  en- 
larged power,  still  the  firm  of  Fairlie,  Bonham  Sf  Co. 

VOL.  v.  N    N 
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IS 37.       wrote  to  the  Indian  firm,  to  the  effect  that  they  had 

CoLviN      given  them  complete  dominion   over  the  stock  by 

,,    ^'  transferrins:  it  into  their  names,  limiting  their  own 

hikI  others,    powcr  to  the  receiving  of  the  dividends.     The  letters 

written  by  Fairlicj  Bonhavi  Sf  Co.  showed  that  they 

did  not  conceive  that  they  had  any  lien  on  the  fund. 


i)i  cumber  12.       Thc  Earl  of  Dcvon : — My  Lords,  there  is  a  case  of 

Cohin  V.  Hartwell  and  others,  which  was  heard  before 
your  Lordships  some  time  ago,  by  my  noble  and 
learned  friend  on  the  woolsack,  and  a  noble  and 
learned  friend  (/)  now  absent.  I  have  had  several 
discussions  vdth  those  noble  Lords,  and  I  believe  I 
am  authorised  to  say  there  is  not  any  difference  of 
opinion  whatever  between  those  who  heard  that  case ; 
and  I  will  therefore  now  proceed  to  move  the  judg- 
ments of  your  Lordships  upon  it.  I  will  first  take 
the  liberty  of  stating  the  view  which  I  take  of  the 
case.  For  the  expressions  used  in  that  statement,  only 
I  myself  am,  of  course,  answerable ;  but  in  the  result 
I  am  authorised  to  state,  that  the  noble  and  learned 
Lord  who  is  absent  perfectly  agrees  in  the  view  I 
am  about  to  state  to  your  Lordships.  My  noble  and 
learned  friend  wlio  is  present  will  state  his  own  view. 

The  first  point  to  be  considered  in  this  case  is, 
whether  the  assignment  of  the  28th  of  March  1817 
carried  the  stock  in  question  to  Messrs.  Colvin^  Mor 
thcws^  and  Atjabegy  as  trustees  for  the  creditors  of 
Carrapet  and  Bectan  Sarkies ;  because,  upon  this 
question  the  right  of  the  Plaintiff  to  sue  must  depend. 
I  think  the  stock  does  pass  by  that  assignment,  so  for 
as  it  was  intended  to  pass  it. 

Tlie  main   question  then  arises,  viz.  whether  thc 

(/)  Lord  Lyndhurst. 
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house  ofFairliey  Bonham  Sc  Co.  is  entitled  to  hold  the  «»37. 
third  share  of  Bectan  Sarkies  in  this  stock,  and  the  Colvin 
dividends  received  by  them,  as  a&^ainsi  such  assignees,  ,,  ^• 
in  virtue  of  any  hen  or  claim  in  equity  accruing  to  that  and  others. 
house  in  consequence  of  the  dealings  between  them. 
It  is  not  pretended  that  there  is  any  express  contract 
giving  such  a  right  to  the  house  of  Fairlie^  Bonham 
^  Co.  But  it  is  supposed  that  such  a  right  arises 
from  the  correspondence,  and  from  the  course  of  deal- 
ing between  the  parties.  The  correspondence  and  con- 
duct of  the  parties  do  not  appear  to  me  to  warrant  any 
such  conclusion.  Immediately  after  the  death  of  the 
father,  the  four  sons  write  to  Fairlie^  Bonham  Sf  Co.y 
and  desire  them  to  continue  to  receive  the  dividends, 
which  they  desire  may  be  placed  to  a  separate  ac- 
count; and  they  forward  a  power  of  attorney,  exe- 
cuted by  their  mother  and  themselves,  as  executrix 
and  executors,  and  they  draw  a  bill  upon  that  house 
in  London^  which  they  state  to  be  drawn  "  on  account 
of  above  dividends."  The  same  mode  of  drawing  is 
continued;  they  draw  '* on  account  of,'*  or  "against 
the  dividends/'  Messrs.  Fairlie  ^  Co.,  in  reply  to 
that  letter,  on  the  27th  of  May  1813,  state  that  they 
have  opened  a  separate  account,  to  which  they  shall 
carry  the  dividends  upon  the  stock,  "  which  shall  now 
be  transferred  into  your  names."  If  this  had  been 
done,  no  question,  at  least  as  to  the  capital  of  the 
stock,  would  have  arisen.  They  then  find  that  there 
must  be  an  administration  in  England^  and  one  of 
the  firm  takes  out  letters  of  administration  as  the 
attorney  of,  and  on  behalf  of,  the  executors  and  exe- 
cutrix of  the  testator  in  India.  Although  this  was 
necessary  to  give  the  legal  power  over  the  stock,  I 
think  that  it  docs  not  in  any  way  affect  the  beneficial 
interest  in,  or  right  to  it. 

N  N    2 
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On  the  14th  of  November  1813,  the  brothers  write 
from  India  that  they  have  no  doubt  the  transfer  is 
accomplished.  After-  receiving  this  letter,  Fairlie% 
BonhamSf  Co.,  on  the  4th  of  June  1814,  write  that 
the  transfer  had  not  then  been  made,  but  that  they 
should,  as  soon  as  the  books  were  open,  make  the 
transfer  of  the  whole  to  the  four  names  of  the  four 
brothers ;  the  Bank  not  permitting  a  division  to  be 
then  made.  I  do  not  penjeive  anything  in  the  cor- 
respondence after  this,  date  which  could  lead  the 
Indians  to  think  that  the  transfer  was  not  made,  or 
that  their  correspondents  considered  this  stock  as  part 
of  the  general  assets  applicable  to  the  general  trans- 
actions of  the  house. 

A  power  of  attorney  to  receive  dividends  may,  per- 
haps under  certain  circumstances,  be  properly  held 
to  be  irrevocable,  and  to  give  a  lien  upon  the  stock 
itself.  But  the  power  of  attorney  here  given  does  not 
appear  to  me  to  have  any  such  character.  It  is  the 
mere  substitution  of  another  hand  for  the  hand  of  the 
owner,  accompanied  by  directions  as  to  the  applica- 
tion of  the  fund  to  be  received  ;  and  I  cannot  think 
that  the  letters  of  administration  taken  out  under  such 
circumstances  vary  the  rights  of  the  parties. 

My  difficulty  is  to  find  upon  what  known  principle 
of  equity  the  decree  of  the  Courts  below  is  to  be  sup- 
ported. It  is  a  fallacy  to  apply  to  this  case  the  prin- 
ciple that  "  he,  who  comes  for  equity,  must  do  equity." 
I  conceive  the  true  meaning  of  that  maxim  only  to  be 
this,  that  a  man,  who  comes  to  seek  the  aid  of  a  Court 
of  Equity  to  inforce  a  claim,  must  be  prepared  to 
submit  in  that  suit  to  anv  directions  which  the  known 
principles  of  a  Court  of  Equity  may  make  it  proper  to 
give.  It  may  not  be  equitable  in  the  popular  sense 
of  the  word,  that  is,  it  may  not  be  fair  as  between 
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man  and  man,  that  the  Indians  should  have  taken  the 
disposition  of  the  dividends  of  the  stock  out  of  the 
hands  of  those  who  were  their  creditors  in  England^ 
in  order  to  make  them  available  in  the  way  of  security 
to  their  creditors  in  India.  But  the  question  comes 
back  to  this,  is  there  any  principle  or  rule  of  a 
Court  of  Equity,  which  prevents  their  doing  this  ? 
I,  for  one,  do  not  see  my  way  to  the  conclusion  that 
the  house  in  London  had  such  a  lien  or  riglit  to  the 
funds  in  question  as  to  prevent  it.  If  either  of  the 
Indians  had  come  to  England^  and  appeared  at  the 
Bank  to  receive  the  dividends,  I  believe  that  they  could 
have  taken  them,  and  this  act  would  at  once  have 
revoked  the  power ;  and  I  do  not  find  evidence  of  any 
contract,  express  or  implied,  which  was  sufficient  to 
prevent  this  step. 

My  Lords,  I  do  not  see  that  any  of  the  cases  cited 
warrant  the  judgment  given  in  the  Court  below.  This 
is  a  case  rather  of  fact  than  of  law,  and  must  depend 
upon  its  own  circumstances ;  and  upon  the  whole,  I 
cannot  help  feeling  that  there  is  no  sound  ground 
upon  which  the  Respondents  can  protect  themselves 
from  accounting  for  the  dividends  which  have  been 
received  and  which  have  not  been  already  accounted 
for ;  or  upon  which  they  can  maintain  any  right  to 
the  stock.  I  should,  therefore,  my  Lords,  in  confor- 
mity to  that  opinion,  humbly  move  your  Lordships 
that  this  judgment  be  reversed. 


1837. 

COLVIN 
V. 

Hartwell 
aud  others. 


The  Lord  Chancellor-. — My  Lords,  having  been 
counsel  in  this  case  when  argued  in  the  Court  of 
Chancery,  I  was  very  desirous  that  the  two  noble  and 
learned  Lords  who  attended  the  hearing  at  your 
Lordships'  bar,  should  make  up  their  own  minds  as 
to  the  course  to  be  adopted  by  this  House,  before  I 
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expressed  any  opinion  of  my  own.  Those  two  noble 
and  learned  Lords  having  had  time  to  consider  the 
case,  have  come  to  the  conclusion  that  the  judgment 
of  the  Court  below  is  a  judgment  which  cannot  be 
supported.  I  abstain  from  entering  any  further  into 
the  case  than  simply  to  express  my  entire  concurrence 
in  that  opinion.  It  will  be  absolutely  necessary  for 
your  Lordships  to  state  that  the  declaration  in  the 
decree  made  in  the  Court  below  cannot  stand.  Of 
course,  that  declaration  in  the  decree  will  be  reversed ; 
and  in  lieu  of  that,  there  will  be  some  alterations  in 
the  decree  which  must  be  minutely  considered,  before 
the  order  of  the  House  is  made. 


The  following  order  and  declaration  were  made  by 
their  Lordships: — 

It  is  ordered  and  adjudged  by  the  Ix>rds,  ^c,  that  the  8aid  order 
of  the  Court  of  Chancer}'  of  the  a^d  of  May  1 834,  so  far  as  the 
same  directed  that  the  order  of  the  Vice'ChancelUnr  of  the  18th  of 
February  1833,  should  be  affirmed,  be,  and  the  same  is  hereby 
reversed  :  And  it  is  further  ordered  and  adjudged  that  the  said  order 
of  the  18th  of  Ftbruary  1833,  so  far  as  the  same  declares  that  the 
lirm  of  Fairlie^  Bonham  Sf  Co,  are  entitled  to  the  dividends  on  the 
50,000/.  Bank  three  per  cent,  annuities,  which  belonged  to  Johannes 
Sarkiesy  Carrapiei  Sarkies^  Bectan  Sarkiet,  and  Marierose  Sarkiet, 
the  sons  of  the  testator  Sarkies  ter  Johannes ySLiid  which  were  received 
by  them,  the  said  Fairlie^  Bonham  4*  Co.^  up  to  the  time  of  the 
respective  deaths  of  the  sa^di  Johannes  Sarkies  and  Carrajnet  »Sarkies; 
and  that  the  said  Messrs.  Fairlie^  Bonham  Sf  Co,  are  also  entitled 
to  the  one-third  share  of  the  said  Bectan  Sarkies^  in  the  50,000/. 
Bank  three  per  cent,  annuities,  and  to  the  dividends  and  accumula- 
tions of  his  said  one-third  share,  in  or  towards  payment  of  the  debt 
due  to  them  by  the  firm  of  Johannes  Sarkies  Sf  Co. ;  and  so  far  as 
the  same  orders  and  decrees  that  the  Master  of  the  said  Court  of 
Chancery,  to  whom  the  said  cause  stood  referred,  sliould  take  an 
account  of  what  was  due  to  the  said  defendants,  G.  HartvsM, 
J.  hines  and  S,  Brasier^  as  surviving  partners  of  the  said  firm  of 
Fairlie,  Bonham  Sf  Co.,  from  the  said  defendant,  Bectan  Sarkies,  ai 
surviving  partner  of  the  said  firm  of  Johannes^  Sarkies  Sf  Co,y  in 
respect  of  the  dealings  and  transactions  between  the  said  firms,  be, 
and  the  same  is  hereby  reversed  :  And  it  is  declared  that,  instead  of 
such  declarations  and  orders  as  aforesaid,  the  said  Court  o^  Chan- 
cery ought  to  have  declared,  and  it  is  hereby  declared,  that  the  late 
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defendant,  Aviet  Agabeg,  deceased,  as  trustee  under  the  indenture  1837. 
of  assignment  of  the  28th  o^  March  1817,  was,  and  the  said  appel-  » — .. — ' 
lant,  James  Colvin,  as  his  administrator,  now  is,  entitled  to  the  said  Colvin 
one-third  share  of  the  said  Bectan  Sarkies  in  the  said  sum  of  50,000  /.  v. 

Bank  three  per  cent,  consolidated  annuities,  and  to  the  arrears  of  IIartwlll 
the  dividends  on  such  share  since  the  month  of  December  1817,  and  others. 
being  the  time  when  the  said  firm  of  Fairlicy  Bonham  Sf  Co.  received 
notice  of  the  execution  of  the  said  indenture  of  assignment,  and  to 
the  arrears  of  the  dividends  which  became  due  aHer  the  month  of 
December  1817,  on  the  share  of  Carrapiei  Sarkies y  in  the  same 
Bank  annuities,  during  his  life :  and  that  the  said  Court  of  Chancery 
ought  to  have  ordered  that  the  Master,  to  whom  the  said  cause 
stood  referred,  should  take  an  account  of  what  had  been  received 
by  the  defendants  O.  HartvoelU  /•  Innes  and  S.  Brasiery  and  by 
Jr.  Fairlie  and  H.  Bonham^  both  deceased,  in  their  lifetime,  in 
respect  of  such  dividends.  And  with  this  declaration,  it  is  further 
ordered  that  the  cause  be  referred' back  to  the  said  Court  of  Chan- 
cery, to  do  therein  as  shall  be  just  and  consistent  with  the  said 
declaration. 


N  N    4 
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IN  COMMITTEE  OF  PRIVILEGES. 
The  Vaux  Peerage. 


1836 : 

March  3.  10. 

17.  29  &  30. 

April  19.  26. 

May  6.  13. 20. 

1837:      *  ^^  ^  claim  by  coheirs  to  the  dignity  of  a  BaroD,  created 


Feb.  28. 


An  ancieni 

Barony — How 

created. 
Evidence, 
Practice, 


in  the  reign  of  H.  S,  and  in  abeyance  from  the  reign  of 
Car.  2,  they   proved  that  their  ancestor  sat  among  the 
Peers  in  ParUament  in  the  25th  of  H.  S;  that  he  was  duly 
summoned  to  and  sat  in  the  Parliament  of  the  28th  of 
H,  8,  and  that  he  and  his  heirs  male — ^who  were   also 
his  heirs  general — were  summoned  to  and  sat  in  several 
succeeding  Parliaments,  by  the  style  and  title  of  Lord 
Vaux.    To  account  for  the  want  of  evidence  of  a  writ  of 
summons  prior  to  the  sitting  in  the  25th  of  if.  8,  they 
showed  that  there  were  no  Lords'  Journals  extant  from 
the  7th  to  the  25th  of  //.  8 ;  that  the  enrolments  of  writs 
during  that  period  were  very  imperfect;  and  that,  although 
the  Patent  Rolls  were  complete,  no  patent  or  charter  rf 
creation  of  a  barony  of  VauXy  nor  any  record  or  trace  of 
such    patent,   was    discovered,    after    the    most    diligent 
searches   in  all   the  ofRces  for  records.     Held  that  the 
barony   of  P'aux  was  created  by  writ  of  summons  and 
sitting  in   Parliament,  and  was  therefore  descendible  to 
heirs  general. 
Where  there  are  several  coheirs  to  a  dignity,  and  some  only 

claim  it,  they  must  give  notice  to  the  others. 
The  statements  of  chroniclers  or  contemporary  historians  are 

not  admissible  as  evidence  of  the  creation  of  a  peerage. 
The  admission  of  an  inscription  in  a  churchyard  by  a  former 
Committee  of  Privileges,  does  not  make  a  copy  from  their 
minutes  necessarily  admissible  in  another  case. 
A  paper  writing  found  among  an  ancestor's  papers,  in  the 
custody  of  a   stranger  in  blood,  and  not  signed   by  the 
ancestor,   nor  by  any  of  his  family,  is  not  admissible  to 
show  the  state  of  the  family. 
A  funeral  certificate  from  a  manuscript  book,  intitled,  '*  Funeral 
Certificates  of  the  Nobility,"  produced  from  the  Heralds* 
College,  is  admissible  evidence  of  the  state  of  the  deceased's 
family,  and  of  other  statements  contained  in  it. 
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George  MOSTYN,  o{ Kiddingtm,  in  the  county       1 837. 
of  Oxford,  esq.,   presented  a  petition^  to  the  King,       vaux 
in  Augtist  1835,  claiming  to  be  coheir  to  the  barony      P««rage. 
of  Vaux  of  HarrowdeUy  which  he  stated  to  have  been 
created  by  writ  of  summons  and  sitting  in  Parliament, 
in  the  reign  of  King  Henry  the  Eighth ;  and  praying 
his  Majesty  to  determine  the  abeyance  of  the  said 
barony  in  his  favour,  by  directing  a  writ  of  summons 
to  him  for  his  attendance  in  Parliament,  by  the  style 
and  title  of  Lord  Vaux  of  Harrowden. 

Edward  Bourchier  Hartopp,  of  Little  Dalby,  in  the 
county  of  Leicester,  esq.,  presented  a  similar  petition 
to  his  Majesty  in  the  month  of  November  of  the  same 
year. 

The  petitions  were  referred  by  the  King  to  the 
Attorney-General  (Sir  John  Campbell),  who  made  his 
reports  upon  them,  severally,  to  his  Majesty.  The 
conclusion  of  the  report  on  Mr.  MostyrCs  petition  was 
in  these  terms :  "  There  appears  to  me  to  be  reasonable 
prvmd  facie  evidence  of  the  petitioner's  pedigree,  as  one 
of  the  coheirs  of  the  last  Lord  Vaux  of  Harrowden ;  but 
a  question  of  great  difficulty  arises  as  to  whether,  under 
the  circumstances  stated,  it  is  to  be  considered  that 
there  was  a  barony  of  Vaux  of  Harrowden  by  sum- 
mons and  sitting,  descendible  to  heirs  female.  Upon 
this  question  I  do  not  give  any  opinion ;  and,  upon  the 
whole,  I  humbly  advise  that  your  Majesty  should  be 
pleased  to  refer  the  case  to  the  House  of  Lords."  His 
Majesty  accordingly,  in  February  1836,  referred  both 
petitions  to  the  House  of  Lords,  together  with  the 
Attomey-Generars  reports  on  them ;  and  they  were 
referred  by  the  House  to  the  Committee  of  Privileges, 
who  met,  first  on  the  3d  of  March  1836,  and  after- 
wards by  adjournments  to  several  days  in  that  month 


528  CASES  IN  THE  HOUSE  OF  LORDS 

1837.       and  in  the  months  of  April  ond  May  following,  to 
Vaux       ^^21^  counsel  and  witnesses  for  the  claimants. 


Peerage. 


Mr.  Lynch  (with  whom  was  Mr.  Fleming)  opened 
the  allegations  of  Mr.  Mostyn's  petition,  confining 
himself,  in  pursuance  of  the  Committee's  directions,  to 
the  matter  of  law  suggested  in  the  Attorney-General's 
report,  in  the  first  instance. 

Sir  Harris  Nicolas  (with  whom  was  Mr.  Bullock) 
followed  the  same  course  in  stating  the  allegations  of 
Mr.  Hartopp's  petition. 

The  cases  made  for  both  the  claimants  were  sub-^ 
Stan ti  ally  the  same,  so  far  as  they  related  to  the 
creation  of  the  dignity  and  its  descent,  until  it  fell 
into  abeyance  between  the  sisters  and  coheirs  of  Henry 
the  last  Lord  Vaux^  in  1668.  From  that  point  in 
their  pedigree  they  claimed  adversely,  each  insisting 
that  the  coheiress,  from  whom  he  was  descended,  was 
the  eldest  of  the  sisters,  who  left  issue.  They  agreed 
in  stating  that  the  barony  of  Vaux  of  Harrowden  was 
created  by  writ  of  summons  to,  and  sitting  in,  Parlia- 
ment in  the  reign  of  Henry  the  Eighth.  Sir  Nicholas 
Vaux,  knight,  who  died  on  the  14th  of  May,  16th  of 
Henry  8  (1623),  was  styled  Lord  Vaux  of  Harrowden 
in  his  will,  and  in  several  public  instruments  dated 
after  his  death.  That  he  was  "  advanced  in  the  27th 
oi  April,  in  the  15th  of  Henry  8,  to  the  dignity  of 
a  baron  of  the  realm,  with  some  others,"  is  stated  by 
Dugdale  in  his  Baronage  (a),  upon  the  authority  of 
a  passage  in  Stowe's  Annals  (6),  to  this  effect :  "  The 
27th  of  April  (15th  Henry  8),  was  Sir  Arthur  Plan. 
taycnet,   at  Bridewell,  created  Viscount  L'Isle ;   Sir 

(«)  2  Vol.  304.  (6)  2  Vol.  520. 
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Maurice  Berkeley  was  made  Lord  Berkeley ;  Sir  fVilliam  1 8  37 . 
Sandys^  Lord  Sandys ;  and  Sir  Nicholas  Vaux,  Lord  *^  ' 
Vattx.*'  There  was  no  legal  evidence  of  the  creation  Peerage. 
of  any  dignity  in  Sir  Nicholas  Vaux,  or  of  his  sitting 
in  the  House  of  Lords  ;  but  it  appeared  by  the  Jour- 
nals (c),  that  his  son  and  heir,  Thomas  Lord  VauXy 
who  was  about  the  age  of  14  at  his  father's  death,  sat 
in  the  House  on  several  days  in  the  26th  Henry  8 
(1634),  above  barons  who  were  created  in  the  21st 
Henry  8  ;  and  it  appeared  by  writs  of  summons,  and 
also  by  the  Journals,  that  he  was  duly  summoned  to, 
and  sat,  in  the  Parliament  that  was  summoned  in  the 
28th  Henry  8  (1636),  and  in  several  succeeding  Par- 
liaments during  that  reign,  and  the  reigns  of  Edward 
the  Sixth  and  of  Philip  and  Mary,  by  the  style  and  title 
of  Lord  Vaux  of  Harrowden.  He  died  some  time  in 
the  year  1667,  and  was  succeeded  by  his  son  and 
heir  William  Lord  Vatuc,  who  was  summoned  to,  and 
sat  in,  several  Parliaments,  from  the  4th  and  6th  of 
Philip  and  Mary,  down  to  the  35th  of  Queen  JEUza- 
heth.  He  was  twice  married,  and  had  issue,  by  his 
first  wife,  Henry  Vaux,  who  died  in  his  lifetime 
without  issue;  and  by  his  second  wife,  George 
Vaux,  who  also  died  before  him,  leaving  six  chil- 
dren bom,  according  to  Mr.  Mostyns  pedigree,  in 
this  order:  Mary,  Edward,  WilUam,  Henry,  Joyce 
and  Catherine:  while,  in  Mr.  Hartopp's  pedigree, 
Mary  was  placed  last  of  the  six.  Upon  the  death 
of  William  Lord  Vaux,  Edward,  his  grandson  and 
heir,  then  about  the  age  of  seven,  succeeded  to  the 
barony,  but  was  not  summoned  to  Parliament  until 
the  18th  oi  James  1  (1620).  In  that  and  the  suc- 
ceeding reigns,  he  was  regularly  summoned  to,  and 

(c)  1  Vol.  62.  64.  68,  Cy.  81. 
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1837.  sat  in,  several  Parliaments,  with  the  precedency  of 
y^^  a  baron  created  in  the  early  part  of  the  reign  of 
Peerage.  Henry  8  {d).  He  died  in  the  13th  Charles  2  (1661), 
without  issue ;  and  William^  his  next  brother,  having 
previously  died  without  issue,  Henry  his  surviving  bro- 
ther and  heir  succeeded  to  the  barony,  but  there  was 
no  evidence  that  he  was  summoned  or  sat  in  Parlia- 
ment. Upon  his  death,  without  issue,  in  September 
1663  (15  Chas.  2),  the  dignity  fell  into  abeyance 
between  his  sister  Joyce  and  the  representatives  of  his 
two  other  sisters  Mary  and  Catherine^  both  then  de- 
ceased.    Joyce  Vaux  died  unmarried  in  May  1667. 

Mr.  Mostyn  derived  his  descent  from  Mary  Fatix, 
whom  he  stated  to  be  the  eldest  of  the  three  sisters. 
She  married  Sir  John  Simeon  of  Brightwellj  Oxford- 
shire^ by  whom  she  had  issue  a  daughter  and  sole 
heir,  Elizabeth  Simeonj  who  married  Edmundj  fourth 
Lord  Viscount  Mountgarrett  in  Ireland,  by  whom 
she  had  issue  Edward  Butler  of  Ballyraggettj  in  the 
county  of  Kilkenny^  the  father  of  Edmund  Butler, 
who  died  without  issue,  and  of  George  Butler  of 
Ballyraggett,  who  became  the  sole  heir  and  represen- 
tative of  the  said  Mary  Vaux,  and  whose  grandson 
and  heir,  George  Butler,  esq.  of  Ballyraggett,  died 
in  or  about  the  year  1811,  leaving  an  only  daughter 
and  sole  heir,  Maria.  She  intermarried  with  Charles 
Mostyn,  of  Kiddington,  Esq.,  by  whom  she  had  an 
only  son,  George  Mostyn,  the  claimant,  now  sole 
heir  of  the  said  Mary  Vaux,  sister  of  Henry,  the  last 
Lord  Vaux  of  Harrowden. 

Catherine  Vaux,  the  other  sister,  married  Henry 
Lord  Abergavenny,  and  had  issue  by  him,  two  sons> 
John  Lord  Abergavenny,  who  died  without  issue  in 

((/)  3  Lords'  Journals,  4.  201-209. 435-437. 
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1660,  and  George  Neville^  who  then  became  Lord  1837. 
Abergavenny y  and  died  in  1666,  leaving  issue  one  y^^^ 
daughter,  Bridget  Neville^  and  an  only  son,  George  Peerage. 
Neville^  who  succeeded  to  the  barony  of  Abergavenny^ 
and  died  without  issue  in  1696.  Bridget  Neville 
married  Sir  John  Shelley^  bart.,  and  had  by  him 
issue  an  only  child,  Frances  Shelley^  who  married 
Richard  Viscount  Fitzwilliam^  in  Ireland^  by  whom 
she  had  three  sons,  Richard^  William^  and  John  ;  and 
two  daughters,  Mary  and  Frances.  Richard^  the 
eldest  of  the  three  sons,  became  the  sixth  Viscount 
Fitzwilliam  on  the  death  of  his  father,  in  1749,  and 
died  in  1776,  leaving  four  sons,  all  of  whom  died 
without  issue ;  and  the  said  William  and  John^  the 
brothers  of  the  said  Richard^  also  died  without  issue, 
and  the  barony  of  Fitzwilliam  became  extinct.  Mary^ 
one  of  the  two  sisters,  married  Henry,  ninth  Earl  of 
Pembroke,  and  her  great  grandson  Robert,  the  pre- 
sent Earl,  is  her  heir,  and  one  of  the  heirs  of  the 
said  Catherine  Vaux,  and  of  the  coheirs  of  the 
barony  of  Vaux.  Frances  Fitzwilliam,  the  other 
daughter  of  the  said  Richard  Viscount  Fitzwilliam 
and  Frances  Shelley,  married  the  Hon.  George  Evans, 
who,  on  the  death  of  his  father,  George  Lord  Car-- 
berry ^  in  Ireland,  succeeded  to  that  dignity,  and  died 
in  1759,  leaving  issue  by  the  said  Frances,  besides 
other  children,  his  eldest  son  George,  who  succeeded 
his  father  as  Lord  Carberry,  and  had  by  his  second 
wife  a  son,  an  only  child,  George,  who  succeeded  him 
in  that  barony  in  1783,  and  died  without  issue  in 
1804;  and  by  his  second  wife,  a  daughter,  an  only 
child,  Juliana,  who,  in  1782,  married  Edward  Har- 
topp  Wigley,  esq.,  of  Little  Dalby,  in  Leicestershire, 
and  had  issue  by  him,  Edward  Hartopp,  who  died 
in   1812,  leaving  the    claimant,  Edward  Bourchier 
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1837.       Hartopp,  his  son  and  heir,  who,  and  the  said  Robert 
"TT  T^      Earl  of  Pembroke,  are  the  only  heirs  of  the  body  of 

■'ALA 

Teera^e.      the  Said  Catherine  Vaux,  and  coheirs  with  Mr.  Afostyn 
of  the  said  Henry j  last  Lord  Vaux. 

With  respect  to  the  principal  question,  whether  the 
barony  of  VaiLC  was  a  dignity  descendible  to  heirs 
general,  the  learned  Coonsel  for  the  claimants — who 
had  the  same  interests  in  that  question — said,  the  rule 
of  law  applicable  to  ancient  baronies  was,  that  if  no 
patent  or  charter  creating  any  such  barony  could  be 
discovered,  it  must  be  considered  to  have  originated  in 
a  writ  of  summons,  in  the  usual  form ;  although  no 
record  of  the  first  writ  can  be  produced.  The  House 
of  Lords,  acting  upon  that  rule,  had,  in  several 
cases  (e),  allowed  baronies  to  the  heirs  general,  pre* 
suming,  from  the  non-existence  of  patents  or  charters, 
that  the  ancestors  had  been  summoned  by  writs, 
which  was  the  usual  mode  of  creating  baronies  in 
ancient  times.  The  House  always  held  it  sufficient 
for  a  claimant  to  prove  that  his  ancestors  had  been, 
on  some  occasion,  summoned  to  and  sat  in  Parlia- 
ment, deeming  it  to  be  immaterial  whether  the  enrol- 
ment of  the  first  writ  issued  could  or  could  not  be 
shown.  That  practice  was  founded  on  a  sound  prin- 
ciple, for  as  it  was  impossible  for  any  person  ever  to 
have  sat  in  the  House,  as  a  peer  of  the  realm,  without 
having  been  duly  summoned ;  the  fact  of  his  having 
so  sat  afibrded  a  presumption,  amounting  to  conclu- 
sive proof,  that  he  had  been  summoned  in  the  usual 
manner.     In  this  case  it  would  be  shown,  by  negative 

(e)  The  cases  of  the  Baronies  o^  Sandi/s,  Windsor ^  and  JVenttoorti, 
&c.  here  referred  to,  will  be  found  stated  at  large  in  the  speeches  of 
Counsel  summing  up  the  evidence  in  this  case. 
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evidence,  that  no  patent  of  creation  of  the  barony  of       1 837 . 
Vaux^  or  trace  of  one,  exists  in  any  record  office,  or      "^    ' 

1         J  •  1  Vaux 

Other  depository,  where  such  instruments  are  usually  Peerage. 
kept.  It  would  also  be  shown,  by  like  evidence,  that 
the  records  of  writs  of  summons  to  Parliament,  and 
parliamentary  pawns,  from  the  14th  to  the  21st  of 
Henry  8,  and  again,  from  the  21st  to  the  28th  of 
Henry  8,  have  been  lost  or  destroyed ;  and  the  Lords' 
Journals,  from  the  7th  to  the  26th  Henry  8,  are  not 
preserved.  It  would  be  further  shown,  that  Sir  Ni- 
cholas VaiuVy  the  remote  ancestor,  was  a  commoner 
in  the  7th  of  Henry  8,  and  that  his  son  and  heir, 
Thomas  J  sat  in  Parliament  as  Lord  Vaux^  in  the  25  th 
of  Henry  8,  and  was  summoned  and  sat  in  the  28th 
of  Henry  8,  and  in  subsequent  Parliaments.  The 
learned  Counsel  therefore  submitted  that,  although 
there  was  no  legal  proof  of  the  precise  year  or  mode 
of  creation  of  this  barony,  there  were  several  facts, 
capable  of  being  established  by  evidence,  which 
would  raise  the  inevitable  conclusion  that  it  was 
created  between  the  7th  and  25th  of  Henry  8,  either 
in  Sir  Nicholas  VauXj  or  in  his  son,  Thomas  Lord 
VauXy  by  writ  of  summons  to  and  sitting  in  Parlia- 
ment, which  mode  of  creation  gave  an  estate  in  the 
dignity,  descendible  to  heirs  general. 

The  Attorney-General,  (Sir  John  Campbell)^  for 
the  Crown,  in  answer  to  these  arguments,  submitted 
that  the  Committee  were  not  bound  to  infer  from 
the  facts  stated,  even  if  they  should  be  established 
by  evidence,  that  this  dignity  originated  in  a  writ  of 
summons,  in  the  general  form.  There  was  no  doubt 
that  Thomas  Lord  Vaux  sat  in  this  House  in  the 
25tli  of  Henry  8,  and  was  summoned  and  sat  in 
the  28th  of  Henry  8,  with  the  precedency  of  a  peer 
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1837.  created  on  or  before  the  21st  of  Henry  8;  but  no 
Vaux  inference  could  be  drawn  from  precedency  anterior 
Peerage,  to  the  Act  of  31st  of  Henry  8,  settling  the  order 
in  which  peers  were  thenceforward  to  be  placed. 
He  agreed  that  if  this  barony  could  be  shown  to  have 
originated  in  an  unrestricted  writ  of  summons,  such 
a  writ  and  a  sitting  in  Parliament  by  the  person 
summoned  would  create  a  dignity  descendible  to 
heirs  general.  But  in  the  absence  of  any  proof  of 
the  warrant  or  authority  by  virtue  of  which  Thomas 
Lord  Vaux  took  his  seat  in  the  26th  of  Henry  8, 
the  Committee  were  no  more  bound  to  infer  that 
it  was  by  writ  of  summons  without  restriction,  than 
they  were  to  infer  letters  patent,  or  a  writ  limit- 
ing the  descent  of  the  peerage  to  heirs  male  of  the 
body.  A  restricted  writ  of  that  nature^was  issued  to 
Bromflete^  creating  him  and  the  heirs  male  of  his 
body  Lords  Ve8cie(f\  in  the  reign  of  Henry  6. 
The  creation  of  peers  by  letters  patent,  by  which 
the  peerage  is  usually  limited  to  the  heirs  male  of 
the  body,  were  of  frequent  occurrence  in  the  reign 
of  Henry  8  ;  and  the  non-existence  or  non-discovery 
of  a  patent  now  affords  no  proof  that  this  title  was 
not  created  by  patent,  which  may  have  been  lost,  as 
in  the  Pur  beck  case. 

There  was  no  reason  to  suppose  that  Sir  Nicholas 
Vaua:  was  a  peer,  because  he  was  mentioned  as  Lord 
Vauxj  or  Lord  Harrowden,  in  some  public  instru- 
ments ;  for  it  was  very  common  in  former  times  to 
style  a  gentleman  dominuSj  as  bachelors  of  arts  in  the 
Universities  are  so  called ;  or  to  designate  him  by  the 
name  of  his  mansion  and  estate.  We  even  now  say 
Lord  Coke  and  Lord  Hale^  though  they  were  not 
peers. 

(/ )  Co.  Litt.  9  h. 
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The  writs  of  summons  to   Thomas  Lord  Vaux,  in       i837. 
and  after  the  28th  of  Henry  8,  were  such  general       Vi»ux 
writs  as  are  issued  to  all  peers,  however  created,  for      Peerage, 
every  new  Parliament.     There  is  no  writ,  or  record 
of  a  writ,  mentioning  any  Lord  Vaux  prior   to  the 
sitting  of  Thomas,  in  the  25th  Henry  8 ;  and  if  the 
C!omniittee  were  to  presume  such  a  writ,  and  to  allow 
this   barony  to  heirs   female,   as   originating  in   an 
unrestricted   writ,     the   result   may    be   that   letters 
patent  may  yet  be  discovered,   and  their  Lordships 
would  find   that   they   had    by  mistake   led    to  the 
creation  of  a  new  peerage,  descendible  to  heirs  gene- 
ral, which  happened  in  the  case  of  the  barony  of 
Strange  {g). 

The  Committee,  without  giving  any  intimation  of  Claimants  to 
their  opinion  on  the  question,  directed  the  parties  to  ^ve^noticr 
proceed  with  their  evidence;  and  on  objection  made  t".at>9entco- 
by  the  Attorney-general,  against  proceeding  further  in 
the  absence  of   Lord    Pembroke,   the  other  coheir, 
their  Lordships  required  proof  of  notice  to  Lord  Pem- 
broke ;  which  the  agents  of  the  Petitioners  accordingly 
supplied. 

The  evidence  taken  in  reference  to  the  creation  of 
the  barony  was  as  follows : — An  indenture,  dated  the 
7th  of  Henry  8,  and  made  between  that  King  on  the 
one  part,  "  and  Sir  Nicholas  Vaux  and  Sir  Thomas 
Parre,  knights,  on  the  other  part,"  concerning  the 
wardship  of  E.  C,  was  produced  to  show  that 
Sir  Nicholas  Vaux  was  then  a  commoner.  An  in- 
quisition post  mortem,  and  the  commission  for  it,  both 
dated  in  the  1 6th  of  Henry  8,  after  the  death  of  Sir 
Nicholas  Vaux,  and  a  private  Act  of  Parliament  of 

{g)  This  and  the  other  cases  referred  to  by  the  Attorney -general 
and  by  the  Counsel  for  the  Petitioners,  will  be  stated  in  their  argu- 
ments summing  up  the  evidence. 

VOL.  V.  O  O 
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J^^      the  27th  of  Henry  8,  were  produced,  to  show  that  in 
Vaux       them   he  was  styled    **  Nuper  Dominus  Vatix**  and 

Peerage.  «  j)0yninus  Havrowden''  Parliamentary  pawns,  or 
enrolments  of  general  writs  of  summons  of  peers  and 
others  to  Parliament,  in  the  1st,  3d,  6th,  and  2l8t 
years  of  Henry  8,  were  produced,  and  in  none  ol 
them  did  the  name  of  any  Lord  Vaux  or  Harrowden 
appear.  Mr.  Holden^  the  clerk  of  the  patent  rolls, 
in  the  Rolls  chapeU  who  produced  the  originals  of  all 
these  instnimcnts,  of  which  attested  copies  were  given 
in,  said  he  could  not  find  in  his  office  any  enrolments 
of  writs  of  summons  from  the  6th  to  the  21  st  of 
Henry  S J  or  from  the  21st  to  the  28th  of  Henry  8. 
Mr.  ParrotL  clerk  of  the  Journals  in  the  House  of 
Lords,  produced  the  Journals  for  the  6th  and  7th  of 
Henry  8 :  the  name  of  Lord  Vaiix  was  not  in  them. 
He  said  there  were  no  Journals  extant  from  the  7th 
to  the  25th  of  Henry  8 ;  and  there  were  no  writs 
delivered  in  by  peers,  on  taking  their  seats,  before  the 
year  1663.  He  could  not  find  any  of  them  in  the 
reign  of  Henry  S.  From  the  Journals  for  the  25th  of 
Henry  8  (A),  he  read  the  names  of  some  Lords  who 
were  marked  as  present  on  the  27th  of  January^  in 
the  25th  of  Henry  8 ;  and  among  them  Dominus 
Vaux,  followed  by  Dominus  Windsor^  Dominus  Braye^ 
and  other  barons,  who  were  created  in  the  21st  of 
Henry  8,  (as  appeared  aliunde).  It  appeared  from 
the  same  Journal,  that  that  was  a  meeting,  after  a 
prorogation,  of  a  Parliament  which  was  summoned 
in  the  21st  of  Henry  8.  Mr.  Holden  produced  a 
close  roll  of  the  28th  of  Henry  8,  containing  a  writ 
of  summons  to  Parliament,  and  the  name  '*  ThxmuB 
Domino  Vaux^  Chevalier,"  appeared  before  the  above- 
mentioned  Lords.     And   the  same  name,   with  the 

{h)  \  Lords'  Journ.  62. 
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flame  description  and  precedency,  appeared  in  the  ^^37. 
parliamentary  pawns  for  the  30th,  33d,  and  36th  of  Vaux 
Henry  8,  and  1st  of  Edward  6,  (of  all  which  attested  ?««"«•• 
copies  were  given  in) ;  and  it  appeared,  from  the 
Journals,  that  he  was  present  in  the  Parliament  of 
l6t  Edward  6,  and  in  the  Parliaments  that  followed  it, 
4lown  to  the  2d  and  3d  Philip  and  Mary.  Evidence 
was  then  given  of  his  death,  and  of  the  successions  of 
Jhis  son  and  grandson,  William  and  Edward^  respec- 
tively, to  the  dignity,  and  of  their  having  been  sum- 
moned to,  and  having  sat  in  several  Parliaments, 
and  of  their  deaths  without  issue :  and  to  show  that 
H&vry^  third  son  of  the  said  George  Vaux,  who  died 
before  his  father,  Thomas^  Lord  Vaux^  succeeded  his 
said  brother  Edward^  in  1661,  and  died  in  1663, 
without  issue,  his  will  was  produced,  and  also  an 
attested  copy  of  this  inscription  on  his  tomb,  in  Eye 
churchy  in  the  county  of  Suffolk :  **  Exiit  ultimw 
Baronum  de  HarrowdeUj  Henricus  Vaux,  Septemb^  20^ 
Anno  Dni.  mdclxiii." 

For  the  purpose  of  proving  that  there  was  no  patent 
or  charter  of  creation  of  the  barony  of  Vaux^  or  privy- 
seal  warrant  for  issuing'  such  patent  or  charter,  on 
record,  and  therefore  of  inferring  that  it  was  created 
by  writ,  the  following  evidence  was  given : — Mr. 
Holden  said,  that  after  the  most  diligent  searches 
of  the  patent  rolls,  privy  seals,  and  signed  bills, 
from  the  Ist  to  the  28th  of  Henry  8 ;  of  the  close 
roll  of  the  16th  of  Henry  8,  and  of  the  charter 
rolls  for  the  whole  of  that  King's  reign,  he  did 
Bot  discover  any  patent,  or  charter,  or  warrant,  or 
bill  for,  or  the  slightest  trace  of,  a  patent  for  the 
creation  of  a  barony  of  Vaux  or  Harrowden,  Mr, 
Panton,  clerk  in  the  King's  Remembrancer's  office, 
searched  with  like  diligence   the   memoranda  anci 
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pipe  rolls  from  the  21st  to  the  28th  of  Henry  8, 
and  found  no  patent  nor  trace  of  a  patent  for  the 
barony  of  Vaiu\  Mr.  Adlington^  keeper  of  the  re- 
cords in  the  Court  of  Augmentations,  said  he  searched 
the  wardrobe  account  books  of  the  28th  and  31st 
of  Henry  8,  the  only  books  of  that  sort,  and  of 
that  reign,  preserved  in  his  office,  and  he  did  not 
find  in  them  any  account  of  monies  paid  to  Lord 
Vaux  for  creation-money.  (It  was  usual  in  that  age, 
when  a  peer  was  created  by  patent  or  charter,  to 
make  a  payment  of  money  to  him  to  support  the 
dignity.)  Mr.  Jackson^  clerk  in  the  Crown  office  in 
Chancery,  said  the  earliest  document  in  that  office 
was  a  book  commencing  in  the  37th  of  Elizabeth  (i). 

In  order  to  show  that  TkomaSj  Lord  Vaux,  took  his 
seat  by  special  writ  of  summons  to  Parliament  in  the 
22d  of  Henry  8,  just  after  attaining  his  age  of  21,  a 
contemporary  manuscript,  preserved  in  the  Heralds' 
College,  together  with  some  statements  from  the 
chroniclers  Stowe  and  Sir  W.  Dugdale,  were  ten- 
dered in  evidence ;  but  being  objected  to  by  the 
Attorney -general^  they  were  rejected. 

Upon  the  evidence  produced  by  the  claimants  in 
support  of  their  respective  pedigrees,  consisting  of 
inquisitions  post-rnortem,  wills,  settlements,  private 
Acts  of  Parliament,  the  Lords'  Journals  in  Erigland 
and  Ireland,  and  parisli  registers — none  of  which  were 
objected  to — and  also  of  monumental  inscriptions, 
funeral  certificates,  and  documents  from  the  custoclv 
of  strongors-  wliicli  were  objected  to — the  following 
points  aro^e :  —  To  sliow  that  Edward^  Lord  Vans, 
died  witliout  issue,  his  will  was  produced,  containing 
no  notice  of  any  child,  and  also  an  indenture  of  settle- 

(/)  See  the  evidence  of  tliese  witnesses  more  fully,  infra^  p.  549. 
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ment  executed  by  him  and  others,  settling  all  his  1837. 
estates,  subject  to  a  jointure  for  his  wife,  on  Ed-  vTux 
ward  and  Nicholas^  (afterwards  Nicholas^  Lord  Ban--  Peerage. 
buri/y)  her  sons,  born  during  the  life  of  the  Earl  of 
Banbury^  her  first  husband.  There  was  a  schedule 
annexed  charging  the  said  estates  with  annuities  for 
Henry  and  Joyce,  the  brother  and  sister  of  said 
settlor,  showing  that  they  were  then  living,  and 
that  his  brother  William,  being  not  therein  mentioned, 
was  dead.  This  indenture  was  produced  from  the 
custody  of  the  solicitor  to  General  Knollys,  who  was 
the  heir  of  the  said  Nicholas,  and  in  1811  an  unsuc- 
cessful claimant  to  the  Banbury  peerage;  and  no 
objection  was  made  to  it.  But  on  the  production  of 
another  document  from  the  papers  of  Edward,  Lord 
Vaux,  in  the  same  custody,  purporting  to  be  an 
account  of  a  steward,  and  showing  the  state  of  the 
then  surviving  members  of  the  Vaux  family,  and 
affording  an  inference  that  William  was  dead,  the 
Attorney -general  objected  to  its  reception,  as  not 
coming  out  of  the  proper  custody ;  Lord  Banbury, 
among  whose  muniments  this  document  came  into 
the  possession  of  his  heir,  General  Knollys,  being  no 
relation  in  ^lood  to  Edward,  Lord  Vaux. 

The  Comnilttee,  after  hearing  Mr.  Lynch  for  the  A  document 
admissibility   of  the   document,   and  the  Attorney  -  beastatemem 
general  contra,  refused  to  admit  it,  as,  independently  lor'l'Varaiir 
of  the  objection  to  the  custody,  it  did  not  appear  to  but  not  sigiie«i 
be  signed  by  any  of  the  members  of  the  Vaux  family,  of  the  family, 
nor  to  have  been  open  to  their  inspection.  ducedT'^a"^ ' 

Mr.  Lynchy  in  order  to  show  that  Mary  Vaux,  from  stranger  in 
whom  Mr.  Mostyn  was  descended,  was  the  oldest  of  (Jenceofthe 
the  sisters  of  Edward  and  Hairy,  Lords  Vaux,  put  in  j!^|*|®  ®*  ***® 
the  will  of  their  grandmother  Lady  Mary  Vaux,  widow 
of  William,  Lord  Vaux,  and  this  extract  was  read : 
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I8S7.       "I  bequeath  to  Mary  Vaux,  the  daughter  of  my 
^^J^^     son,  George  VauXy  300  L ;  and  to  WiUiam  Vaux^  her 
Peerage,     brother,  200  /. ;  and  to  Henry  Vaux^  Joyce  Vaux^  and 
Catherine  Vatix,  100 /.  a  piece." 

Sir  H.  NicolaSy  on  behalf  of  Mr.  Hartopp^  con- 
tended that  the  order  in  which  the  testatrix  mentioned 
her  grandchildren,  was  no  proof  of  the  order  of  their 
birth.  Indeed  that  inference  was  repelled  by  the  fact 
that  a  larger  legacy  was  given  to  Mary^  which  was 
so  given  most  probably  because  she  was  the  namesake 
and  the  godchild  of  the  testatrix.  She  was  men- 
tioned last  of  the  three  sisters  in  a  pedigree  printed 
by  Sir  W.  Dugdakj  obtained  by  him  from  Edward^ 
Lord  Vaux{k). 

Mr.  Lynch,  in  corroboration  of  the  inference  drawn 
by  him  from  the  passage  in  the  will,  said  he  would 
produce  evidence  to  show  that  upon  the  marriage  of 
Mary  with  Sir  George  Simeon,  in  the  2d  of  James  1^ 
Catherine  was  not  above  twelve  years  of  age : — 

An  inquisition  post  mortem,  dated  the  18th  of 
James  1,  and  taken  upon  the  death  of  John  Simeon, 
and  reciting  the  marriage  of  his  son  Sir  George  Simeon 
with  Mary  Vaux,  in  the  2d  of  James  1,  was  then  put  in 
and  read ;  and  also  an  inquisition  taken  in  the  lOtb 
of  James  1,  after  the  coming  of  age  o{  Edward  hord 
Vaux,  on  his  attainder  for  recusancy,  in  which  was 
set  forth  a  deed,  reciting,  among  other  things,  that, 
"  whereas  also  Catherine  Vaux,  sister  of  the  said  Lord 
Harrowden,  is  as  yet  unprovided  of  any  present  main- 
tenance, or  of  any  portion  of  money  wherewith  to  ad- 
vance  her  to  a  competent  marriage  agreeable  to  her 
honourable  birth  and  degree,  &c.,  this  indenture  wit- 
nesseth,  &c.,  and  to  the  intent  and  purpose  that  they 
(other  parties  to  the  deed)  should  raise,  &c.  out  of 

{k)  Dugd.  Baro.  a  Vol.  305. 
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the  rents,  &c.  the  sum  of  1,500  /.  for  a  portion  for  tlie       iss?. 
said  Catherine  Vaux^  &c.  to  be  paid  unto  her,  &c.  at       y^^^ 
or  on  the  day  of  her  marriage,  or  when  she  shall     Peerage. 
accomplish  thefidl  age  of  19  years :" — 

The  learned  Counsel  observed  that,  upon  reference 
to  these  dates,  their  Lordships  would  clearly  see  that 
Catherine  was  not,  at  all  events,  more  than  12  years  of 
age  when  Mary  was  married,  and  it  was  not  reason- 
able to  suppose  that  Mary  was  married  under  that  age. 

The  Committee  gave  no  opinion  then  on  the  point ; 
but  in  giving  their  opinions  afterwards  on  the  question 
of  law,  they  held  that  Mary  was  the  elder  sister. 

In  proving  Mr.  Hartopp's  pedigree.  Sir  H.  Nicolas  Amonumentat 

*^j^^..  ^^      ^        ^  ,,.  .        inscnptioa  ad- 

proposed  to  give  m  a  copy  ot  a  monumental  mscnp-  mitted  in  one 

tion  in  a  church,  taken  from  the  Committee's  minutes  of  com^e"^a** 
of  evidence  in  the  Banbury  peerage  case.  missibie  ia 

another. 

The  Attorney-general  objected,  saying  the  inscrip- 
tion might  have  been  proper  evidence  in  the  case 
mentioned,  or  might  have  been  there  admitted  without 
inquiry.  Both  claimants  had  availed  themselves  ex- 
tensively of  the  minutes  of  evidence  before  former 
Committees  for  Privileges.  He  did  not  know  whether 
it  was  a  rule  of  their  Lordships'  House  to  receive,  as 
of  course,  the  evidence  on  their  minutes  in  other 
cases? 

The  Committee,  by  their  Chairman,  said  there  was 
no  such  rule.  If  the  matter  tendered  was  objected 
to,  and  could  be  supplied  aliunde^  as  clearly  an  at- 
tested copy  of  a  monumental  inscription  might,  it 
could  not  be  received  in  evidence. 

The  Counsel  for  Mr.  Hartopp^  in  order  to  prove  Funeral  cer- 
that    Catherine   Vaux,   from   whom   he  derived   his  byt?»e  oiiicew 
descent,  married  Sir  Henry  Neville,  and  that  he  was  ®^  ?™^  ^J 

•^  order  of  the 

the  son  and  heir  of  Edward  Lord  Abergavenny,  and  £ari  iviaishaJ, 
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1837.       succeeded  him  in  that  dignity,  proposed  to  put  in  an 

'^'    '      extract  from  a  funeral  certificate,  taken  by  the  heralds 

Peerage,     ou  the  death  of  said  Edward^  Lord  Abergavenny^  in 

1622.     This  certificate  was  contained  in  a  manuscript 

from  the         book,  intitled,  "  Funeral  Certificates  of  the  Nobility ^^ 

£efa1fm£^"  ^"^  preserved  in  the  Heralds'  College.     They  were 

sibie  as  evi-     taken,  as  stated  by  a  witness,  by  an  order  of  the  Earl 

statements  in    Marshal  of  England^  under  his  seal,  and  dated  1 8th 

July  1568,  directing  to  the  effect,  that,  "  every  king 
of  anus,  herald,  or  pursuivant,  that  shall  serve  at  any 
funeral  as  aforesaid,  shall  bring  into  the  ofl&ce  of  arms 
a  true  certificate,  under  the  hands  of  the  executors 
and  mourners  present  at  the  said  funeral,  containing 
the  day  of  the  death,  place  of  burial  of  the  deceased, 
to  whom  married,  what  issue  left,  the  age  of  such 
issue,  and  to  whom  married,  &c. ;  to  the  intent  that 
the  said  certificate  may  be  registered,  and  remain  as 
a  perpetual  record  in  said  office/*  The  same  witness, 
(rouge-dragon  and  pursuivant  of  arms),  for  the  pur- 
pose of  showing  that  the  funeral  certificate  produced 
by  him  was  taken  on  the  death  of  the  said  Edward, 
Lord  Abergavenny y  produced  a  book  of  partition  of 
fees  among  the  officers  of  arms  at  the  time,  containing 
entries,  made  by  those  who  attended  the  funeral,  of 
such  fees,  and  charging  themselves  with  the  monies 
so  received,  for  the  purpose  of  being  divided  among 
all  the  officers  according  to  their  degrees.  The  certi- 
ficate which  he  produced  had  no  signature,  and  he 
could  not  say  whether  it  was  an  original  or  a  copy. 

The  Attorney-general  objected  to  tlie  reception  of 
the  certificate ;  and,  after  examining  the  book  of  par- 
tition of  fees,  said  it  did  not  give  any  authority  to  the 
cenificate,  as  the  entries  of  these  fees  were  signed  by 
four  officers  of  the  college,  who  received  diem  for 
their  own  benefit,  and  were  not  accountable  to  any 
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others.  The  ground  on  which  memoranda  were  re-  1837. 
ceivable  in  evidence  was,  that  the  person  who  made  y^^^^^ 
them  was  charging  himself,  and  thereby  becoming  Peerage, 
accountable  to  others.  He  admitted  that  if  a  burial 
certificate  were  produced,  signed  by  one  of  the  family, 
or  by  the  executor,  that  would  be  evidence  as  reputa- 
tion in  the  family,  coming  from  persons  cognizant  of 
the  facts  therein  stated ;  but  this  document  was  not 
evidence,  resting  only  on  the  authority  of  the  heralds, 
who  knew  nothing  of  the  facts,  and  had  not  collected 
them  on  the  deaths  of  the  parties,  as  in  surveys  under 
commissions;  and  here  the  original  or  copy  pro- 
duced in  the  book  did  not  appear  to  be  signed  by  any 
one.  Besides,  the  Committee  on  the  Banbury  claim 
refused  to  admit  an  original  certificate  of  this  sort, 
although  duly  signed. 

Sir  Harris  Nicolas  and  Mr.  Bullock  contended 
that  the  certificate  was  admissible  to  show  the  fact  of 
the  death  of  Edward  Lord  Abergavenny ^  and  the 
succession  of  his  son  Henry  to  that  dignity,  and  his 
marriage  with  Catherine  Vauxj  &c. :  and  the  contem- 
poraneous entries  of  the  fees  made  by  officers  in  the 
discharge  of  the  business  of  their  office,  charging 
themselves  with  the  receipt  of  money,  distributable 
between  themselves  and  others,  were  admissible  to 
prove  the  authenticity  of  the  certificate.  The  records 
of  such  certificates,  without  any  further  proof  but  that 
they  were  produced  from  the  heralds'  office,  were 
admitted  in  the  Chandos  claim  of  peerage,  2d  *  June 
1802,  and  in  the  De  Rods  claim,  19th  May  1804. 

Extracts  were  then  read  from  the  minutes  of 
evidence  taken  by  the  Committees  in  the  two 
cases. 

The  Committee  received  the  funeral  certificate,  on 
the  authority  of  the  cases  referred  to,  and  as  an  official 
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1 837.       document  taken  by  persons  whose  duty  it  was  to  make 
^     '      it  up. 

Vaux  '^ 

Peerage.  The  cases  of  both  Petitioners  having  been  closed, 
their  respective  Counsel  were  heard  to  sum  up  the 
evidence. 

Mr.  lAfnch : — My  Lords,  Mr.  Mostyn*s  claim  to 
the  barony  of  Vaux  is  derived  from  the  eldest  sister 
of  Henry ^  last  Lord  Vavuo.  Having  already  addressed 
your  Lordships  on  the  nature  of  this  barony,  and 
having  referred  to  some  cases  in  support  of  my  pro- 
position, that  it  is  a  barony  in  fee  tail,  descendible  to 
heirs  general ;  and  having  particularly  referred  your 
Lordships  to  the  cases  of  Lords  Strange  and  Went* 
worthy  which  appear  to  me  to  be  identical  with  the 
present,  I  shall  now  shortly  call  to  your  Lordships' 
attention  the  nature  of  the  objections  made  by  the 
Attorney-general  to  this  case. 

We  have  given  in  evidence  a  writ  of  summons  in 
the  28th  of  Henry  8,  by  which  Thomas  Lord  Vaux 
was  summoned  to  Parliament ;  and  we  have  given  in 
evidence  a  sitting  by  Thonias,  following  that  writ 
I  submit  that  that  evidence  is  sufficient  of  itself  to 
enable  me  to  call  upon  your  Lordships  to  say  that  this 
is  a  barony  descendible  in  fee  tail ;  but  my  learned 
friend  says,  it  appears  that  Thomas  Lord  Vatix  sat  in 
Parliament  in  the  25th  of  Henry  8 ;  and  we  have 
shown  no  prior  writ  of  summons.  We  have  not 
shown  it,  because  the  evidence  is  lost.  The  same 
argument  was  used  in  the  case  of  the  JVentwarth 
barony;  for  Lord  Wentworth  sat  in  the  Parliament 
of  the  25th  of  Henry  8.  There  was  no  evidence  of  a 
prior  writ  of  summons  to  him,  but  there  was  evidence 
of  a  subsequent  writ  issued  to  him  in  the  30th  year  of 
Henry  8,  and  that  he  sat  subsequently;  and  this 
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House  was  of  opinion  that  the  hBxony  of  fVentworth  I837. 
was  a  peerage  descendil)le  to  heirs  general.  It  was  "vl^ 
impossible  that  evidence  of  a  prior  writ  could  be.  Peeragp. 
given.  No  special  writ  of  the  reign  of  Henry  8  was 
ever  recorded,  and  no  general  summons  is  extant 
from  the  21st  to  the  28th  of  Henry  6.  The  name  of 
Lord  IVentworth  appears  in  the  latter,  but  is  not  in 
the  former.  If  this  had  been  a  case  of  a  barony 
granted  prior  to  the  reign  of  Richard  2,  your  Lord- 
ships would  not  have  hesitated ;  but  as  between  the 
reigns  of  Richard  2  and  Henry  8  there  were  some  few 
instances — eight  or  ten — of  peers  created  by  patent, 
and  because  in  the  time  of  Henry  8  one  barony  was 
created  by  patent,  and  fourteen  by  writ,  previously  to 
the  25th  year  of  that  reign,  my  learned  friend  calls 
upon  you  to  do  that  which  has  never  yet  been  done — 
to  presume,  in  this  particular  case,  a  patent  containing 
a  limitation  to  heirs  male.  Now  it  happens,  fortu- 
nately for  us,  that  the  patent  roUs  in  that  reign  are 
all  perfect ;  on  the  other  hand,  that  the  enrolments  of 
the  writs  of  summons  upon  the  close  rolls  are  most 
imperfect;  and  that  from  the  0th  to  the  21st  of 
Henry  8,  no  enrolment,  or  other  record  whatsoever  of 
a  writ  of  summons,  is  extant.  The  journals  of  the 
House  are  missing  from  the  6th  to  the  25th  of 
Henry  8.  Is  not  this,  therefore,  a  case  rather  for  the 
presumption  of  a  writ  than  of  a  patent  ?  I  am  not 
aware  of  any  case  in  which  a  patent  for  a  barony  has 
been  presumed ;  the  only  cases  cited  by  my  learned 
friend  were  those  of  the  Viscounty  of  Purbeck,  and  of 
the  Dukedom  of  Richmond ;  and  even  in  those  cases 
there  was  no  decision  upon  that  point.  In  the  Pur- 
heck  case,  the  only  question  which  this  House  decided 
was,  simply  that  no  peer  could  surrender  his  dignity 
by  fine  to  the  Crown.  Upon  the  other  two  points 
raised,  the  legitimacy  of  the  claimant,  .and  tlie  non* 
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1837.  existence  of  the  patent,  the  House  refused  to  adjudi- 
""77  '  cate.  In  the  case  of  the  Dukedom  of  Richmond  there 
Peerage,  was  uo  decisiou ;  nor,  indeed,  was  that  dignity  ever 
claimed,  or  controverted.  The  House  did  not  pre- 
sume a  patent  in  either  the  Richmond  or  Purbeck 
case.  The  case  of  a  barony  is  much  stronger  against 
such  a  presumption,  inasmuch  as  baronies  were  created 
by  writ,  as  well  as  by  patent,  and  up  to  the  period  of 
the  25th  of  Henry  8,  creation  by  writ  was  the  usual 
mode  of  creation. 

Lord  Conyers  was  created  a  baron  by  writ  in  the 
1st  of  Henry  8,  so  decided  by  this  House  in  a  claim 
made  by  the  Duke  of  Leeds  to  that  barony.  Lord 
Monteagle  was  created  a  baron  by  writ  in  the  6th  of 
Henry  8.  Lord  Vaux  is  found  in  the  journals  of  the 
House  of  that  reign  always  placed  after  those  two 
peers,  as  well  before,  as  after,  the  statute  of  precedency 
passed  in  the  31st  of  Henry  8.  It  is,  therefore,  to  be 
inferred,  that  the  creation  of  the  barony  of  Vaux  was 
subsequent  to  those  of  Conyers  and  Monteagle.  Your 
Lordships  will  find  two  extracts  proved  from  tlie 
journals,  establishing  the  precedency  to  which  I  have 
referred,  Mr.  Parrott^  who  produced  the  journals, 
read  the  last  six  names  of  barons  on  the  15th  Novem- 
ber^ in  the  25th  of  Henry  8 :  "  Monteagle^  VatiXy 
Windsor^  JVentworthj  Burghj  Braye^  and  MordauntJ"' 
Then  being  asked  to  turn  to  an  entry  in  the  early 
part  of  the  reign  of  Queen  Mary^  he  read,  "  On  the 
6th  of  November,  2  and  3  Philip  and  Mary,  among 
the  peers  present  is  Dominus  Vaux.''  The  last  names 
are :  "  Monteagle,  Sandys,  Vaux,  Windsor,  St.  John, 
Burgh,  Braye,  tVentworth^  and  Mor daunt.  Conyers 
is  ranked  above  Monteagle,  and  Monteagle  above  Lord 
Vaux.  The  consequence  is,  that  this  peerage  must 
have  been  created  subsequently  to  the  6th  of  Henry  8. 
Sir  Nicholas  Vaux,  the  father  of  Thomas,  was  a  com- 
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moner  in  the  7th  of  Henry  8.     That  is  proved  by  an       i837. 
indenture  made  between  King  Henry  8,  on  the  one     ""vTiT' 
part,  and  Sir  Nicholas  Vaux  and  Sir  Thomas  Parre^      Peerage. 
on  the  other  part,  relating  to  the   guardianship  of 
Elizabeth  Cheyne.     There  is  a  statement  in  Dugdale, 
and  in  StowCy  to  which  your  Lordships'  attention  has 
already   been    called,   that  on   the   27th   of  Aprils 
1 5  Henry  8,  three  barons  were  created,  so  far  as  in- 
vestiture went,  by  the  King.  Sir  Arthur  Plantagenet 
was  created  Viscount  Lisle  \    Sir  Maurice  Berkeley 
was  made  Lord  Berkeley ^  Sir  William  Sandys^  Lord 
Sandys,  and  Sir  Nicholas  Vaud\  Lord  Vaux. 

The  Attorney-general: — A  statement  in  Dugdale, 
or  Stowej  of  a  fact  of  that  sort,  is  not  evidence,  and 
their  Lordships  have  so  decided  (/). 

Mr.  Lynch : — I  am  not  offering  it  as  evidence,  but 
it  is  impossible  to  go  through  this  case  without  in- 
forming your  Lordships  how  it  has  happened  that 
Nicholas  Vaux,  who  was  a  commoner  in  the  7th 
Henry  8,  was  styled  in  the  inquisition  after  his  death, 
Nicholas,  Lord  Vaux.  It  is  a  very  important  fact  in 
corroboration  of  that  statement,  that,  of  the  three 
barons  so  supposed  to  have  been  created,  the  two 
others  were  afterwards  proved  to  have  been  created 
by  writ.  The  letters  patent  creating  the  Viscount 
Lisle  are  enrolled  upon  the  patent  rolls.  These  rolls, 
as  well  as  the  signed  bills  and  privy-seal  bills,  are 
perfect,  and  therefore  we  find  these  letters  patent. 
The  enrolment  of  the  writs  of  summons,  as  well  as  the 
journals  of  the  House,  are  imperfect,  and  therefore  we 
cannot  find  the  writs  directed  to  the  Lords  Berkeley, 
Sa7idys,  and  Vaux.  Your  Lordships  have,  however, 
evidence  that  the  peerage  of  Berkeley  was  created  by 
writ ;  for  it  appears  from  the  letter  of  Fitzjames,  Chief 

(/)  Ante,  p.  538. 
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1837.  Baron,  Weston  and  Denys^  two  of  the  Judges,  proved 
Vaux  ^^  ^^^  Berkeley  peerage  case.  The  barony  of  Sandyt 
Peerage,  has  becn  decided  to  be  a  barony  in  fee  tail.  The  first 
writ  on  record  directed  to  Lord  Sandys,  is  of  the  2l8t 
of  Henry  8 ;  and  although  there  are  no  journals  in 
existence  to  show  that  Lord  Sandys  had  not  previously 
sat,  yet  he  was  in  an  Act  of  Parliament,  16th  Henry  8, 
called  Lord  Sandys  ;  and,  according  to  a  decision  of 
this  House,  the  barony  of  Sandys  has  been  held  to  be 
a  barony  in  fee  tail.  Under  these  circumstances,  and 
with  these  precedents,  I  ask,  on  which  side  is  the  pre- 
sumption to  be  ?  In  favour  of  a  patent,  when  not 
only  the  patent  rolls,  but  the  records  of  all  letters 
leading  to  the  passing  of  patents,  are  perfect,  yet 
do  not  show  a  creation  in  that  manner,  and  when 
creation  of  barons  by  patent  was  not  usual  ?  Or 
in  favour  of  a  writ,  when  the  enrolment  of  writs 
of  summons  and  the  journals  are  most  imperfect, 
and  the  creation  by  writ  was  the  usual  and  ordinary 
mode  of  creation?  In  favour  of  a  patent,  when, 
.according  to  the  statement  of  the  historian,  four 
peerages  were  created,  one  a  viscounty,  and  the  other 
three  baronies,  and  we  have  on  the  patent  rolls  the 
letters  patent  creating  that  viscounty  (the  usual 
method  of  creating  such  a  peerage),  and  the  patent 
rolls  discover  nothing  respecting  these  baronies  ?  Or 
in  favour  of  a  writ,  when  the  enrolments  of  the  sum- 
monses, if  extant,  would  disclose  the  writs,  and  there 
is  evidence  of  one  of  those  three  baronies  having  been 
created  by  writ,  and  there  is  a  decision  of  your 
Lordships  that  another  of  them  was  so  created  ? 

My  Lords,  this  barony  of  Vatix  being  a  peerage 
created  in  the  reign  of  Henry  8,  I  admit  it  is  incum- 
bent on  me  to  satisfy  your  Lordships  by  negative 
evidence,  that  it  was  not  created  by  patent;  and 
accordingly  we  have  given  in  evidence  what  appears 
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to  me  most  satisfactory,  upon  that  point.  We  have  ,^^^^', 
proved  a  search  in  every  office  or  depository  where  it  Vau* 
is  possible  that  a  patent,  or  the  least  possible  trace  of  a  ««n45«- 
patent,  could  be  had.  Mr.  Hardy ^  chief  clerk  of  the 
Tower,  is  asked :  "  Have  you  been  directed  to  make 
search  for  a  patent  creating  Nicholas  or  Thomas  Vaux^ 
Lord  Vaux  ? — I  have.  Have  you  made  that  search  ?— ^ 
I  have.  Have  you  found  any  trace  of  a  patent  ? — ^Not 
the  slightest."  Mr.  Knyvett,  a  clerk  in  the  Secretary 
of  State's  office,  is  asked :  "  Have  you  been  directed 
to  make  any  search  for  a  warrant  for  the  purpose  of  a 
patent  being  passed  to  Nicholas  or  Thomas  Vaux  ? — 
I  have.  Have  you  made  that  search  ? — I  have.  Have 
you  been  able  to  discover  any  such  warrant  ? — No,  the 
earliest  books  in  the  Secretary  of  State's  office  com- 
mence in  the  year  1674.''  Mr.  Holden  is  asked: 
"  Are  there  any  warrants  in  the  Rolls  chapel  ? — Yes, 
the  immediate  warrants  signed  by  the  King.  Have 
you  searched  them  ? — I  have ;  1  have  searched  both 
those  and  the  privy  seals.  Do  they  exist  for  the  pe- 
riod in  question  ? — Yes,  they  do."  Mr.  Jones^  record 
keeper,  and  receiver  of  fees  in  the  Signet  office,  is 
asked ;  "  Have  you  been  directed  to  make  any  search 
for  a  patent  for  creating  Nicholas  or  Thomas  Vaux^ 
Lord  Vatix  ? — No,  I  have  not  been  directed  to  make 
any  search,  but  1  attend  to  prove  when  the  records 
commence.  When  do  the  records  commence? — In 
the  reign  of  Elizabeth ;  the  earliest  record  in  the 
office  is  inf  1 6 84."  Mr,  EdeUy  patent  clerk,  and  keeper 
of  the  records  in  the  Privy-seal  office,  is  asked : 
"  What  is  the  earliest  record  you  have  in  that  office  ? 
— 1761,  in  the  reign  of  Elizabeth*'  Mr.  Jackson j 
clerk  of  the  Crown  office  in  Chancery,  is  asked : 
**What  is  the  earliest  document  you  have  in  that 
office? — In  the  37th  o{ EHzabeth^  a  book  commenc- 
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^37^      ing  in  that  year.     Have  you  made  any  search  for  any 

Vavx       earlier  documents? — I  have.     Have  you  been  able  to 
Peeragt.      gj^^j  ^^^^ P — j  ^^^^  ^^^^  »»     ^j^,  ff^ij^  again  is  asked: 

**  Have  you  been  directed  to  make  search  among  the 
patent  rolls  for  a  patent  creating  JNJcholas  or  Thomas 
VatiTj  Lord  Vaiur  ? — I  have.  Have  you  made  that 
search? — I  have.  Have  you  discovered  any  such 
patent? — I  have  not.  From  what  period  did  you 
search  ? — From  the  7th  of  Henry  8  to  the  22d,  both 
years  inclusive.  Have  you  any  privy-seal  letters  in 
your  office? — There  are.  Have  you  made  search 
among  them? — I  have.  Have  you  found  any  trace 
among  them  of  a  patent? — I  have  not  Have  yott 
searched  every  place  in  your  office  where  it  was  likely 
you  would  find  the  trace  of  a  patent  ? — I  have ;  and 
I  have  not  been  able  to  discover  any  patent  for  the 
creation  of  either  Nicholas  or  Thomas  Lord  Vauxi 
I  have  searched  from  the  7th  of  Henry  8  to  the  2l8t 
Are  there  any  patents  of  that  kind? — Yes;  I  met 
with  several  others,  but  not  one  for  Vaux.  Do  the 
patent  rolls  appear  perfect  for  that  time  ? — Yes.  Are 
they  arranged  in  order  of  date  ? — They  are.  What 
is  the  office  that  you  searched  ? — The  Rolls  Patent 
office,  from  the  7th  to  the  21st  o{ Henry  8.  Are  there 
any  patent  rolls  prior  to  that  ? — Yes,  but  I  was  directed 
to  search  from  the  7th  of  Henry  8  to  the  21st,  the 
privy  seals  and  patent  rolls.  And  you  have  made 
that  search,  which  enables  you  to  say  that  if  the  pa- 
tent had  been  there  you  should  probably  have  disco- 
vered it? — Yes;  I  saw  every  document,  and  there 
was  not  one  for  the  creation  of  Sir  Nicholas  or  Thomas 
Vaux^  He  is  again  asked :  "  Have  you  searched 
the  privy  seals,  the  signed  bills,  and  the  patent  rolls, 
from  the  21st  to  the  25th  year  of  Henry  8,  inclusive? 
— I  have.     Have  you  discovered  any  patent  creating 
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Thomas  Fatur   Lord  Vatuc,  or  any  trace  of  such  a        iB37. 
patent? — I  have  not;    I    have  examined  the  privy       v^^^ 
seals,  the  signed  bills,  and  the  patent  rolls  :  I  looked      Peemge. 
at  every  document,  several  hundreds  of  them."     He 
again  says :  "  I   have  searched  the  charter  rolls  of 
Henry  8,  during  the  whole  reign ;  I  did  not  find  any 
charter  of  creation  of  the  baronv  of  Vaux.'* 

I  have  now  shown  your  Lordships,  from  the  Secre- 
tary of  State's  office,  the  Privy  Seal  office,  the  Signet 
office,  the  Patent  Rolls  office,  and  the  Record  office  in 
the  Tower,  that  there  is  not  the  slightest  trace  of  a 
patent.  I  have  done  that  which  was  done  by  the 
Counsel,  and  which  satisfied  your  Lordships,  in  the 
case  of  Howard  de  Walden  and  other  cases.  And 
although  every  office,  in  which  any  trace  of  a  grant 
could  exist,  was  carefully  examined,  the  office  of  the 
Rolls  contains  every  preliminary  to,  as  well  as  the  en- 
rolment of,  all  patents  creative  of  peerages  in  the  time 
of  Henry  8.  It  contains  the  signed  bills,  or  the  royal 
authority,  the  privy-seal  bills  resulting  from  them, 
which  are  the  drafts  for  the  patents,  as  well  as  the 
enrolments  of  the  patents  themselves.  Mr.  Holden 
stated  that  he  had  examined  each  of  these  documents, 
and  that  he  could  not  find  any  trace  of  a  patent 
creating  the  barony  of  Vatw. 

My  Lords,  I  proceed  now  to  show  why  it  is  that  I 
have  not  evidence  of  a  writ  of  summons  prior  to  the 
sitting  of  Thomas  in  the  25th  of  Henry  8 ;  the  first 
writ  of  summons  produced  as  directed  to  him  being 
in  the  28th  of  Henry  S.  There  is  evidence  of  the 
enrolments  of  the  writs  of  summons  of  the  1st,  the 
3d,  and  the  6th  years  of  Henry  8.  These  enrol- 
ments produced  by  Mr.  Holden  do  not  contain  the 
name  of  Nicholas  or  Thomas  Lord  Vaua:.  From  the 
6th  to  the  26th  of  Henry  8,  no  journals  of  your  Lord- 
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1837.  ships'  House  exist,  and  no  enrolments  or  other  records 
\^]^  of  writs  of  summons  are  extant  from  the  6th  to  the 
Peerage.  21  st  of  Henry  8.  The  next  document,  therefore, 
which  we  are  enabled  to  produce  to  your  Lordships, 
is  the  parliamentary  summons  of  the  21st ;  and  Mr. 
Holden,  who  proved  it,  is  asked :  ^^  Is  that  the  writ 
of  the  21st? — This  is  the  summons  of  the  21  st  of 
Henry  8.  Does  the  name  of  Lord  Vauj^  appear  in 
that  writ? — No."  Now,  my  Lords,  Nichokis  Voux 
was  a  commoner  in  the  6th,  and  dead  in  the  2l8t 
Henry  8.  By  the  inquisition  given  in  evidence,  it 
appears  that  he  died  on  the  14th  of  May,  in  the  15th 
of  Henry  8.  Your  Lordships  may  ask  me  how  it 
happens  that  the  name  of  Thomas  Lord  Vatuc  is  not 
contained  in  the  writ  of  summons  of  the  2l8t.  The 
answer  is,  Thomas  was  then  a  minor.  It  appears  by 
the  inquisition  that  he  was  fourteen  years  of  age  in  ^ 
the  1 5th,  consequently  was  not  of  age  till  the  22d  of 
Henry  8,  and  therefore  it  is  that  his  name  does  not 
occur  in  the  summons  of  the  21st.  In  addition  tQ 
the  imperfection  of  the  enrolments  of  the  writs  of  sum- 
mons from  the  6th  to  the  21st,  we  suffer  by  the  loss  of 
the  journals  from  the  6th  to  the  25th.  The  Parliament 
was  called  in  the  21st  oi  Henry  8 ;  it  sat  by  prorogatioDi 
down  to  the  28th ;  the  sitting  in  the  25th  was  by  pro« 
rogation ;  and  Thomas  Lord  Vavup  came  of  age  in  the 
22d.  No  special  writs  are  ever  entered  upon  the  close 
rolls  or  other  records ;  that  is  proved  in  this  case,  and 
\^  as  proved  in  the  case  of  Lord  Howard  de  fValdaa^ 
wherein  it  is  stated  that  the  only  instance  to  be 
found  of  any  special  writ,  is  that  directed  to  Lord 
Howard  de  Walden.  When,  therefore,  'Thanuzs  came 
of  age,  he  sat,  and  of  course  he  was  specially  sum- 
moned, and  therefore  it  is  that  I  am  not  enabled  to 
give  you  that  special  summons ;  but  he  is  found  sit- 
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ting  on  the  27th  of  January ^  in  the  26th  Henry  8.       i837. 
This  is  the  entry  in  the  journals :  "  Present,  Dominus     ^"^7 
Vaux;  present,  Dominus  Windesor^  Dominus  Went-      Peerage. 
worth"     I  have  accounted  to  your  Lordships  why  no 
prior  writ  of  summons  is  produced.     I  have  proved, 
88  satisfactorily  as  was  done  in  former  cases,  that 
there  is  no  patent,  that  there  is  no  trace  of  a  patent : 
then  why  is  an  inference  to  be  taken  against  me  from 
the  fact  of  Thomas  Lord  Vaux  having  sat  in  the  25th 
Henry  8  ?     The  imperfection  of  the  records  fully  ex- 
plains why  it  is  that  the  prior  writs  are  not  forth- 
coming.    I  have  proved  that  there  is  no  patent,  and 
yet  the  patent  rolls  are  perfect.     On  that  point,  there- 
fore, it  is  clear  that  there  is  no  room  for  presumption 
or  inference  against  the  claim ;  and,  indeed,  it  is  fully 
admitted  by  the  Attorney-general,  that  if  Thomas  had 
been  included  in  the  writ  of  2l8t  Henry  8,  which  no 
doubt  he  would  have  been,  had  he  then  been  of  age ; 
or  if  the  journals  were  lost  from  the  6th  to  the  28th 
Henry  8,  instead  of  from  the  6th  to  the  25th,  no 
possible  objection  could  be  made  against  the  claim. 

Thus  our  case  stands  independent  of  authority ;  I 
shall  now  state  to  your  Lordships  the  authorities  which 
support  me.  I  will  first  refer  to  the  case  of  the  barony 
of  Strange f  which  is  printed  in  an  additional  case  re- 
lating to  the  claim  to  the  barony  of  Braye,  which  is 
upon  your  Lordships'  table.  I  can  read  it  from  your 
Lordships'  minute-book ;  it  was  a  claim  made  by  the 
Duke  ofAthol. 

The  Attorney-general: — I  shall  not  object,  if  your 
Lordships  make  no  objection,  to  my  learned  friend 
referring  to  a  printed  case. 

The  Earl  of,  Devon : — There  is  no  difficulty  in  re- 
ferring to  it,  if  it  is  founded  on  the  statement  of  the 
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1837.       minutes  of  the  Committee  of   this  House.     Unless 
Vacx        t'^^*  which  you  state  is  from  authentic  documents, 
Peernge.      jjg  being  ou  the  printed  minutes  does  not  make  it 
evidence. 

Mr.  Lynch: — I  believe  I  am  entitled  to  read  f5pom 
your  Lordships'  minute-book,  of  which  I  have  in  my 
hand  an  authentic  copy.  Your  Lordships  will  not 
take  it  upon  mere  assertion,  because  your  Lordships 
will  send  for  that  minute-book,  and  I  think  you  will 
find  that  my  statement  is  correct.  I  merely  take  it 
from  this  paper  as  matter  of  convenience.  "  Mr. 
Strange  was  heard  for  the  claimant  (the  Duke  of 
Athol)^  and  proposes  to  read  an  entry  in  the  journal 
of  this  House  of  the  20th  oi  January  1628,  mention- 
ing that  James  Strange^  chevalier,  was  summoned  to 
Parliament  by  writ,  dated  the  17th  of  February,  3d 
of  Charles  1 ;  which  being  objected  to  by  the  Counsel 
on  behalf  of  the  Crown,  insisting  that  the  writ  itself 
should  be  produced,  Mr.  Pynsent,  deputy  clerk  of 
the  Crown,  was  called  in  and  asked  concerning  the 
docket-book,  or  book  of  entries  in  his  office,  of  writs 
of  summons;  and  thereupon  acquainted  the  Com- 
mittee that  the  book  of  the  whole  reign  of  King 
James  1,  and  of  the  first  eighteen  years  of  King 
Charles  1,  was  not  to  be  found  in  the  office,  he  liaving 
delivered  several  of  these  books  to  the  late  Lord 
Chancellor  King's  porter,  by  his  Lordship's  order,  in 
April  1728 ;  and  though  he  has  often  made  applica- 
tion for  them,  yet  they  have  not  been  all  returned, 
only  four  out  of  five.  He  was  then  asked  as  to  the 
nature  of  them,  and  acquainted  the  Committee  that 
they  are  abstracts  of  things  passed  the  great  seal.  He 
is  directed  to  cause  the  books  to  be  brought  at  the 
next  meeting,  and  in  the  mean   time   to  make  the 
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most  strict  search  possible  for  the  book  that  is  miss-       1337. 
ing.     Mr.  Browne  on  the  part  of  the  Crown,  desires     ' — ^^ — ' 
the  writ  itself  may  be  produced,  or  an  account  given      Peerage, 
why  it  is  not  to  be  found.     The  entry  of  the  20th  of 
January  1628,  afore-mentioned,  read  out  of  the  jour- 
nal.    The  Lord  Strange  mentioned,  in  the  journal  the 
10th  of  March  following,  to  be  present,  also  the  13th 
of  April  1640,  and  following  days.     Mr.  Russel  pro- 
duces a  copy  of  a  writ  of  summons   to  the   Lord 
Strange  to  a  subsequent  Parliament,  out  of  the  Petty 
Bag  office,  and   the  same  was  read.     Mr.  Holme&. 
deputy  record  keeper  in  the  Tower,  examined  also 
upon  oath  as  to  what  search  he  had  made  for  a  patent 
or  grant  whereby  James  Stanley,  or  any  other  per- 
son, was  created  Lord  Strange ;  and  he  declared  he 
had  made  the  most  strict  search,  but  could  find  none. 
Mr.  Rook,  clerk  of  the  chapel  of  the  Rolls,  also  ac- 
quainted the  Committee  he  had  inspected  carefully 
the  books,  &c.  of  the  patent  rolls  of  King  Charles  1, 
but  could  find  no  entry  of  any  grant  or  patent  of  a 
creation  of  Lord  Strange.     Mr.  Alexander  Ross  pro- 
duced to  the  Committee  an  authentic  copy  of  an  Act 
of  Parliament  of  the  7th  of  James  1,  part  of  the  pre- 
amble read,  reciting  that  Ferdinando,  late  Earl  of 
Derby,  left  three  daughters,  Anne,  Frances,  and  Eli- 
zabeth, and  no  son.     The  declaration  made  to  the 
House  the  7th  of  June  1628,  by  the  then  Lord  Presi- 
dent, that  the  King  had  granted  his  writ  of  summons 
to  James,  the  son  and  heir-apparent  of  William,  now 
Earl  of  Derby,  by  the  name  of  James  Strange,  che- 
valier, and  the  same  was  read  out  of  the  journal." 
On  a  subsequent  day,  "  Mr.  Pynsent,  again  attending 
at  the  bar,  is  asked  as  to  the  docket-books'  of  the  writs 
of  summons,  and  acquainted  the  Committee  he  had^ 
since  the  last  sitting,  made  diligent  search  for  tlie 
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1 837.  book  that  is  missing,  and  particularly  in  the  study  of 
y^^^  the  late  Lord  King's  second  son,  who  has  all  his 
Peerage,  father's  books,  but  it  is  not  there,  nor  is  it,  as  he 
knows,  any  where  to  be  found :  he  then  delivered  in 
at  the  bar  the  other  books  in  his  custody,  having  first 
read  some  few  forms  of  entries,  fee.  Proposed  to  re- 
solve that  the  petitioner,  the  Duke  of  AthoU  had  fully 
made  out  his  pedigree  from  James  Lord  Strange^ 
summoned  to  Parliament  by  writ  in  the  3d  year  of 
the  reign  of  King  Charles^  the  writ  being  directed 
Jacobo  Strange^  chevalier ;  and  are  of  opinion  that 
the  said  Duke  has  fully  proved  the  allegations  of  his 
petition,  and  has  made  out  his  right  to  the  barony  of 
Strange,  created  by  the  said  writ  in  the  8d  year  of 
the  reign  of  the  said  King/' 

My  Lords,  in  that  case  the  writ  was  not  produced. 
The  journals  were  in  existence,  and  they  showed  that 
Lord  Strange  produced  his  writ,  but  of  the  contents 
of  that  writ  they  afford  no  kind  of  evidence.  And  as 
it  is  as  certain  that  a  peer  brought  his  writ,  as  that  he 
took  his  seat,  no  kind  of  presumption  can  be  drawn 
from  an  assertion  in  the  journals  that  a  peer  produced 
his  writ  (no  evidence  of  the  contents  of  that  writ  being 
given),  any  more  than  from  the  fact  of  a  peer  being 
found  seated  in  the  House;  for  whether  the  journak 
say  or  do  not  say  he  produced  his  writ,  still  the  writ 
must  have  been  produced,  or  he  could  not  have  sat 
The  writ  is  delivered  by  the  peer  on  taking  his  seat,  to 
the  Lord  Chancellor.  The  writs  of  modern  date  are 
preserved,  but  none  exist  prior  to  the  time  of  James  1, 
and  the  bundle  for  only  one  of  his  Parliaments  is 
preserved.  In  the  Strange  case  the  Counsel  for  the 
Crown  insisted  upon  the  writ  being  produced,  or  an 
account  given  why  it  was  not  produced :  that  was  the 
argument  of  the  Counsel  for  the  Crown  on  that  occa- 
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Bion,  but  the  Committee  determined  that  it  was  not        ^837. 
necessary.    I  account  for  the  writ  not  being  produced       Vaux 
in  the  present  case;  and  why  should  Mr.  Mostyn      Peerage- 
suffer  in  this  case,  when  the  Duke  of  Athol  did  not 
suffer  in  that  case  ?     I  am  unable  to  produce  the  writ 
ix}^\r Nicholas  Vaux^  because  the  records  are  imperfect, 
both  the  journals  and  the  enrolments  of  the  writs  of 
summons,  and  I  account  in  a  very  particular  way  why 
the  writ,  directed  to  Thomas,  cannot  be  produced,  for 
it  must  have  been  a  special  writ,  as  he  came  of  age 
subsequent  to  the  general  writ  of  the  21st  Henry  8, 
therefore  this  case  is  stronger  than  that  of  Strange, 
for  I  account  for  the  non-production  in  consequence 
of  the  imperfection  of  the  records ;  and  I  account  also 
for  it  by  showing  that  he  was  not  of  age  till  the  2'2d 
year  of  the  reign,  and  that  special  writs  are  never 
entered  on  the  close  rolls  or  other  records.    The  case 
of  Strange  is  also  most  important  in  reference  to  an 
argument  made  by  the  Attorney-general,  that  if  your 
Lordships   cannot  feel   yourselves  justified   in  pre- 
suming a  patent,  your  Lordships  possibly  may  be  in- 
duced to  presume  an  extraordinary  writ,  or  rather  an 
ordinary  writ,  with  an  extraordinary  grant  appended 
to  it.     He  has  referred  to  the  case  of  Bromflete  in 
the  reign  of  Henry  6,  the  only  instance  of  such  a 
grant  ever  made  in  England.    The  Strange  case  en- 
tirely disposes  of  that  argument,  for  the  writ  to  Lord 
Strange  was  not  produced,  and  yet  the  House  did 
not  feel  itself  entitled  to  draw  any  presumption  from 
such  non- production ;   still,  if  a  presumption  might 
be  made,  the  probabilities  in  that  case  much  more 
strongly  favoured  a  special  grant  than  in  the  present, 
for  it  would  be  more  natural  that  the  Crown  and  its 
legal  advisers,  in  creating  the  new  barony  of  Strange^ 
should  will  and  cause  it  to  descend  in  the  same  line 
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1837.       as  the  earldom  of  Derby y  possessed  by  the  father  of 
'     '    '       the  new  peer,  namely,  to  the  heirs  male.     Such  was 

Vaux  

Peerage,  the  couTse  puFsued  when  the  present  Earl  of  Derby 
was  created  Lord  Stanley ;  such  was  the  course  pur- 
sued in  the  creation  of  the  present  Lord  Duncanrum^ 
and  on  several  other  occasions.  Still  the  House  of 
Lords  decided  that  the  writ  to  Lord  Strange^  of  the 
contents  of  which  no  evidence  was  given,  must  be 
held  to  have  been  an  ordinary  and  usual  writ. 

The  case  offVenlworth  appears  to  me  identical  with 
the  present.  The  following  is  taken  from  the  minute, 
book  of  your  Lordships'  House :  "  Barony  of  fVent-- 
worth.  Sir  Thomas  Pouns  opens  the  case  for  the 
petitioner,  the  wife  of  Sir  Henry  Johnson.  She  is 
the  lineal  heir  to  Lord  Wentworth^  in  the  21  st  year 
of  Henry  8.  He  cites  the  pedigree  as  in  the  printed 
case.  We  are  the  daughter  and  heir  of  that  family, 
lineally  descended ;  this  hath  not  been  in  abeyance : 
this  lady  is  the  single  person.  Sir  Thomas  appeals 
to  the  journals ;  he  is  entered  in  the  journals  25th 
and  28th  Henry  8.  Lord  Wentworth  was  present,  as 
appears  by  the  journals,  and  so  the  several  days 
after.  They  produce  the  records  of  the  Petty  Bag  to 
show  the  writs  of  summons  30th  Henry  8 ;  they  read 
Lord  fVentworth^s  summons  to  Parliament ;  they  read 
summons  of  the  1st  and  6th  Edward  6  and  15  Charles  1. 
The  Earl  Cleveland  is  summoned,  and  his  son  brought 
into  Parliament,  and  so  admitted.  They  produce  the 
heralds'  books.  Sir  Henry  St.  George  says :  This 
book  hath  been  in  my  office  ever  since  his  time,  and 
looked  upon  to  be  very  good.  Mr.  Grimes^  junior : 
I  have  searched  the  rolls,  and  find  no  patent  at  all. 
I  never  knew  any  writs  filed  in  our  office.  Mr, 
Attorney-general  heard :  says,  I  am  satisfied ;  I  can- 
not  controvert,  but  if  he  was  called  by  writ,  it  creates 
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a  barony  in  fee.  Ordered  and  adjudged  that  the  1837. 
claim  to  the  barony  of  Wentworth  be  allowed."  My  '"vTuT 
Lords,  Lord  Wentworth  is  found  sitting  in  the  26th  Peerage. 
oi  Henry  8,  the  very  year  in  which  Lord  Vatix  is 
found  sitting.  Lord  Wentworth's  name  does  not  ap- 
pear in  the  general  writ  of  summons  in  the  21st  of 
Henry  8 ;  he  is  not  summoned  to  Parliament  by  that 
writ ;  there  was  not,  and  could  not  be,  any  evidence 
of  any  writ  of  summons  directed  to  Lord  IVentworth 
prior  to  his  sitting  in  the  25th  of  Henry  8.  The  first 
writ  of  summons  produced  is  in  the  30th  of  Henry  8. 
My  Lords,  would  not  the  same  objection  have  lain  in 
that  case  as  is  now  tendered  by  the  Attorney-general ; 
but  if  it  were  made,  it  was  not  then  adopted  by  the 
House  as  an  objection  to  that  peerage  being  held 
descendible  to  heirs  general.  The  House  was  of 
opinion  that,  from  Lord  Wentworth  sitting  in  the  25th 
of  Henry  8,  although  no  writ  of  summons  was  pro- 
duced prior  to  that  of  the  30th  of  Henry  8,  no  pre- 
sumption could  be  raised  that  the  barony  of  Wentworth 
was  created  otherwise  than  by  the  usual  writ  of  sum- 
mons, and  sitting,  and  therefore  it  was  ruled  that 
it  went  to  the  heirs  general.  My  learned  friend,  with 
all  his  ingenuity,  cannot  draw  a  distinction  between 
these  two  cases.  They  are  identical  as  to  circum- 
stances and  as  to  time ;  and,  therefore,  I  rely  upon 
this  case  of  Wentworth  as  an  authority,  not  only  that 
your  Lordships  cannot  presume  a  patent  in  the  case 
of  Faio",  but  that  you  can  presume  no  other  writ  than 
an  ordinary  writ  of  summons  directed  to  Lord  Vaux, 
such  as  was  held  by  this  House  to  have  been  directed 
to  Lord  Wentworth.  Let  the  two  cases  be  put  in 
juxta-position.  The  Parliament  of  the  25th  oi  Henry  8 
met  by  prorogation,  having  been  called  in  the  21st. 
The  parliamentary  pawn  of  that  year  is  in  evidence 
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q>ecial  writs  are  not  entefcfl  on  the  dose  rolls  or  otfae 
records.  In  the  case  of  Lord  tt'^mtjiortk,  tba«  is  n 
trace  that  he  or  anj  of  his  aaccstots  were  peers  belbr 
the  21st  of  Hftuy  d.  After  the  ParUameot  of  tha 
jear  was  assemblied,  the  Lord  Wenticortk  was  special); 
summoned.  His  special  writ  is  not,  for  the  sam 
reason,  to  be  found  amongst  the  records.  Your  Lord 
ships  have  decided  that  the  ItarcmT  of  Wathcorth  is  : 
barony  in  fee  tail,  descendible  to  heirs  general.  Ca] 
your  Lordships  ear  that  the  barony  of  Vtmx  is  not,  ii 
like  manner,  a  barony  in  fee  tail,  descendible  to  heir 
general  ?  We  have  the  facts  of  the  fVentvoorth  cas 
from  your  Lordships*  minute-book,  your  Lordships 
own  record,  the  best  eTidence  the  thing  is  capable  ol 
I  know  of  no  case  where  error  has  been  discovered  ii 
those  minute-hooks.  But  in  the  Wentteortk  cas 
every  assertion  contained  in  the  minute-book  is  full; 
confirmed  by  your  Lordships'  journals,  the  close  rollf 
and  the  parliamentary  pawns.  Can  your  Lordship 
have  clearer  or  better  evidence  ? 
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My  learned  friend  has  endeavoured  to  induce  your  1837. 
Lordships  to  believe  that  the  writ  issued  to  Lord  Vawc  vaux 
was  an  extraordinary  writ,  or,  to  speak  more  correctly,  Peerage. 
an  ordinary  writ  with  an  extraordinary  grant  at- 
tached to  it.  His  argument  is  a  very  extraordinary 
one,  and  the  extraordinary  nature  of  it  consists  in 
this,  that,  because  in  the  reign  o{  Henry  6,  a  time  in 
which  the  utmost  confusion  existed  as  to  the  creation 
of  dignities,  and  as  to  the  laws  affecting  them,  there 
is  a  single  instance  of  a  writ,  with  an  extraordinary 
grant  attached  to  it,  limiting  the  descent  of  the  peer- 
age to  the  heirs  male,  the  single  instance  of  such 
a  writ  is  sufficient  to  induce  your  Lordships  to  infer 
that  such  a  grant  might  have  been  appended  to  the 
writ  issued  to  Lord  Vatu^ ;  that  is,  that  your  Lordships 
are  to  presume  that  which  was  unusual,  extraordinary, 
and  unique,  in  preference  to  inferring  that  which  was 
usual  and  ordinary  at  that  time.  The  Attorney- gene- 
ral referred  also  to  three  Irish  cases,  in  the  reign  of 
King  James  2,  after  he  had  lost  his  English  throne. 
My  learned  friend  is  unlucky  as  to  the  periods  of  his 
alleged  precedents ;  Henry  6  in  England^  and  James  2 
in  Ireland.  I  admit  James  was  then  King  of  Ireland^ 
and  had  full  power  to  ennoble,  and  that  the  persons 
named  in  those  writs  were  ennobled ;  but  I  submit 
that  they  were  ennobled  by  the  grants  appended  to 
the  writs,  and  not  by  the  writs  themselves.  Let  us 
examine  the  peculiar  nature  of  the  writs.  They  are 
not  writs  properly  so  called,  but  writs  with  grants 
attached  to  them,  partaking  of  the  character  of  both 
a  writ  and  a  grant.  In  Ireland  these  grants  were 
probably  deemed  essential,  for  there  is  no  evidence 
that  a  peerage  was  ever  created  by  writ  in  that 
country,  and  the  current  of  authorities,  as  well  as  the 
descent  of  dignities  there,   prove  that  the  ancient 
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1837.       peerages  of  that  kingdom  did  not  originate  in  writs 
\/  of  summons.     James's  ministers  had  no  time  to  pre- 

Vaux 

Peerage,      pare  patents,  and  the  grants  attached  to  these  writs 
were,  no  doubt,  framed  with  a  view  of  doing  that 
which,  in  ordinary  circumstances,  would  have  been 
done  by  letters  patent.     Accordingly,  as  the  writ  and 
grant  directed  to  Broniflete^  in  the  time  of  Henry  6, 
are  entered  with  other  grants  upon  the  close  roll,  so 
we  find,  on  the  other  hand,  the  three  Irish  writs  and 
grants  entered  on  the  patent  rolls.     The  case  of  the 
barony   of  Slane{j)   and   other   ancient  baronies  of 
Ireland,  have  been  mentioned  by  the  Attorney-gene- 
ral ;  but,  although  the  noble  and  learned  Lord  who 
pronounced  your   Lordships'  decision   in   the  Slane 
case  alluded  to  the  possibility  of  a  lost  patent,  or  of 
a  writ  similar  to  that  directed  to  Bromfletej  still  it 
was  on  the  strong   and  uniform  usage  of  the  male 
succession,  and   the   exclusion  of  females,  that   his 
Lordship  decided  that  claim.     That  decision  was%in 
strict  conformity  with  the  doctrine  laid  down  in  the 
Reports  made  by  your  Lordships  upon  the  dignity  of 
the  peerage.  In  the  third  Report,  p.  67,  your  Lordships 
say,  "  A  title  to  an  inheritance  in  a  dignity  may  have 
been  originally  acquired  by  creation,  and  the  exist- 
ence of  such  a  title  by  creation  may  be  proved  by  the 
fact  of  enjoyment  by  descent,  when  the  fact  of  original 
creation  cannot  be  ascertained."     I  beg  the  attention 
of  your  Lordships  to  the  striking  contrast  which  the 
male  descent  of  the  ancient  baronies  of  Ireland  pre- 
sents with   the   succession   to    the    ancient    English 
baronies  ;  for,  if  the  former  proves  that  females  were 
incapable  of  succession,  so  does  the  latter  show  that 
the  male  line  could  not  long  enjoy  an  English  barony. 
Accordingly,  there  is  not  a  single   English  barony 

(;)  Ante,  p.  23. 
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created  by  writ  now  vested  in  the  family  of  the  18S7. 
person  first  summoned.  Before  the  time  of  Richard  2,  y^^^ 
no  barony  was  created  in  England  except  by  writ;  Peerage. 
Lord  Staurton  is  the  only  baron  now  sitting  who  derives 
his  dignity  from  a  patent  granted  before  the  time  of 
JSdward  6.  Amongst  all  the  ancient  barons  of  JEng- 
landy  there  are  but  two  existing  who  derive  their  baro- 
nies from  patents  granted  before  the  time  of  Elizabeth ; 
all  the  rest  owe  their  baronies  to  writ.  Is  not  the 
usage,  then,  in  opposition  to  the  argument  of  the 
Attorney-general,  and  in  conformity  with  the  claim 
I  have  the  honour  of  advocating  ?  There  is  no  reason, 
I  do  confidently  submit,  for  such  an  extraordinary 
presumption  as  that  which  the  Attorney-general  calls 
upon  the  House  to  make,  viz  the  presumption  that 
an  extraordinary  writ,  that  is,  a  writ  and  grant,  did 
issue  to  Lord  Vauj:.  The  same  argument  might  have 
been  urged  in  almost  every  claim  ever  made  to  a 
barony  by  writ,  as  no  evidence  was  ever  required 
or  tendered  that  the  writ  produced  was  the  first  writ 
issued ;  and  especially  it  might  have  been  urged  in 
the  case  of  the  Strange  and  fVentworth  baronies. 
There  was  just  as  much  ground  for  that  extraor- 
dinary argument  in  those  cases  as  there  is  in  this; 
but  your  Lordships  did  not  hear  it,  or,  if  you  heard 
it,  you  disregarded  it ;  and  accordingly  the  claim  of 
Lady  Johnson  was  allowed,  claiming  as  heir  general 
to  Lord  Wentworthf  who  was  not  summoned  in  the 
21st  of  Henry  8,  but  who  appears  to  have  sat  in  Par- 
liament in  the  25th,  the  first  summons  produced 
being  in  the  30th  of  Henry  8.  I  do  submit  that  the 
case  of  fVentworth  directly  governs  this  case,  and 
that  the  barony  of  FaiLx  must  be  considered  the  case 
of  a  barony  created  by  a  writ  of  summons,  and  sitting, 
and  therefore  descendible  to  the  heirs  general. 


564  CASES  IN  THE  HOUSE  OF  LORDS 

1837.  My  Lords,  I  hope  I  have  satisfactorily  shown  to 

your  Lordships  that  this  barony,  in  the  first  instance, 
descended  to  the  heirs   male,   who  were  also  heirs 
general ;  that  it  fell  into  abeyance  upon  the  death  of 
Henry  Lord  Vaux^  between  Elizabeth^  Lady  Mounts- 
garret  j  who  was  the  daughter  of  Mary  VauXj  by  Sir 
George  Simeon^  and  the  Lord  Abergavenny^  the  son  of 
Catherine  Vaux.     If  I  am  asked,  Why  was  not  this 
claim  made  before  ?  I  refer,  in  the  first  place,  to  the 
state  of  the  law  down  to  the  year  1693 ;  in  the  next 
place,  the  Lords  Abergavenny^  the  junior  coheirs,  had 
their  own  English  title ;  and  Elizabeth^  the  elder  co- 
heir, married   Lord  Mountgarret,  a  Roman-catholic 
nobleman,  who  was  in  the  enjoyment  of  an  Irish  title, 
and  whose  descendants  profess  the  Catholic  religion 
down  to  the  present  day.     Your  Lordships  are  aware 
that  until  ]  829  the  abeyance  of  a  barony  could  not  be 
determined  in  favour  of  a  Catholic ;  for  the  way  in 
which   an  abeyance  is  determined   is  by  the  Kii^ 
issuing  his  writ,  directing  the  party  to  take  his  seat 
in  this  House ;  and  unless  he  takes  his  seat  he  is  no 
peer,  and  the  abeyance  is  not  determined.     I  thus 
account  for  a  prior  claim  not  having  been    made, 
and  show  very   satisfactory  reasons   to  your  Lord- 
ships why  we  bring  forward  our  petition  at  this  late 
period.     Non-user  has  never  been  considered  a  suffi- 
cient objection  to  a  claim  of  right.     Having  shown 
that  this  must  be  a  barony  created  by  writ  of  sum- 
mons, descendible  to  heirs  general,  and  how  it  fell 
into  abeyance;  having  traced  the   pedigree  of  Mr. 
Mostyn  from  the  eldest  of  the  coheiresses,  Mary^  I 
trust  that  your  Lordships  will  be  of  opinion  that 
Mr.  Mostyn  has  made  out  a  claim  to  be  entitled  as 
one  of  the  coheirs  to  this  barony. 
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Sir  Harris  Nicolas^  for  Mr.  Hartopp : — ^The  course.  1 837. 
of  descent  of  dignities  at  the  common  law  is  to  heirs  '^^ 
general ;  and  until  the  reign  of  King  Edward  2  there  Peerage, 
was  no  instance  of  any  dignity  whatever  being 
granted,  except  to  heirs  general.  At  that  time  all 
baronies  were  created  by  writs  of  summons,  followed 
by  sittings  in  Parliament ;  and  the  first  time  when  the 
Crown  controlled  the  descent  of  baronies  by  letters 
patent  was  in  the  reign  of  King  Richard  2,  in  1387. 
There  was  not,  however,  a  succession  in  that  instance ; 
and  no  other  patent  of  a  barony  was  issued  until  the 
reign  of  King  Henry  6,  in  1431.  From  that  time 
to  the  latter  part  of  the  reign  of  King  Charles  2, 
baronies  were  sometimes  created  by  writ,  and  at  other 
times  by  patent;  but  from  the  time  of  Richard  2, 
when  patents  of  baronies  were  first  introduced,  to  the 
reign  of  Henry  8,  when  the  barony  of  VatLX  was 
created,  the  usage  was  to  create  them  by  writ.  The 
law  with  respect  to  ancient  baronies,  therefore,  is 
that,  until  a  patent  be  produced,  it  must  be  presumed 
that  the  dignity  originated  in  a  writ  of  summons,  be- 
cause such  was  the  general  usage.  That  principle, 
long  acted  upon,  was  solemnly  recognized  by  this 
House,  after  a  reference  to  the  Judges,  in  the  case  of 
the  Clifton  barony,  in  1673.  Since  that  time  the 
following  cases  have  been  decided:  the  baronies  of 
Windsor yFitzwaltery  and  Ros^  in  the  time  of  Charles  2  ; 
of  Clifford^  Clifford  of  Lanesboroiigh^  Howard  de 
WaUen^  and  WUloughby  de  Broken  in  the  time  of 
William  and  Mary ;  IVentworth,  in  the  time  of  Queen 
Anne ;  BemerSy  in  the  time  of  George  1 ;  Clifford 
of  Burlington^  in  the  time  of  George  2;  and  the 
baronies  of  Beaumontj  Botetourt,  Clintony  Conyersy 
Hastings y   Howard  de  Walden,  RoSy  Say  and  Sele^ 
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1837.  Strange^  Willoughby  d^Eresby^  and  Zauchy  in  the 
y^^^ '  time  of  George  3.  These  repeated  decisions  have 
Peerage,  settled  the  Tule  of  law  that,  if  a  barony  can  be  shown 
to  have  existed,  and  if  no  patent  can  be  found,  such 
barony  must  be  considered  to  have  descended  to  the 
heirs  general  of  the  body  of  the  first  peer  found  sit- 
ting in  this  House  by  the  records  of  Parliament.  It 
is,  therefore,  necessary,  in  order  to  establish  a  claim 
to  a  barony  under  that  rule,  to  produce  evidence, 
first,  that  there  is  no  patent;  secondly,  that  the 
claimant's  ancestors  were  summoned  to,  and  sat  in 
Parliament,  as  barons  of  the  realm. 

The  evidence  of  the  non-existence  of  a  patent  must, 
from  its  nature,  be  negative.  It  must  be  shown  that 
no  patent  is  enrolled,  and  that  after  the  most  diligent 
search  no  trace  of  one  can  be  found.  Patents  are  en- 
rolled, not  for  the  benefit  of  the  subject,  but  for  the 
protection  of  the  Crown,  in  order,  that  when  anything 
is  claimed  from  the  Crown,  it  may  know  what  it  has 
parted  with ;  and  as  those  records  form  the  only 
register  of  grants,  I  submit,  that  if  a  diligent  search 
has  been  made,  and  no  patent  found,  it  is  sufficient 
proof,  at  least  against  the  Crown,  that  none  was  ever 
issued  In  all  previous  cases  the  House  has  been 
satisfied  of  the  non-existence  of  a  patent,  simply  by 
the  parties  proving,  by  the  proper  officer,  that  there 
was  no  record  of  it  on  the  rolls ;  but  in  this  case,  as 
well  as  in  that  of  the  barony  of  Braye^  which  is  also 
before  your  Lordships,  there  is  no  source,  which 
affords  a  possibility  of  finding  it,  which  has  not  been 
diligently  searched.  In  fact,  the  same  pains  have 
been  taken  to  ascertain  that  there  is  no  patent,  that 
would  have  been  taken  if  our  title  had  depended  on 
producing  a  patent. 
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The  evidence  which  has  been  adduced  to  show  that       i837. 
there  is  no  patent  of  this  barony  is,  first,  the  evidence       y^^^ 
of  Mr.  Hardy  J  chief  clerk  in  the  Tower,  that  the      Peerage 
patent  rolls  in  that  repository  end  in  the  reign  of 
Edward  4,  and  that  the  privy-seal  bills  end  in  the 
reign  of  Richard  3  ;  next,  the  evidence  of  Mr.  Holdeuj 
clerk  in  the  Rolls'  chapel,  that  he  had  searched  the 
patent  and  charter  rolls  in  the  Rolls'  chapel,  and  the 
privy-seal  bills  and  warrants  which  are  preserved  from 
the  1st  to  the  28th  of  Henry  8,  and  the  close  rolls  to 
the  16th  of  Henry  8 ;  and  he  added,  "  that  he  must 
have  discovered   the   patent  if  one   had  ever  been 
issued."     We  have  then  the  evidence  of  Mr.  Adling* 
touy  who  states  that  he  has  searched  the  wardrobe 
account  books  in  the   Augmentation   office,   which 
were  examined,  because  an  annuity  was  usually  at- 
tached to  a  dignity,  when  created  by  patent^  for  its 
support ;  and  some  record  of  the  payment  would  pro- 
bably be  found  in  these  accounts,  if  this  barony  had 
originated  in  a  patent.     There  is  then  the  evidence 
of  Mr.  Pantorij  a  clerk  in  the  Pipe  office ;  of  Mr, 
Knyvetty  from  the  Secretary  of  State's  office ;  of  Mr. 
Jonesy  from  the  Signet  office  ;  of  Mr.  JEdeUj  from  the 
Privy  Seal-office;    and  of  Mr.   Jackson^   from   the 
Crown  office,  who  all  state  that  there  is  no  trace  of  a 
patent  among  their  records ;  *and  these  are  the  only 
offices  through  which  the  preliminary  proceedings  for 
issuing  a  patent  could  have  passed  {k). 

The  Attorney-general  has  suggested,  that  notwith- 
standing this  evidence,  a  patent  may  yet  be  presumed, 
and  more  especially,  because  the  first  writ  to  Lord  Vaux 
has  not  been  produced.  With  respect  to  dignities  which 
could  only  have  existed  by  letters  patent,  and  which 
were  found  by  the  records  of  Parliament  to  have  been 

(A)  See  their  evidence,  537-8,  and  549-50. 
VOL.  V.  QQ 
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i«37.  enjoyed,  you  are  obliged  to  presume  a  patent,  because 
y  ^  such  dignities  could  not  possibly  have  existed  without 
Peerage,  one ;  and  it  therefore  depends  upon  the  nature  of  the 
dignity  whether  a  patent  is  or  is  not  to  be  presumed. 
When  you  find  that  an  hereditament  has  been  en- 
joyed for  a  long  series  of  years,  you  are  obliged  to 
presume  the  necessary  instrument  for  clothing  the 
party  in  possession  with  a  legal  title.  Bedle  ▼. 
Beard  (Z),  Mayor  of  Hull  v.  Homer  (m),  Reeui  ▼. 
Brookman  (n),  Keene  v.  Deardon  (o),  Johnson  v.  Ire- 
land (p\  Blackstone's  Commentaries  (9),  Phillipps 
on  Evidence  (r).  In  the  case  of  the  Mayor  of  Hvtt 
V.  Homer  J  Lord  Mamfield^  adverting  to  presumptionsi 
says  (*),  that  the  reason  why  the  patent  of  the  Vis- 
county  of  Purheck  (the  only  proper  evidence  of  that 
title),  was  presumed  was,  because  there  could  be 
no  doubt  that  it  had  existed  and  been  enjoyed  by 
a  peer  sitting  in  this  House  in  that  dignity,  and 
he  had  levied  a  fine  of  his  honour  to  the  Crown : 
but  I  submit  that  the  case  of  baronies  is  totally  dif- 
ferent, because  they  can  be  created  without  a  patent; 
and  at  the  time  in  question  they  were  not  only  some- 
times so  created,  but  it  was  the  general  usage  to 
create  them  without  a  patent.  From  the  11th  of 
Richard  2  (1387),  when  the  first  baron  by  patent  was 
created,  to  the  25th  of  Henry  8  (1532),  fifteen  baronies 
were  created  by  patent,  and  thirty-seven  by  writ 
Between  the  1st  and  25  th  of  Henry  8  (the  period 
within  which  the  baronies  of  Vaux  and  Braye  were 
created),  fifteen  baronies  were  created,  of  which  num- 
ber only  one  was  created  by  patent,  whilst  fourteen 
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J)  13  Co.  Rep.  5.  (p)  11  East^  aSo. 

m)  1  Cowp.  10a.  (9)  3  Vol.  371. 

(»)  3  T.  Rep.  151.  158.  (r)  1  Vol.  155. 

(0)  8  Easty  348.  363.  (x)  Cowp.  109. 
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were  created  by  writ.     Since  the  year  1632  only  six-       i837. 
teen  baronies  have  been  created  by  writ ;  so  that  firom 
that  time  to  the  present  the  general  usage  has  been  to 
create  baronies  by  patent;  but  up  to  the  26th  Henry  8, 
the  ancient  usage  was  still  continued,  of  creating  them 
by  writ.    The  House  has  decided  over  and  over  again 
that  evidence  of  non-enrolment  is  the  proper  legal 
proof  of  the  non-existence  of  a  patent  of  a  barony. 
This  evidence  may  be  rebutted  by  the  production  of 
a  patent,  and  perhaps  also  by  showing  that  prelimi- 
nary measures  were  taken  for  issuing  a  patent ;  but 
until  evidence  of  that  description  be  adduced,  I  sub- 
mit that  the  evidence  of  non-enrolment  is  of  itself 
conclusive.     In  this  case  we  have  followed  it  up  by 
searching  every  record  office,  and  by  using  the  utmost 
diligence  to  find  a  patent,  or  the  trace  of  a  patent, 
without' the  slighest  clue  to  its  existence;  and  it  is  a 
very  important  fact,  that  though  the  parliamentary 
records  of  this  period  are  extremely  imperfect,  the 
patent  and  charter  rolls  appear  to  be  perfect  and 
complete.     In  no  case  of  baronies  has  the  House  ever 
presumed  a  patent.    To  presume  a  patent  would,  in 
effect,  extinguish  baronies  by  writ.    To  presume  a 
patent  of  a  barony  where  no  trace  of  one  can  be  fbimd, 
is  to  destroy  the  vested  rights  of  inheritance,  which 
all  the  descendants  of  barons  by  writ  have  in  those 
dignities ;  for  under  the  law,  as  it  has  long  stood,  any 
person  who  may  happen  to  be  the  sole  heir  of  the 
body  of  a  baron,  for  whose  barony  no  patent  can  be 
found,  has  an  absolute  right  to  the  dignity  of  the 
peerage ; — a  right  as  absolute  and  indefeasible  as  the 
right  of  any  peer  under  letters  patent.    Those  rights 
it  is  the  boimden  duty  of  your  Lordships,  and  of  every 
court  of  law,  to  protect.     It  is  an  important  fact,  that 
in  no  one  instance  in  which  the  House  has  been  satis- 

qq2 
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1 837.  fied  by  evidence  of  the  non-enrolment  of  a  patent  that 
Vaux  there  was  no  patent,  has  any  patent  ever  been  since 
Peerage,  found.  If  the  House  had  ever  made  a  mistake,  in 
being  satisfied  with  evidence  of  non-enrolment,  it 
might  be  expected  that  the  numerous  investigations 
which  have  taken  place  among  the  public  records 
since  those  decisions,  would  have  brought  some  of  the 
patents  to  light,  or  at  least  that  a  trace  of  them  would 
have  been  found  if  they  had  ever  existed ;  and  the 
fact  that  none  has  been  discovered,  proves  that  the 
House  acted  correctly,  in  concluding  that  there  was 
no  patent,  upon  evidence  being  given  that  none  was 
enrolled. 

The  Attorney-general  has  said,  if  your  Lordships 
are  to  presume  a  writ,  why  not  presume  a  patent? 
The  answer  is,  because  the  writ  must  have  issued ; 
and  because,  in  this  case,  not  only  is  there  no  neces- 
sity for  a  patent,  but  it  is  contrary  to  the  general 
usage  that  there  should  have  been  a  patent.  No 
baron,  whether  created  by  patent,  or  without  patent, 
could  take  his  seat  in  this  House  without  producing 
his  writ;  and  as  the  writ  in  the  case  of  baronies 
would  sufliciently  account  for  the  existence  of  the 
dignity,  it  is  only  necessary  to  presume  the  writ — 
to  presume  that  which  must,  er  necessitate  rei,  have 
issued,  and  the  title  is  complete.  It  has  been  con- 
ceded by  the  Attorney-general  that  you  must  pre- 
sume a  writ.  Then  our  case  is  established :  for  it  has 
been  proved  that  there  is  no  patent :  it  is  admitted 
that  you  must  presume  a  writ ;  it  has  been  proved 
that  the  Lords  Vatuv  did  repeatedly  sit  in  Parliament, 
as  barons;  and  this  evidence  is  fully  sufficient  to 
prove  the  existence  of  a  barony  to  the  first  Lord 
VaiuTy  and  the  heirs  of  his  body.  The  doctrine  of 
presumptions  goes  no  farther  than  this — You  are  to 
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presume  that  which  is  absolutely  necessary  for  the       1837. 
existence  and  perfection  of  the  right  in  question  (s).       y^^^ 
By  presuming  a  writ  in  this  case  you  do  presume      Peerage 
that  which  is  necessary  for  the  existence  and  perfec- 
tion of  the  thing ;  but  it  has  never  been  said  that  you 
are  to  presume  two  things,  when  only  one  is  suffi- 
cient; more  especially  when  the  second  thing  was 
not  only  unnecessary  for  the  existence  or  perfection 
of  the  right,  but  when  it  would  be  contrary  to  the 
general  usage  that  it  should  have  existed.     The  only 
ground    on  which  a  patent  can  be  presumed  in  the 
case  of  a  barony  is,  when  the  descent  and  enjoyment 
have  been  adverse  to  the  rights  of  the  heirs  general ; 
when  you  find  that  an  heir  male  had  been  summoned 
repeatedly,  and  had  enjoyed  the  dignity,  and  that  the 
heirs  general  had  been  passed  over.     In  such  a  case 
there  would  be  some  reason  to  suppose  that  the  dig- 
nity had  been  originally  limited  to  heirs  male.     This 
occuiTed  in  the  Slane  case  (<),  the  only  instance  which 
the  research  of  the  Attorney-general  has  discovered, 
in  which  the  House  has  admitted  the  possibility  of 
there  being  a  patent  of  a  barony  when  no  patent  could 
be  found.     But  even  in  that  case,  I  take  the  liberty 
of  saying,  that  I  am  not  satisfied  of  the  soundness 
of  the  principle   upon  which  it    was    decided   that 
the  claimant  had  not  made  out  his  right.      The  heir 
male,  however,  in  urging  his  claim,  may  be  told  the 
same  thing.     He  has  not  yet  proved  his  right ;  and 
until  he  has  been  admitted  to  the  dignity  by  your 
Lordships,  upon  the  principle  of  presuming  a  patent 
of  the  barony  of  Slane,  I  am  entitled  to  say,  that  the 
House  has  in  no  instance  whatever  presumed  a  patent 
of  a  barony.    The  argument  of  the  Attorney-general 
against  being  satisfied  from  the  evidence  of  the  non- 
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1837.      enrolment  of  the  patent,  that  no  patent  existed,  was 

y^^^      founded  on  a  case  in  the  time  of  Charles  2,  in  which 

Peerage,     a  patent  had  not  been  enrolled,  the  patent  of  the 

Dukedom  of  Richmond.    This,  if  it  be  so,  is  only  a 

solitary  exception  to  the  rule,  and  cannot  affect  this 

case. 

But  in  the  iif cAmowrf  case  there  was  some  evidence  of 
a  patent ;  because  not  only  must  a  patent  have  issued  to 
create  a  Dukedom,  but  your  Lordships'  journals  state 
that  when  the  Duke  of  Richmond  took  his  seat,  he 
"  delivered  his  patent  and  his  writ  on  his  knee.*'  I 
therefore  submit,  with  respect  to  a  patent,  that  the 
principle  of  law  which  I  have  stated,  the  care  which 
the  Crown  alwajrs  took  to  enrol  its  grants,  and  the 
precedents  adopted  by  your  Lordships  in  the  numerous 
cases  to  which  I  have  alluded,  prove  that  a  patent  of 
the  barony  of  Vaux  cannot  be  presumed ;  and  I  trust 
that  the  evidence  has  completely  satisfied  your  Lord- 
ships that  there  never  was  a  patent  of  that  dignity. 

The  creation  of  the  barony  must  therefore  be  traced 
to  another  source.  We  have  shown  the  existence  of 
it  by  the  only  record  which  can  properly  be  adduced 
for  that  purpose, — the  records  of  Parliament.  "  Baron 
or  no  baron,''  says  Lord  Cokej  in  the  Abergavenny 
case  (u)j  **  must  be  proved  by  the  records  of  Par- 
liament ; "  and  by  these  records  we  have  satisfactorily 
shown  the  existence  of  this  barony  in  the  25th  of 
Henry  8.  It  has  been  proved  (t?)  that  the  original 
writs  of  summons,  from  the  7th  to  the  25th  of  that 
King's  reign,  are  lost ;  that  there  are  chasms  in  the 
enrolments  of  the  writs  at  that  period  ;  that  it  was  not 
the  practice  to  enrol  writs  sealed  after  the  general 
issue  of  writs  for  summoning  a  Parliament;  that 
it  was  not  the  general  custom  then  to  enrol  writs 
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of  summons;  and  that  it  ceased  altogether  in  the  18S7. 
reign  of  Philip  and  Mary.  The  precise  date  there-  y^^^ 
fore  of  the  origin  of  this  barony  cannot  be  shown  by  Peerage, 
legal  evidence.  But  it  is  shown  by  evidence  that 
there  was  no  such  barony  as  that  of  Vatix  in  or  before 
the  7th  of  Henry  8,  when  the  journals  of  this  House 
are  preserved ;  and  that  it  did  exist  in  the  25th  of 
Henry  8,  which  is  the  first  year  after  the  7th,  for 
which  the  journals  are  now  extant.  We  have  shown 
also  that  Nicholas^  the  first  Lord  VaiuVj  did  not  style 
himself  a  peer  in  the  7th  of  Henry  8 ;  that  he  did 
style  himself  a  peer  in  his  will  in  the  25th,  shortly 
before  his  decease;  that  he  was  so  styled  by  the 
Crown  in  the  writ  for  taking  an  inquisition  after  his 
decease,  as  well  as  in  the  inquisition  itself;  that  he 
was  also  so  described  in  an  Act  of  Parliament ;  and 
that  his  son  and  his  descendants  always  enjoyed  a 
precedency  in  this  House  which  could  only  belong 
to  a  creation  between  the  7th  and  21st  of  Henry  8, 
because  they  always  sat  above  barons  who  were 
created  in  the  21  st  year  of  that  King.  It  was  said 
by  the  Attorney-general  that  the  title  "  Lord  "  is  no 
evidence  of  peerage ;  that  the  word  **  Dominus  "  was 
applied  in  early  periods  to  graduates  of  the  Univer- 
sities ;  and  that  Lord  Hale  and  Lord  Coke  were  styled 
**  Lords.*'  That  is  true ;  but  it  is  different  from  find- 
ing that,  in  the  7th  of  Henry  8,  Sir  Nicholas  Vaux 
styled  himself  "  Sir  Nicholas  Vaux,  Knight,"  and  in 
the  15  th,  "  Sir  Nicholas  VaiuVj  Knight,  Lord  Harrow'^ 
den;'*  that  the  Crown  in  the  writ  for  the  inquisition 
styled  him  ^^  Nicholas  Vaux^  Miles,  naper  Dommus 
Vaux; "  and  that  the  escheator  in  the  inquisition  styled 
him  "  Nicholas  Vaux^  Miles,  Dominus  Harrowden** 
Moreover,  in  an  Act  of  Parliament  for  settling  some 
lands,  passed  in  &vour  of  his  son  ThamaSf  second 
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1837.  Lord  VatLTy  in  the  27th  of  Henry  8,  his  fether  is  styled 
y^^^  "  Sir  Nicholas  Vaux,  Knight,  late  Lord  HarrawdeUj 
Peerage,  father  of  Sir  Thomas  Vatuv^  Knight,  now  Lord  Hot- 
rowdeuj'  which  Thomas  Lord  Vaux  was  the  person 
whose  enjoyment  of  the  honour  has  been  proved  by 
evidence  of  his  having  sat  in  this  House ;  so  that  pre- 
cisely the  same  style  is  attributed  to  the  father  as  was 
attributed  to  the  son,  and  whatever  legal  doubt  may 
exist  of  the  father  being  a  peer,  no  doubt  can  exist  of 
the  son's  having  been  a  peer. 

It  has  been  shown  by  evidence  that  the  barony  of 
Vaux  was  created  between  the  7th  and  25th  of 
Henry  8,  and  I  have  raised  a  strong  presumption 
that  it  was  created  in  the  15th,  by  the  precedency 
which  the  Lords  Vaux  enjoyed.  It  was  objected  by 
the  Attorney-general  that  prior  to  the  statute  of  the 
31st  of  Henry  8,  for  regulating  the  precedency  of  peers, 
there  was  great  irregularity  on  the  subject,  and  that 
no  inference  can  be  drawn  from  their  precedency. 
Withput  inquiring  into  the  soundness  of  that  pro- 
position, I  answer  it  conclusively,  by  stating,  that 
after  the  31st  of  Henry  8,  when  precedency  was  par- 
ticularly the  subject  of  attention  in  this  House,  the 
Lords  Vaua  sat  in  precisely  the  same  place  as  they 
did  in  the  25th  of  Henry  8.  It  is  stated  by  the  chro- 
nicler Stowej  repeated  by  Sir  William  Dugdahj  and 
corroborated  by  a  singular  series  of  facts,  in  evidence, 
that  Nicholas  Lord  Vaux  was  created  in  the  15  th  of 
Henry  8. — 

The  Attorney-general  objected  to  the  statements  d 
chroniclers  being  cited  as  authorities,  as  he  had  before 
objected  to  Mr.  Lynch' s  reference  to  them. 

Sir  Harris  Nicolas : — I  submit  that  the  statement 
by  a  chronicler  of  the  creation  of  peers,  at  a  period 
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when  peers  were  not  made  by  dozens,  but  when  it  was  1 837 . 
rather  an  extraordinary  event,  may  be  read  in  support  Vaux 
of  a  feet  which  has  been  proved  by  evidence.  Peerage. 

The  Attomey-general : — My  learned  friend  is  ad- 
ducing it  as  substantial  evidence.  It  is  my  duty  to 
oppose  it. 

The  Lord  Chancellor : — A  statement  of  this  matter 
in  an  old  manuscript  was  tendered,  and  rejected.  Is 
this  preferable  to  what  was  rejected  ? 

Sir  Harris  Nicolas : — Your  Lordships  have  always 
permitted  Counsel  to  advert  to  statements  of  histo- 
rians.    I  am  not  stating  it  as  legal  proof. 

Lord  Lyndhurst : — All  you  can  do  is  to  prove  your 
case,  and  then  say,  it  is  singular  that  Stowe  has  stated 
80  and  so  ;  we  may  admit  it  not  as  evidence,  but  as  a 
singular  coincidence. 

Sir  Harris  Nicolas : — It  is,  my  Lord,  a  very  re- 
markable coincidence.  The  creation  of  Sir  Arthur 
Flantagenet  to  the  Viscounty  of  Lisle  is  proved  by 
letters  patent,  entered  on  the  rolls  on  the  very  day 
assigned  to  his  creation  by  Stowe  and  Zhigdale ;  but 
there  are  no  letters  patent  for  either  of  the  other  three 
peers  mentioned,  Lord  Berkeley^  Lord  Sandys^  and 
Lord  Vaiix^  who  were  created  on  that  occasion. 
Lord  de  Lisle  being  a  Viscoimt,  was  created  by  patent, 
and  that  patent  is  on  record.  Lord  Berkeley  was 
created  by  writ,  and  a  letter  to  him  is  still  extant, 
from  the  Lord  Chief  Baron  Fitz-JameSy  Richard 
Weston^  Baron  of  the  Exchequer,  and  WUliam  Denys^ 
who  appears  to  have  been  Lord  Berkeley's  Counsel, 
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1 837.  and  which  has  been  put  in  evidence  in  the  Berkeley 
^^  case ;  in  which,  in  reply  to  Lord  Berkeley's  objection 
Peerage,  to  accept  of  the  honour,  because  he  thought  he  was 
entitled  to  one  of  greater  ancientcy,  the  Lord  Chief 
Baron  Fitz-JameSy  and  the  other  learned  persons, 
advised  him  to  take  the  dignity.  There  cannot  be  a 
doubt  that,  if  the  parliamentary  records  were  perfect, 
the  origin  of  Lord  Vaiur's  and  of  Lord  Sandys*  title 
could  be  as  well  proved.  The  barony  of  Sandys  has 
been  allowed  by  this  House  to  the  heir  general,  as 
a  barony  by  writ.  Is  there,  then,  the  slightest  reason 
for  supposing  that  the  barony  of  Vaux  was  created  in 
a  different  manner  from  the  baronies  of  Sandys  and 
Berkeley  ? 

The  barony  of  Vans  only  differs  from  the  twenty- 
two  cases  which  I  before  cited  in  this  fact — that  the 
first  writ  of  summons  is  not  preserved.  I  have  shown 
the  utter  impossibility  of  producing  the  first  writ,  in 
consequence  of  the  loss  of  the  parliamentary  records 
of  the  period.  It  has  been  admitted  by  the  Attorney* 
general  that  a  writ  must  be  presumed,  inasmuch  as 
no  peer  could  have  sat  in  this  Hoiise  unless  he  had 
produced  his  writ  of  summons.  But  he  also  said 
that,  because  the  first  writ  is  not  preserved,  it  is  pos- 
sible to  presume  that  it  contained  a  limitation  to  the 
heirs  male  of  the  body  of  the  person  to  whom  it  was 
addressed.  I  submit,  that  as  the  writ  does  not  create 
the  dignity,  as  it  is  not  kept  by  the  individual  on  whom 
the  Crown  confers  the  peerage,  but  is  delivered  up  to 
the  Lord  Chancellor,  who  places  it  among  the  records 
of  Parliament,  neither  the  party  himself  nor  his  heirs 
are  bound  to  produce  it  as  evidence  of  his  right  to  the 
peerage.  He  could  not  possibly  produce  it  from  his 
own  archives :  if  he  could,  it  would  be  prima  fade 
evidence  that  he  had  not  sat  in  the  House,  because, 
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before  he  takes  his  seat  he  delivers  the  writ  to  the  1837. 
Chancellor,  and  it  is  never  returned  to  him.  With  Vaux 
respect  to  letters  patent,  when  the  title  of  a  peer  who  Peerage, 
was  created  by  letters  patent  is  impeached,  he  pro- 
duces the  letters  patent,  and  says,  **  Here  are  my  title 
deeds."  They  are  given  to  him  for  that  purpose,  and 
he  has  only  to  exhibit  them  to  satisfy  the  world  of  his 
right.  In  the  case  of  a  barony  by  patent,  and  of  all 
higher  honours,  the  peer  approaches  the  table  of  the 
House  with  his  writ  of  summons  in  one  hand,  and  his 
patent  in  the  other.  The  Chancellor  takes  the  writ 
from  him  as  his  authority,  if  I  may  so  express  my- 
self, for  admitting  the  new  peer  into  this  House.  The 
patent  gives  him  no  absolute  right  to  come  here, 
miless  he  be  duly  summoned  to  attend ;  for  until  he 
is  called  upon  to  perform  the  functions  of  a  peer  by  a 
writ  from  the  Crown,  he  cannot  enter  this  House. 
The  writ  is  the  King's  command  to  attend  his 
Majesty  in  Parliament.  When  he  obeys  that  com- 
mand for  the  first  time,  if  the  dignity  be  created  by 
letters  patent,  the  patent  is  read  at  your  Lordships' 
table,  to  show  the  origin  and  nature  of  the  dignity, 
and  it  is  returned  to  the  peer  as  evidence  of  his  title 
to  his  peerage.  But  the  writ  is  taken  from  him  by 
the  Chancellor,  to  be  deposited  among  the  records  of 
the  House. 

With  regard  to  presuming  a  limitation  to  heirs  male, 
in  the  first  writ  to  Lord  Vaux^  I  take  it  to  be  a  first 
principle  of  law,  that  if  any  doubt  arises  as  to  the  words 
in  which  that  instrument  was  couched,  you  are  to 
presume  that  it  was  in  the  usual  terms  in  which  every 
other  writ  of  the  same  kind  upon  record  (with  one  ex- 
ception) was  worded,  unless  some  reason  be  given  why 
you  are  to  suppose  the  contrary.  From  the  year  1264 
to  the  year  1886,  there  is  but  one  instance  of  the  Crown 
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1837.       having  inserted  such  a  clause  of  limitation  in  a  writ  of 
*  -^"  summons.     Is  there  any  pretence  for  saying,  that  in 

Peerage,  the  single  instance  of  Lord  Yaux  you  are  to  suppose 
that  the  Crown,  for  the  second  time  in  the  whole 
period  of  our  history,  issued  a  writ  different  from  the 
usual  form  ?  In  the  only  instance,  in  which  the  limita- 
tion occurred,  the  barony  of  Bromfiete  de  Vessy^  or 
rather  of  Vesciej  the  general  writs  of  summons  to  Par- 
liament in  the  27th  of  Henry  6  had  been  made  up ;  but 
a  few  weeks  afterwards  a  special  writ  was  issued  to 
Sir  John  Bromfietej  containing  the  usual  command  to 
attend  Parliament,  in  the  usual  form,  except  this  addi- 
tion, *^  Volumus  enim  vos  et  Jusredes  vestros  masculas 
de  corpore  vestro  legitime  exeuntes  Barones  de  Vesde 
eanstere  (or)/'  Before  I  inquire  whether  this  addition 
could  have  any  legal  operation^  I  beg  to  state  that 
there  was  no  inheritance  under  this  writ  by  the  heir 
male,  and  that  there  is  no  instance  of  the  heir  male 
of  any  peer  having  ever  inherited  a  dignity  under  a 
limitation  in  a  writ  of  summons.  Lord  Vesde  died, 
leaving  no  other  child  than  one  daughter,  who  mar- 
ried Lord  Clifford;  and  notwithstanding  the  clause 
in  the  writ,  attempting  to  limit  the  dignity  to  heirs 
male,  all  her  descendants  styled  themselves  Lords 
Vesde ;  but  as  they  possessed  a  title  of  older  creation, 
they  had  no  motive  for  establishing  th^ir  right  to  sit 
in  Parliament  as  Barons  Vesde.  But  as  to  the  main 
question.  Can  the  Crown  grant  or  limit  a  dignity  by 
a  writ  of  summons  ?  I  contend  that  the  grant  or 
limitation  of  a  dignity  by  writ  is  void,  and  that  the 
Crown  can  only  grant  by  letters  patent  or  by  charter ; 
for  there  never  was  an  instance  of  a  grant  by  the 
Crown,  whether  of  honours,  hmds,  or  offices  (except 
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that  of  the  Chief  Justice  of  the  King's  Bench),  by  ^37^ 
any  other  instrument  than  by  letters  patent  or  by 
charter.  The  reason  why  the  King  can  only  exercise 
his  prerogative  in  that  way  is  stated  by  Blackstone  (y), 
"  In  order  that  the  same  (the  King's  grants)  may  be 
narrowly  inspected  by  his  officers,  who  will  inform 
him  if  anything  contained  therein  be  improper  or 
unlawful  to  be  granted.  These  grants,  whether  of 
lands,  honours,  liberties,  franchiseSi  or  aught  besides, 
are  contained  in  charters  or  letters  patent,"  &c.  It 
cannot  be  pretended  that  the  King  could  grant  an 
estate  of  lands  by  writ ;  and  if  he  cannot,  it  would  be 
inconsistent  with  the  dignity  of  the  peerage  to  sup- 
pose that,  though  the  King  cannot  grant  an  acre  of 
land,  except  by  the  most  important  instrument  known 
to  the  constitution,  yet  his  Majesty  can  create  a  peer 
in  a  less  solemn  manner.  A  writ  of  summons  to  Par- 
liament is  simply  the  King's  command  to  a  person 
to  perform  a  particular  duty.  It  grants  nothing; 
it  creates  nothing ;  it  cannot  therefore  ennoble.  In 
the  Abergavenny  case  (z),  where  the  writ  of  summons 
had  issued,  but  the  party  died  before  he  could  obey 
it,  the  decision  of  all  the  Judges  was,  that  a  person 
summoned  to  Parliament  is  not  a  peer  until  he  obeys 
the  writ.  The  peerage  under  a  writ  is  consequently 
obtained,  not  by  the  writ,  but  by  sitting  in  this 
House ;  and  so  high  is  the  dignity  of  the  peerage, 
that  the  common  law  will  not  permit  a  man  to  be  a 
peer  to-day  and  not  a  peer  to-morrow ;  but  being  a 
peer  (in  conformity  with  the  rule  of  the  common  law, 
that  when  an  estate  is  granted  it  goes  to  the  heirs  of 
the  grantee,  unless  specially  restrained  by  the  grant), 
he  obtains  an  estate  of  inheritance  of  the  most  exten- 

(y)  a  Vol.  345.  {z)  ifl  Co.  Rep.  70. 
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1837.  sive  nature  known  to  the  law  which  regulates  the 
'  y][^^  descent  of  dignities.  I  mean  from  this  analogy  to 
Peerage,  ghow  why  a  right  of  inheritance,  in  its  largest  form, 
is  incidental  to  peers  sitting  in  this  House,  whenever 
the  descent  of  the  honour  is  uncontrolled  by  letters 
patent ;  or  when,  as  in  the  case  of  the  Bishops,  its 
enjoyment  is  not  governed  by  prescription.  The  writ 
is  no  part  of  the  title  of  the  individual,  who  claims  a 
peerage ;  but  the  proof  of  his  title  as  a  Baron,  when 
there  is  no  patent,  is  in  the  journals  of  this  House.  For 
this  reason,  if  a  Baron,  whose  title  originated  in  a  writ 
of  summons,  had  to  plead  his  peerage  in  the  Court  of 
King's  Bench,  and  there  was  a  doubt  whether  he  was 
a  peer  or  not  a  peer,  his  writ,  even  if  he  could  pro- 
duce it,  would  be  no  evidence  of  the  fact ;  but  his 
proof  of  peerage,  if  there  was  no  patent  of  creation, 
would  be  by  the  journals  of  this  House,  which  are  the 
records  of  Parliament, 

It  is  said  by  Lord  Cokcj  in  the  first  Institute  (a), 
where  he  is  speaking  incidentally  of  exceptions  to  the 
rule  that  the  word  "  heirs ''  is  necessary  to  create  an 
estate  of  inheritance :  '^  Nor  to  a  creation  of  nobility 
by  writ ;  for  when  a  man  is  called  to  the  upper  House 
of  Parliament  by  writ,  he  is  a  Baron,  and  hath  inhe- 
ritance therein  without  the  word  heirs ;  yet  may  the 
King  limit  the  general  state  of  inheritance  created  by 
the  law  and  custom  of  the  realm  to  the  heirs  males  or 
general,  of  his  body,  by  the  writ,  as  he  did  to  Brom- 
flete^  who  in  27th  Henry  6,  was  called  to  Parliament 
by  the  name  of  the  Lord  Vescky  &c.,  with  the  limitation 
in  the  writ  to  him  and  the  heirs  males  of  his  body." 
When  Lord  Coke  wrote  that  paragraph,  he  had  not 
given  the  same  attention  to  the  nature  of  dignities 

(a)  Co.  Litt.  9^ 
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as  he  had  done  in  other  parts  of  his  works :  for  from        i  b$7. 
this  passage  it  must  be  inferred,  that  he  was  of  opinion 
that  the  writ  itself  could  ennoble,  whereas,  in  another 
part  of  his  works,  he  states  that  the  writ  itself  has  no 
such  effect. — Abergavenny  case  (b). 

Lord  RedesdaJe,  who  was  more  conversant  with  the 
mode  of  creating  peers,  and  more  learned  on  that  sub- 
ject than  any  person  whom  this  country  has  produced, 
observes,  in  the  first  Peerage  Report  (c),  speaking  of 
the  first  patent  to  a  Baron  in  1387 :  ^*  This  grant  by 
patent  had  the  efiect  of  ensuring  succession  to  the 
dignity  according  to  the  terms  of  the  patent,  and  to 
confine  the  title  to  such  heirs  as  were  specified  in  the 
patent.  From  this  time,  however,  it  may  be  consi- 
dered that  the  descendants  of  all  those  who  were  then 
peers,  and  not  so  created  by  letters  patent,  might 
claim  the  dignity  by  prescription,  if  summoned  by  a 
general  writ ;  and  the  apprehension  that  such  would 
be  the  effect  of  a  general  writ  may  have  led,  in  an- 
other case,  that  of  the  Baron  Vesciej  to  a  specification 
in  the  writ  of  summons  of  the  special  heirs  to  whom 
it  was  the  King's  intention  that  the  dignity  should 
descend/' 

The  simple  addition  to  the  writ  to  Lord  Vescisy  was 
a  mere  declaration  of  the  King's  pleasure,  that  Sir 
John  Bramflete  and  the  heirs  male  of  his  body  should 
be  Barons  Vescie.  It  is  nothing  more  than  an  intima^ 
tion  of  the  King's  design.  There  is  no  grant :  nor  is 
there  one  of  the  words  necessary  to  constitute  a  grant, 
even  if  they  had  occurred  in  letters  patent ;  for  there 
is  neither  a  "  concesdmus  "  nor  a  "  hahendumj^  Sup- 
pose that  Lord  Vescie  had  died  without  obeying  the 
writ,  and  had  left  a  son,  can  it  be  said  that  this 

(&)  la  Rep.  70.  (c)  P.  34«. 
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1 837.  declaration  of  the  King's  pleasure  in  a  writ  of  summons 
Vaux  *^  ^^®  father — which  is  not  the  proper  instrument  for 
Peerage,  making  a  grant  of  any  kind,  and  the  words  in  which 
are  not  the  proper  ones  to  constitute  a  grant,  even  in 
letters  patent — could  create  a  peerage  in  tail  male  ? 
Can  it  be  pretended  that  a  declaration  of  the  Royal 
pleasure  in  a  letter  from  the  King  to  an  individual, 
commanding  him  to  perform  certain  services,  is  tan- 
tamount  to  a  grant  by  charter  or  letters  patent,  and 
a  grant  too  of  the  dignity  of  a  peer  of  the  realm  r  I 
press  the  impossibility  of  the  Crown  to  create  or  limit 
a  dignity  by  a  writ  of  summons ;  because  if  I  show 
that  it  was  impossible  for  the  Crown  to  do  so,  then  I 
destroy  the  effect  of  the  hypothesis  that  the  first  writ 
to  Lord  Vaux  might  have  contained  a  limitation  to  the 
heirs  male  of  his  body. 

An  instance  exists  of  a  grant  of  an  office  by  writ,  in 
the  case  of  the  Lord  Chief  Justice  of  the  King's  Bench. 
The  writ  to  the  late  Lord  EUenborough  was  thus: 
"  George  the  Third,  to  our  trusty  and  well-beloved 
Sir  Edward  Law,  knight,  serjeant-at-law,  greeting. — 
Know  ye  that  we  have  constituted  you  our  Chief 
Justice,  to  hold  pleas  before  us,  so  long  as  you  shall 
well  behave  yourself;  and  therefore  we  command  you 
that  you  do  apply  yourself  to  the  said  office.''  The 
writ  is,  like  all  other  writs,  merely  a  command ;  it  is 
an  intimation  that  the  King  has  appointed  him  Chief 
Justice,  followed  by  a  command  to  him  to  undertake 
the  office.  An  office  is  a  totally  distinct  thing  firom 
an  honour.  It  is  an  appointment,  and  not  a  creation : 
it  is  held  only  during  good  behaviour :  it  is  not  an 
hereditament :  and  the  right  of  the  Lord  Chief  Jus- 
tice to  his  office,  like  the  right  to  a  peerage  under  a 
writ,  is  not  complete  until  he  has  taken  the  oath  of 
office — until,  in  other  words,  he  obeys  the  writ. 
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Lord  Cokey  in  his  4th  Institute  (c?),  treating  of  the  1837. 
office  of  Lord  Chief  Justice,  says,  that  functionary  *^  ^ 
was  originally  appointed  by  patent,  and  the  alteration  Peerage, 
must  have  been  made  by  the  authority  of  Parliament ; 
and  every  other  Judge,  as  well  as  the  Attorney  and 
Solicitor-general,  have  always  been  and  are  still  ap- 
pointed by  patent;  "  for  it  is  a  rule  of  law  that  ancient 
offices  must  be  granted  in  such  forms  and  in  such  man- 
ner as  they  have  used  to  be,  unless  the  alteration  were 
by  authority  of  Parliament."  That  rule  supports  my 
argument,  that  no  person  can  be  appointed  to  an  office, 
and  still  less  can  an  hereditary  dignity  be  created,  by 
writ.  If  the  King  intended  to  make  a  serjeant-at- 
law,  or  to  confer  the  honour  of  knighthood  of  the 
Bath  on  persons,  he  issued  a  writ  to  them,  command- 
ing them  to  attend  for  the  purpose,  the  one,  of  being 
invested  with  the  dignity  of  serjeant-at-law,  and  the 
other,  of  receiving  the  dignity  of  the  knighthood  of 
the  Bath.  In  neither  case  does  the  writ  make  the 
serjeant-at-law  or  the  knight  of  the  Bath ;  but  the 
individual  is  commanded  to  attend  the  Sovereign,  or 
the  Judges,  to  receive  those  dignities.  The  writ  con- 
veys the  intention  of  the  Crown  ;  but  if  the  writ  had 
remained  in  their  possession  to  the  end  of  their  lives, 
they  would  be  neither  knights  of  the  Bath  nor  ser- 
jeants-at-law, unless  they  had  obeyed  it,  by  attending 
and  being  invested  with  the  respective  dignities  (c). 

The  Vescie  case,  on  which  the  Attorney-general 
relies,  is  a  solitary  deviation  from  the  general  usage 
of  five  centuries,  in  which  a  declaration,  inconsistent 
with  the  nature  and  object  of  a  writ  of  summons, 
was  added,  which  has  never  been  repeated,  and  under 
which  there  was  no  succession.     Can  that  case  be 

(d)  Pp.  74,  75.  (e)  12  Co.  Rep.  70. 
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1837.  considered  sufficient  grounds  for  your  Lordships  to 
Vaux  presume  that,  at  the  distance  of  nearly  a  hundred 
Peerage,  years  afterwards,  the  writ  to  Lord  Vaux  was  like  this 
solitary  and  anomalous  writ,  rather  than  like  every 
other  writ  of  summons  upon  record  ?  This  would  be 
inconsistent  with  the  rule  of  presumption  in  all  other 
cases,  for  it  would  be  to  prefer  the  exception  (I  say 
the  illegal  exception)  in  the  form  of  writs  of  summons, 
to  the  general  usage.  The  general  usage  from  the 
1st  to  the  25th  of  Henry  8,  was  to  create  baronies  by 
writ  and  sitting,  and  not  by  patent.  Between  those 
years  fourteen  barons  were  created ;  of  that  number 
only  one  (the  Baron  of  Mamey)  was  created  by  patent, 
which  is  on  record,  and  all  the  other  thirteen  were 
created  by  writ  and  sitting.  Of  the  thirteen  baronies, 
six,  namely,  ConyerSy  Alonteagle^  Sandys^  Windsor^ 
Wentworthy  and  Talboys^  have  either  been  adjudged  to 
heirs  general  by  this  House,  or  have  been  inherited 
by,  or  transmitted  through  females.  Two,  namely, 
Hussey  and  Darcy,  were  immediately  lost  by  the 
attainder  of  the  first  peers.  One,  Berkeley  (to  which 
I  have  before  adverted),  became  extinct.  Two,  Mor* 
daunt  and  Berkeley  (the  brother  of  the  former),  are 
now  vested  in  heirs  general ;  so  that  of  the  thirteen, 
two  only  remain  to  be  accounted  for,  and  these  are 
the  baronies  of  Vaux  and  Braye,  now  the  subject  of 
your  Lordships'  consideration. 

Lord  Sandys  was  first  summoned  to  Parliament  in 
15  Henry  8,  on  the  same  day  as  were  Lords  Vatuc  and 
Berkeley.  He  was  again  summoned  in  21  Henry  8,  for 
which  the  parliamentary  pawn  is  preserved ;  and  he 
was  afterwards  regularly  summoned  to,  and  repeat- 
edly sat  in.  Parliament.  The  barony  descended  to 
William^  his  great-grandson  and  heir,  who  died  in 
1629,  without  issue;  in  May  1660,  it  was  claimed 
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by  William  Sandy s^  grandson  of  JElizabetky  the  half-        1837. 
sister  and  heir  of  IViUiam^  and  then  heir  general  of       vaux 
the  first   Lord.     It  appears  from  the  report  in  the      Peerage. 
Journals,  vol.  11,  p.  13,  that  the  House  was  satisfied 
that  the  barony  originated  in  a  writ  of  summons,  with- 
out requiring  the  production  of  the  first  writ,  as  it 
only  required  proof  that  he  had  on  several  other  occa- 
sions been  summoned  to,  and  had  sat  in  Parliament. 

In  the  year  1717,  and  again  in  1832,  the  barony 
of  Bemers  was  claimed  by  the  heir  general  of  Sir- 
John  Baurchier,  under  a  writ  of  summons  issued  to 
him  by  the  title  of  Lord  BernerSj  the  26th  of  May^ 
33  Henry  6  (1466),  which  is  the  first  writ  to  Lord 
Bemers  upon  record ;  but  it  appears  from  an  original 
letter  of  privy  seal,  that  he  was  summoned  to  the 
Parliament  which  met  at  Reading^  6th  of  March, 
31  Henry  6  (1453),  more  than  two  years  before  any 
writ  to  him  is  on  record.  It  is  certain,  therefore, 
that  the  writ  in  which  the  barony  of  Bemers  origi- 
nated, was  not  produced,  and  that  the  House  was 
satisfied  with  proof  that  there  was  no  patent,  and  that 
Lord  Bemers  had  sat  in  Parliament,  and  conse- 
quently that  the  dignity  had  descended  to  his  heirs 
general. 

On  the  9th  o{  August,  21  Henry  8  (1529),  general 
writs  of  summons  to  Parliament  were  issued,  of  which 
the  parliamentary  pawn  is  preserved.  In  November  the 
same  year.  Sir  John  Hussey,  Sir  Thomas  Wentworth^ 
Sir  Gilbert  Talboys,  Sir  John  Mordaunt,  Sir  Edmund 
Braye,  and  Sir  Andrew  Windsor,  were  summoned  to, 
and  took  their  seats  in.  Parliament,  but  none  of  their 
names  occurs  in  the  parliamentary  pawn  of  the  9th  of 
August  preceding,  and  the  writs  to  them  are  not 
enrolled  or  preserved.  Their  precedency  is  shown 
by  the  Lords*  journals.     The  barony  of  Windsor  was 
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1837.  inherited  by  the  heirs  male,  who  were  also  the  heirs 
Vaux  general  of  the  first  baron,  until  1642,  when  it  fell 
Peerage,  {j^^q  abeyance  between  the  two  sisters  and  coheirs 
of  ThomaSj  the  sixth  Lord  Windsor.  In  1660,  the 
King  terminated  the  abeyance  in  favour  of  Thomas 
Hickman,  the  eldest  coheir,  by  letters  patent,  which 
recite  that  "  Henry  Windsor,  the  fifth  baron,  had  and 
enjoyed  the  dignity  to  him  and  his  heirs,  and  that  he 
had  issue  Thomas  Lord  Windsor,  his  son  and  heir, 
who  died  without  issue,  and  two  daughters,  the  eldest 
whereof  married  Dixie  Hickman,  esq.,  both  deceased, 
leaving  issue  Thomas  Hickman,  who  now  enjoys  great 
part  of  the  ancient  patrimony  of  Lord  Windsor j  and 
that  it  belonged  to  His  Majesty  to  declare  which  of 
the  said  coheirs  shall  enjoy  the  dignity  of  their  an- 
cestors, of  restoration  and  confirmation  of  the  said 
barony,  and  of  the  title  and  dignity  of  Baron  Windsar^ 
which  the  said  Henry  and  Thomas  successively  enjoyed; 
and  his  Majesty  grants  the  same  to  the  said  Thomas 
Hickman,  and  his  heirs."  Here  again  is  proof  that  the 
barony  was  allowed  to  one  of  the  co-heirs,  notwith- 
standing the  first  writ  was  not  produced. 

The  case  of  the  barony  of  Wentworth,  another  of 
the  baronies  created  in  November,  21  Henry  8,  on 
the  same  day  as  the  barony  of  Windsor,  is,  I  think, 
decisive  of  the  point  at  issue ;  namely,  that  it  is  not 
necessary  that  the  first  writ  to  Lord  Vaux  should  be 
produced.  The  barony  of  Wentworth  descended  to 
Thomas  Wentworth^  heir  male  and  heir  general  of  the 
first  baron,  who  was  created  Earl  of  Cleveland  in 
1626,  and  died  in  1667,  without  issue  male.  His  son, 
who  died  in  vita  patris,  left  an  only  child,  Henrietta 
Maria,  who  died  without  issue  in  1686.  Her  aunt 
and  heir,  Anne  Wentworth,  married  John  Lord  Love* 
lace,  by  whom  she  had  one  son,  whose  daughter  and 
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sole  heir,  Martha^  married  Sir  Henry  Johnson.     On       i837. 
the  25th  of  March  1702,  the  petition   of  the  said 
Martha  Lady  Johnson  to  the  Queen  was  read  in  the 
House  of  Lords,  stating  that  she  was  sole  heir  (by  her 
grandmother,   the  Lady  Anne  Wentworth^  Baroness 
Lovelace^  &c.)   to  the  barony   of  JVentworth.     The 
barony  was  allowed  to  Lady  Johnson.    The  Attorney- 
general  must  admit  that  the  JVentworth  case  is  on 
all  fours  with  that  of  Vauxy  and  that  it  decides  the 
question.    [The  learned  Counsel  read  from  the  minutes 
of  the  evidence  in  the  Braye  case,  a  copy  of  the  pro- 
ceedings in  the  IVenlworth  case  (/),  and  proceeded.] 
The  Committee  were  satisfied  it  was  a  barony  by 
writ,  (because  there  was  no  patent,)  upon  proof  that 
the  Lords  Wentworth  had  sat  in  this  House.     There  is 
no  diflPerence  between  the  JVentworth  case  and  this ; 
but  the  impossibility  of  producing  the  first  writ  which 
summoned  Lord  Vaux  to  Parliament  appears  to  create 
a  doubt  in  the  Attorney-general's  mind  whether  this 
was  a  barony  by  writ.     We  have  done  in  this  case 
precisely  what  was  done  in  the  Wentworth  case.     We 
show  writs  over  and  over  again,  subsequent  to  the 
sitting  of  Thomas  Lord  Vaux^  in  the  25th  of  Henry  8 ; 
and  I  say  confidently,  that  as  evidence  of  the  non- 
existence of  a  patent,  of  sittings  in  this  House,  and  of 
writs  of  summons   having  issued,   (although  subse. 
quent  to  the  sitting,)  was  sufficient  to  convince  the 
Committee,  in  1702,  that  the  barony  of  Wentworth 
originated  in  a  writ,  evidence  of  the  same  facts  ought 
to  convince  your  Lordships  that  the  barony  of  Vaux 
was  created  in  the  same  manner. 

The  case  of  the  barony  of  Strange  is  still  more  con- 
clusive in  favour  of  the  present  claimants  than  the 

(/)   ^wfe  ante^  p.  558. 
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1837.  JVentworth  case,  because  the  very  objection  taken  now 
Vaux  '^y  *h®  Attorney-general  was  also  made  in  that  case. 
Peerage.  James  Stanley y  son  and  heir  apparent  of  William^  sixth 
Earl  of  Derby  J  was  summoned  to  Parliament  by  the 
style  of  "  Jacobus  Stanley  de  Strange^  Chevalier j^  by 
writ  tested  17th  of  February ^  3  Charles  1,  1628, 
under  the  notion  that  his  fether  had  inherited  the 
ancient  barony  of  Strange.  No  record  of  that  writ 
can  be  found,  and  there  is  no  parliamentary  pawn  in 
existence  from  the  Ist  to  the  15th  Charles  1,  and  no 
docquets  of  writs  of  special  summons  from  the  reign 
oi  Elizabeth  to  the  18th  of  Charles  1,  are  preserved. 
[He  then  stated  the  proceedings  of  the  House  on  the 
claims  to  the  Strange  barony  in  the  years  1726  and 
1737,  which  had  been  before  stated  by  Mr.  JLynch; 
see  pp.  654-6  &  6,  supra.'\ 

I  have  shown  that  your  Lordships'  journals  do  not 
contain  a  copy  of  that  writ  (issued  to  James  Stanley 
in  1628),  but  merely  state  the  fact  that  Lord  Strange 
was  summoned  by  writ.  The  Attorney-general  says, 
we  must  produce  the  first  writ,  and  the  Counsel  for 
the  Crown  appear  also  to  have  insisted  upon  the  pro- 
duction of  the  first  writ  to  Lord  Strange,  as  appears 
from  tlie  Minutes.  It  is  quite  clear  the  writ  was  not 
produced.  It  is  equally  clear  that  the  Committee  did 
not  know  the  contents  of  that  writ ;  but  it  having 
been  proved  that  the  Lords  Strange  had  sat  in  Parlia- 
ment, the  Committee  presumed  that  the  first  writ  of 
summons  was  in  the  usual  form ;  and  cm  finding  that 
there  was  no  patent,  they  decided  that  the  claimant 
was  entitled  to  the  dignity.  The  possibility  of  there 
having  been  a  limitation  to  heirs  male  in  that  writ 
was  not  thought  of,  or  if  thought  of,  had  no  weight 
with  the  Committee.  The  objections  on  the  part  of 
the  Crown  were  overruled,  and  the  claim  was  allowed. 
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If  the  House  was  satisfied  of  the  correctness  of  its  ^^S"^* 
proceedings  in  the  case  of  the  barony  of  Strange^  in  vaux 
the  year  1737,  as  it  had  been  in  the  cases  of  IVenU  P««™g«- 
worthy  Windsor,  and  Sandys,  in  none  of  which  was  the 
first  writ  produced,  why,  I  respectfully  ask,  should  not 
the  House  be  equally  satisfied  now  r  The  Attorney- 
General  observed  that  the  short  period  in  which  those 
baronies  were  in  abeyance  formed  one  reason  for  pre- 
suming that  the  dignity  descended  to  heirs  general. 
My  answer  to  the  objection  of  the  length  of  time  in 
which  the  baronies  of  Vaux  and  Braye  have  been  in 
abeyance  is  this,  that  it  was  not  pretended  in  the  case 
of  the  barony  of  Botetourt,  that  the  length  of  time  it 
was  in  abeyance — 379  years — was  an  objection,  or  that 
it  was  a  cause  for  presuming  any  particular  mode  of 
creation  at  variance  with  the  general  usage.  The 
baron}'  of  Willoughby  de  Broke  had  been  173  years  in 
abeyance;  and  the  barony  of  Berners,  187.  The  case 
of  the  barony  of  Clifton,  so  carefully  investigated  in 
1 673,  as  to  have  become  the  leading  case  on  this  subject, 
is  still  more  remarkable,  because  the  right  to  it  had 
been  vested  in  a  sole  heir  for  fifry-six  years,  without 
any  claim  having  been  made.  In  the  Clifford  case 
the  right  had  been  vested  in  a  sole  heir  for  ninety-four 
years;  but  when  claimed  in  1737,  that  circumstance 
was  not  considered  sufficient  to  raise  a  presumption 
that  it  was  limited  to  heirs  male.  It  is  material  to  add 
that  all  these  baronies,  except  Botetourt,  were  created 
long  after  the  first  creation  of  a  barony  by  patent. 

Upon  the  point  of  pedigree  :  The  descent  from  Sir 
Nicholas  Vaux  to  Edward,  the  fourth  Lord  Vaux,  is 
so  clear,  and  the  proofs,  adduced  in  support  of  it,  have 
been  so  forcibly  called  to  your  Lordships'  attention  by 
my  learned  friend,  Mr.  Lynch,  who  has  the  same 
interest  that  I  have  in  establishing  that  part  of  the 
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1837.  pedigree,  that  1  do  not  think  it  necessary  to  trouble 
Vavx  y^ur  Lordships  upon  it ;  but  as  positive  proof  cannot 
Peerage.  |^  given  of  the  death  of  three  of  the  parties  without 
issue,  namely,  Edward  Lord  VaiuCy  William  Vaux^  and 
Henry  Lord  VauXj  I  shall  submit  a  few  observations 
on  this  subject.  The  proof  that  they  did  not  leave 
issue  must,  from  the  necessity  of  the  case,  be  inferen- 
tial. They  must  be  presumed  to  have  died  without 
issue  from  a  number  of  facts,  which  could  not  have 
occurred  in  the  common  course  of  the  affairs  of  life, 
if  either  of  them  had  left  children.  The  evidence 
that  Edward  Lord  Vaux  died  without  issue  is  this: 
First,  his  will,  in  which  he  mentioned  his  brother 
and  his  sisters,  and  took  no  notice  of  any  child; 
Secondly,  the  settlement  of  his  property  on  his  step- 
sons, the  children  of  his  wife,  who  was  the  widow  of 
the  Earl  of  Banbury ;  and  if  he  had  had  children,  it 
is  not  likely  that  he  would  have  passed  them  over ; 
Thirdly,  on  his  death  his  brother  succeeded  to  the 
dignity  ;  and  there  is  no  doubt  that  the  laboured  in- 
vestigation which  took  place  in  this  House,  respecting 
the  actual  paternity  of  his  step-sons,  must  have 
brought  his  own  issue  to  light  if  he  had  had  any. 

With  respect  to  William  VatLx^  his  brother,  only 
one  trace  has  been  found  of  him  during  the  whole  of 
this  inquiry,  namely,  that  he  was  mentioned  in  the 
will  of  his  grandmother  in  the  year  1597,  when  he 
was  under  eight  years  of  age.  Neither  he  nor  his 
children  are  mentioned  in  the  wills  of  his  brother 
Edward  in  1661,  nor  of  his  brother  Henry  in  1663, 
nor  of  his  sister  Joyce  in  1666.  In  the  settlement  of 
lands  made  by  Edward^  in  1635,  a  schedule  was  an- 
nexed, which  states  that  certain  annuities  were  then 
charged  on  the  property  for  Henry  and  Joyce^  but  no 
mention  is  made  of  William.     Under  all  the  circum- 
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stances,  it  is  fair  to  presume  that  these  three  died        1837. 
without  issue.     Doe  dem.  Oldham  v.  Wolley  (g).  'Vaux' 


The  Attorney-General : — ^That  case  applies  only  to 
ejectment  for  land,  which  is  diflPerent  from  a  case  of 
peerage,  in  which  affirmative  evidence  of  the  death  of 
a  party  without  issue  must  be  given ;  and  my  friends 
knowing  that  presumptive  evidence  is  not  sufficient, 
have  in  this  case  given  affirmative  evidence.  — [Lord 
Lyndhurst : — Here  the  rights  are  fixed  for  ever.] — 
And  therefore  your  Lordships  have  uniformly  required 
that  there  should  be  affirmative  evidence  that  the 
party  died  without  issue. 

Sir  Harris  Nicolas: —If  the  Attorney -general  is 
satisfied  with  the  pedigree,  and  if  I  may  infer,  from 
observations  which  some  of  your  Lordships  have 
made,  that  your  Lordships  are  also  satisfied  on  that 
point,  I  shall  not  add  anything  more  on  the  subject. 
I  have  shown  what  is  the  rule  of  law  in  cases  like 
the  present,  and  what  the  House  has  done  on  four 
occasions  in  cases  similar  to  this.  These  cases  will, 
I  hope,  convince  your  Lordships  that  you  cannot  pre- 
sume a  patent  without  establishing  a  totally  new  rule 
of  law  with  respect  to  baronies ;  and  that  if  you  do  so, 
you  will  in  fact  decide  that  there  are  no  such  things  as 
baronies  by  writ ;  because  if  you  presume  a  patent  in 
this  case  on  the  ground  that  no  writ  can  be  produced, 
there  is  scarcely  a  case  in  which  a  patent  may  not  be 
presumed.  With  respect  to  presuming  a  clause  of 
limitation  in  a  writ  of  summons,  I  trust  that  I  have 
satisfied  your  Lordships  that  such  a  writ  never  did 
occur  but  once  during  a  period  of  570  years ;  that  you 

(g)  8  Barn.  &  C.  p.  aa. 
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]  837.  cannot  therefore  presume  anything  so  apposed  to  the 
^^^^^  general  usage ;  and  that  very  serious  doubts  may  be 
Peerage,  entertained,  even  if  such  a  limitation  had  occurred  in 
the  first  writ  to  Lord  VatLCj  whether  it  would  have 
had  any  legal  operation  whatever.  For  these  reasons 
I  feel  assured  that  your  Lordships  will  be  persuaded 
that  the  Barony  of  Vaiix  did  originate  in  a  writ  of 
summons,  in  the  usual  form,  in  the  reign  of  Henry  8, 
and  that  Mr.  Hartopp  is  one  of  the  coheirs  of  that 
dignity. 

The  Attorney^general  replied: — ^The  Petitioners 
differ  as  to  the  time  when  this  peerage  was  created ; 
one  of  the  claimants  stating  that  it  was  created  in  the 
15th  of  Henry  8,  in  the  time  of  Sir  Nicholas  VauXj  the 
father  of  Thomas  Lord  Vaiuc ;  and  the  other  alleging 
that  Thomas  Vaux  was  the  first  Lord  Vaux  of  Uar^ 
rowden.  It  seems  to  me  that  the  Petitioners  have 
made  out  their  pedigree,  but  that  will  still  be  for 
your  Lordships'  consideration.  It  appears  that  Thomas 
Lord  Vaux  was  succeeded  by  his  son  fVilliam  Lord 
Vaiix ;  who  was  succeeded  by  his  grandson  Edward 
Lord  Vaux ;  who  was  succeeded  by  Henry  his  brother, 
who  died  in  1663  without  issue,  leaving  two  sisters, 
Mary  and  Catherine.  It  appears  to  me  that  Mr.  Moi- 
tyn  has  made  out  his  descent  from  Mary^  and  that 
Mr.  Hartopp  has  made  out  his  descent  from  Catherine. 
There  are  two  coheirs  of  Catherine^  the  Earl  of  Pen^ 
broke  and  Mr.  Hartopp. 

My  Lords,  I  must  protest  against  the  doctrine  stated 
at  the  bar,  that  it  was  quite  enough  for  the  claimants 
to  show  that  they  were  descended  from  a  child  of  the 
second  Lord  Vauxy  without  disposing  of  the  other 
issue  of  that  ancestor.  They  relied  upon  the  case 
of  Doe  V.  Wolley.     Even  in  ejectment,  I  think  that 
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is  a  case  rather  doubtful  in  its  principle,  because  the  1837. 
Court  of  King's  Bench  said,  that  it  is  enough  for  the  vacx 
lessor  of  the  plaintiff  to  show  that  he  is  descended  Peerage, 
from  a  younger  child,  and  that  it  lies  upon  the 
defendants  to  show  that  they  are  the  descendants  of 
the  elder  children  of  the  ancestor;  Lord  Tenterden 
observing,  that  to  suppose  that  there  were  children 
of  the  elder  branch,  is  to  presume  two  things,  that  the 
eldest  son  married,  and  that  he  had  children.  I  do 
not  know  that  there  would  be  any  wild  presumption 
in  supposing  that  a  man  follows  the  law  of  his  nature, 
and  that  he  leaves  descendants  behind  him.  In  eject- 
ment, where  an  action  is  brought  to  recover  land  by 
the  heir-at-law,  he  is  to  show  he  is  heir-at-law,  and 
he  does  not  show  that  unless  he  induces  the  jury  to 
believe  that  there  are  no  descendants  from  the  elder 
branches  of  the  family.  But  allowing  Doe  v.  Wolley 
to  be  good  law,  it  never  can  be  applied  in  a  case  of 
peerage,  for  there  it  is  indispensably  necessary  that 
evidence  should  be  given  that  the  elder  branches  of 
the  family  have  died  without  issue :  otherwise,  the 
consequence  might  be  that  your  Lordships  might 
decide  in  favour  of  a  claim,  and  in  the  very  next 
session  there  might  be  a  petition  on  behalf  of  a  de- 
scendant of  an  elder  branch ;  in  the  meantime  a  new 
peerage  is  created.  In  case  of  ejectment,  a  new  claim- 
ant could  bring  a  new  ejectment  against  the  person 
who  succeeded  on  a  former  trial ;  but  in  the  case  of 
a  peerage,  the  evil  would  be  irremediable,  and  there- 
fore your  Lordships  have  always  required  that  reason- 
able evidence  should  be  given  to  show  that  the  elder 
branches  of  the  family  have  died  without  issue.  No 
longer  ago  than  last  session  there  was  the  case  of  the 
Earl  of  Mar^  who  claimed  the  earldom  of  Kellie. 
He  was  for  several  years  unable  to  show  that  an  elder 
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1837.  brother  of  one  of  his  ancestors,  who  had  gone  to 
Vaux  Ireland  in  the  time  of  the  Commonwealth,  had  died 
Peerage,  without  issue  ;  for  that  reason  your  Lordships  would 
not  decide  in  his  favour.  At  last,  evidence  was  given 
to  show  that  such  elder  brother  had  died  without 
issue,  and  then  your  Lordships  decided  in  his  favour, 
and  he  is  now  Earl  of  Kellie,  as  well  as  Earl  of  Mar. 

My  Lords,  the  only  doubt  I  find  on  examining  this 
pedigree,  is  with  regard  to  the  priority  of  birth  of 
Mary  and  of  Catherine.  There  is  a  will  of  their 
grandmother  Mary^  wife  of  William  Lord  VavLx^  in 
which,  in  enumerating  her  grandchildren,  Mary  is 
mentioned  first.  But  then  it  is  suggested  on  the  other 
side — and  your  Lordships  will  determine  to  what 
weight  the  observation  is  entitled — that  Mary  is  there 
left  a  considerably  larger  legacy  than  the  other  chil- 
dren, and  that  probably  is  the  reason  that  she  is  first 
mentioned.  It  is  also  suggested  that  she  might  have 
been  the  god-daughter,  as  she  was  the  namesake,  of 
her  grandmother,  and  for  that  reason  also,  and  not 
because  she  was  prior  in  birth,  she  is  first  mentioned 
in  the  will — [Mr.  Lynch :  I  have  shown  that  at  the 
marriage  of  Mary,  Catherine  could  not  be  twelve 
year^  of  age.] — Your  Lordships  will  see  whether 
there  be  any  evidence  to  clear  up  that  difliiculty ;  I 
do  not  know  that  it  is  very  material,  because  it  does 
not  at  all  touch  the  chief  question  in  the  pedigree,  as 
to  w  hether  the  claimants  are  both  descended  from  the 
common  ancestor. 

But  the  important  question  is  this :  Has  sufi&cient 
evidence  been  given  of  the  creation  of  a  barony 
descendible  to  heirs  general  ?  It  is  proved  that  in  the 
25th  of  Henry  8,  Thomas  Lord  Vatix  sat  in  your 
Lordships'  House;  and  that  in  the  28th  he  had  a 
writ  of  summons.     He  sat  under  that  writ,  and  un- 
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doubtedly  his  son  and  his  two  great-grandsons  did  sit  Jf^Ij 
as  members  of  your  Lordship's  House.  Now  that  is  vaux 
abundant  evidence  of  a  peerage ;  but  is  it  evidence  of  P^^^age. 
a  peerage  descendible  to  the  heirs  general  ?  The  other 
evidence  in  the  case  may  be  dismissed,  as  not  entitled, 
as  I  humbly  conceive,  to  the  slightest  consideration. 
It  was  proved,  that  in  the  7th  of  Henry  8,  Sir 
Nicholas  Vaux  was  a  commoner ;  that  he  made  his 
will,  and  there  described  himself  as  Lord  Harrowden ; 
that  in  the  inquisitio  post  mortem  he  is  described  as 
late  Lord  Harrowden  ;  and  that,  in  an  Act  of  Parlia- 
ment passed  a  year  or  two  afterwards,  he  is  called 
Lord  Harrowden.  I  apprehend  that  none  of  these 
facts  is  evidence  that  he  was  a  Lord ;  because  a 
peerage,  as  Lord  Coke  says,  is  to  be  tried  by  the 
record  (a).  But,  supposing  that  Sir  Nicholas  was  a 
peer,  my  learned  friends  must  further  show  how  he  was 
a  peer.  They  must  show  that  he  was  a  peer,  with 
a  peerage  descendible  to  his  heirs  general.  I  deny 
the  doctrine  which  my  learned  friend,  Mr.  Lynch^ 
laid  down ;  that  it  is  enough  in  this  case  to  show  a  sit- 
ting and  a  summons,  let  the  summons  be  at  any  time 
or  place.  If  the  question  be,  peerage  or  no  peerage, 
undoubtedly  that  is  enough ;  because  if  there  has  been 
a  sitting  and  a  summons,  it  signifies  not  how  long 
after  the  first  sitting  the  summons  may  be,  if  it  is 
proved  that  there  has  been  a  peerage;  but  then  it 
shows  only  a  peerage ;  it  does  not  show  that  there 
was  a  peerage  created  by  writ  descendible  to  heirs 
general.  Merely  showing  that  Nicholas  was  a  peer 
does  not,  in  the  slightest  degree,  remove  the  diffi- 
culty; which  is,  that  Thomas  sat  in  the  25th  of 
Henry  8,  and  that  he  was  summoned  in  the  28th  of 

(Ji)  12  Rep.  70. 
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J^37^      Henry  8.     The  question  therefore  which  your  Lord* 
Vaux        ships  have  to  determine  is  this  (there  being,  as  I  allow, 

Peerage.  ^  strict  scarch  made,  and  no  patent  forthcoming), 
whether  your  Lordships  are  bound  to  infer  that  the 
first  person  who  enjoyed  this  dignity  was  called  up 
to  your  Lordships'  House  by  unrestricted  writ,  so  as 
to  have  a  peerage  descendible  to  heirs  general.  I  allow 
that  if  the  Crown  calls  up  by  writ  a  commoner  whose 
father  is  not  noble,  and  he  takes  his  seat,  a  peerage  is 
thereby  created  descendible  to  the  heirs  of  the  body 
of  that  peer ;  but  the  person  who  claims  a  peerage 
descendible  to  heirs  general,  and  who  claims  through 
females,  is  bound  to  show  that  there  was  a  peerage 
created  transmissible  to  females. 

There  is  no  evidence  whatsoever  of  the  writ  by 
which  Thomas  Lord  VaiLOC  took  his  seat  in  this  House : 
if  he  had  not  sat  in  the  25th  of  Henry  8,  the  difficulty 
would  not  have  occurred ;  if  he  had  only  sat  in  the 
28th,  the  same  time  that  the  writ  appears,  then  the 
writ  would  be  assignable  as  a  creation  of  the  dignity; 
but  he  sat  before  the  date  of  the  writ  which  is  pro- 
duced, and  therefore  it  was  not  by  virtue  of  that  writ 
that  he  sat.  By  virtue  of  what  instrument,  then,  did 
he  sit  in  the  26th  Henry  8  ?  My  learned  friends  say 
that  your  Lordships  are  bound  to  infer  that  he  sat  by 
virtue  of  a  writ,  and  that  that  writ  had  no  restriction 
in  it.  If  that  be  so,  they  have  made  out  their  claim. 
But,  my  Lords,  there  are  two  other  ways  in  which  he 
might  have  sat ;  and  unless  your  Lordships  are  bound 
to  believe  that  he  sat  in  the  third  way,  when  he  might 
have  sat  in  either  of  the  other  two,  the  claimants 
have  not  established  their  case.  He  might  have  sat 
by  unrestricted  writ,  or  by  patent,  limiting  the  peer- 
age to  the  heirs  male,  or  by  a  writ,  limiting  the 
descent  of  the  peerage  to  the  heirs  male.     If  your 


ON  APPEALS  AND  WRITS  OF  ERROR.  697 

Lordships  adopt  either  of  the  two  latter  suppositions,       1837. 
then  the  claim  is  not  made  out.     My  learned  friends       y^^^^ 
deny  that  your  Lordships  can  adopt  either  of  those      Peeraji;e. 
suppositions.      It  is  far  from  me  to  say  that  your 
Lordships  are  bound  to  adopt  either ;  but  that  your 
Lordships  may  say   that  he  sat  by  patent  or   by 
restricted  writ,  I  do  most  confidently  maintain. 

My  Lords,  there  has  been  a  search  for  a  patent ; 
none  is  forthcoming,  but  your  Lordships  are  at  liberty 
notwithstanding  to  assume  that  there  was  a  patent. 
There  are  repeated  instances  in  which  the  King's 
grants,  where  search  had  been  made,  and  they  were 
not  forthcoming,  have  been  presumed.  It  has  been 
decided  that  you  may  presume  a  charter  under  the 
great  seal  to  a  borough,  granted  within  the  time  of 
memory ;  and  I  have  known  again  and  again,  in  qm 
warranto  proceedings  for  the  purpose  of  supporting  a 
usage,  a  charter  pleaded  to  be  lost  by  time  and  acci- 
dent; unless  that  could  be  presumed,  such  a  plea 
would  be  bad,  but  it  has  been  determined  to  be  a 
good  plea.  Grants  of  tithes  in  the  reign  of  Henry  8, 
are  constantly  presumed.  There  was  a  case  lately 
before  your  Lordships  with  respect  to  whether  you 
could  presume  a  grant  from  a  lay  rector,  so  that 
tithes  should  not  be  considered  as  due  in  respect  of 
a  particular  species  of  grain  (a).  Your  Lordships 
adopted  in  that  case  the  rule  of  law  upon  that  subject 
which  has  been  frequently  acted  upon.  My  learned 
friends  have  &llen  into  a  fallacy  in  supposing  that  I 
contended  that  the  production  of  a  writ  is  necessary 
in  this  case.  No  such  thing.  The  production  of  a 
writ  is  one  thing ;  giving  evidence  of  it  is  another. 
The  production  of  a  writ  has  been  dispensed  with  in 

(i)  Andrevos  v.  Drroer^  ante.  Vol.  iii.,p.  314. 
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1 837.  various  cases,  but  the  question  is  can  you  dispense  with 
^^^^^^  the  evidence  of  the  writ  ?  The  writ  may  be  in  evidence, 
Peerage,  though  it  is  not  ppoduced.  Even  an  Act  of  Parlia- 
ment may  be  presumed,  and  a  multo  fortiori  may  a 
grant  from  the  Crown.  I  have  before  cited  two  in- 
stances of  peerage  cases  in  which  a  patent  was  pre- 
sumed, the  Purbeck  case,  and  the  Dukedom  of  72tcA- 
mond,  in  the  reign  of  James  1 .  If  you  may  presume 
a  patent  creating  a  Dukedom,  and  a  patent  creating  a 
Viscounty,  I  am  not  aware  of  any  reason  why  you  may 
not  presume  a  patent  creating  a  barony — which  may 
be  created  by  patent  as  well  as  by  writ — ^though  the 
patent  is  not  forthcoming,  and  though  no  enrolment 
of  it  may  be  discovered.  You  may  presume  a  patent, 
and  you  may  likewise  presume  a  writ  like  that  in  the 
Bromflete  case,  and  in  the  three  cases  in  Ireland, 
which  restricted  the  descent  of  the  peerage  to  the 
heirs  male,  containing  those  words  which  are  in  the 
Vescie  case  :  "  Volumus  enim  vos  et  hseredes  vestros 
masculos  de  corpore  vestro  exeuntes  barones  de  Vescie 
existere."  Mr.  Lynchy  allowed  that  such  was  the 
prerogative  of  the  Crown.  Sir  Harris  Nicolas  was 
more  adventurous,  and  perilled  his  case  upon  the 
Crown  having  no  such  power.  My  Lords,  I  cannot 
doubt  for  one  moment  that  the  Crown  has  such  a 
power.  It  would  be  strange  indeed,  if  before  the  reign 
of  Richard  2,  when  for  the  first  time  baronies  were 
created  by  patent,  your  Lordships  should  believe  that 
the  Crown  had  no  means  of  creating  a  barony  descen- 
dible to  the  heirs  male.  The  doctrine  of  Sir  Harris 
Nicolas  is,  that  the  writ  does  not  create  the  barony : 
no  doubt  it  does  not,  but  it  enables  the  person  to  whom 
it  has  been  granted,  by  taking  a  seat  in  your  Lord- 
ships' House,  to  acquire  a  barony ;  it  operates  as  a 
conditional  grant — it  is  a  grant  on  condition  that  the 
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grantee  shall  take  his  seat  in  your  Lordships'  House,        1837. 
and  then  his   blood   is   ennobled  and    the   peerage       Vaux 
descends  to  his  posterity.  Now,  where  is  the  difficulty      Pe«"»g«- 
in  supposing  that,  as  the  King  by  his  writ,  without 
any  restriction,  may  enable  the  person  to  whom  it  is 
addressed  to  gain  a  barony  descendible  to  heirs  gene- 
ral, he  should  by  such  words  as  I  have  mentioned, 
create  a  barony  descendible  only  to  heirs  male  ?     If 
he  can  grant  the  greater,  he  may  grant  the  less — still 
the  person  to  whom  that  restricted  writ  is  addressed 
would  not  be  noble  until  he  had  taken  his  seat ;  but  as 
soon  as  he  has  taken  his  seat  he  is  noble,  and  then  he 
has  a  barony  which  is  not  descendible  to  the  heirs 
general,  as  it  would  have  been  if  the  writ  had  been  un- 
restricted, but  descendible  to  heirs  male,  by  virtue  of 
the  restriction  contained  in  the  writ.     We  have  not 
only  the  instance  of  the  Vescie  case,  in  the  reign  of 
Henry  6 ;  we  have  also  three  instances  in  the  reign 
of  James  2,  in  Ireland.      But,  says  my  learned  friend 
Sir  Harris  Nicolas,  James  was  then  an  usurper.    My 
Lords,  King  James  was  not  an  usurper  at  that  time  ; 
he  was  de  facto  and  dejure  King  of  Ireland ;  he  held 
the  crown  of  Ireland  as  an  independent  crown,  he  was 
then  reigning  in  his  hereditary  dominions,  and  he 
created  these  three  peerages  by  the  writs  I  have  men- 
tioned to  you,  and  I  cannot  help  believing  that  those 
were  according  to  the  precedents  in  the  Irish  peerage, 
for  in  no  other  way  can  I  account  for  this  most  remark- 
able fact  in  the  history  of  the  peerage  of  Ireland,  that 
those  ancient  baronies  in  Ireland  have  almost  always 
gone  in  the  male  line — those  that  were  created  in  the 
reign  of  Henry  2,  granted  to  the  companions  of  Strong- 
boWf  have  gone  in  the  male  line,  whereas  tlie  English 
peerages  of  the  same  date  have  passed  through  females 
again  and  again  to  different  families ;  and  if  there  be 
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1837.  now  a  barony  descendible  to  females,  it  can  hardly 
^IJ^^  remain  many  generations  in  the  same  line,  for  one  of 
Peerage,  the  barons  may  die  leaving  only  a  daughter,  who  may 
marry  into  another  family,  and  then  the  barony  will 
go  to  that  family.  James  2  followed  the  precedent 
in  Irelandy  when  he  created  those  three  peerages 
towards  the  close  of  his  reign,  restricting  them  m 
the  writs  to  heirs  male.  That  must  have  been  the 
case  in  the  Slane  peerage,  which  your  Lordships 
have  lately  determined  {k).  Then  in  the  Slane  case 
there  must  either  have  been  a  patent  so  long  ago  as 
the  reign  of  Henry  2,  limiting  that  peerage  to  the 
heirs  male,  or  the  first  Lord  Slane  was  raised  to  the 
House  of  Peers  by  a  writ  restricting  the  descent  of 
the  peerage  to  his  heirs  male ;  and  to  suppose  that  the 
Crown  cannot  do  so,  seems  to  me  to  be  a  position  for 
which  there  is  neither  authority  nor  principle. 

My  Lords,  a  very  ingenious  argument  was  adduced 
on  the  other  side,  to  show  that  your  Lordships  acting 
judicially  would  presume  that  this  was  a  creation  by 
writ,  and  not  by  patent  That  argument  proceeded 
thus  :  "  In  every  case  there  must  be  a  writ,  even  where 
a  peerage  is  created  by  patent,  because  the  new  peer 
always  produces  his  writ  at  your  Lordships'  table. 
Now  in  this  case  there  must  be  a  writ,  and,  therefore, 
why  should  you  presume  both  a  writ  and  a  patent?  If 
you  presume  a  patent,  you  are  presuming  two  things; 
whereas,  if  you  presume  a  writ,  you  presume  only  one 
thing.*'  That  is  specious,  but  it  appears  to  me  not  to 
be  solid,  because  as  there  must  be  a  writ  in  every  case, 
a  writ  of  some  sort;  therefore  you  may  dismiss  from  one 
side  and  the  other, as  a  mere  equation,  the  fact  that  there 
was  a  writ.  The  question  is,  was  the  peerage  created 
by  writ,  or  by  patent  ?  My  friends  have  no  assistance 
from  my  admitting  that  there  was  a  vrrit — that  a  writ 
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accompanies  a  patent,  and  you  must  therefore  pre-        i8S7. 
sume  a  patent  with  a  writ  in  the  one  case,  and  you      ^vlux' 
presume  only  a  writ  in  the  other — ^it  stands  equal —      Peerage. 
you  presume  only  one  thing ;  you  presume  in  the  one 
case  an  unrestricted  writ,  creating  a  peerage,  and  in 
the  other  you  presume  a  patent ;  therefore  there  is 
only  one  thing  to  be  presumed.     But  with  regard  to  a 
restricted  or  unrestricted  writ,  that  would  not  at  all 
toswer  their  purpose,  for  in  each  case,  supposing  there 
was  no  patent,  the  writ  must  be  issued  ;  and  if  it  were 
merely  a  writ,  it  might  be  restricted,  or  it  might  be 
unrestricted  ;  and  there  are  no  more  circumstances  to 
be  presumed,  supposing  it  to  be  restricted,  than  if  you 
supposed  it  to  be  unrestricted. 

I  will  now  shortly  advert  to  the  cases  which  are 
relied  upon.  My  learned  friend  Mr.  Lynch  confined 
himself  to  two ;  the  Strange  and  the  Wentworth  cases. 
My  learned  friend  Sir  Harris  Nicolas^  on  behalf  of 
the  other  claimant,  not  only  relied  upon  those,  but 
also  upon  the  Sandys  case,  the  Bemers  case,  and  the 
Windsor  case.  If  there  were  in  any  of  those  cases  a 
decision  of  your  Lordships,  by  which  it  was  held  that, 
where  there  were  a  sitting  and  a  subsequent  writ, 
and  upon  a  search  no  patent  forthcoming,  it  was  the 
opinion  of  your  Lordships  that  an  unrestricted  writ 
was  to  be  presumed,  there  would  be  an  end  of  the 
eontroversy ;  but  I  cannot  find  that  that  point  has 
been  debated  in  any  one  of  them;  and  it  will  be 
found  that,  with  the  exception  of  the  IVentworth  case, 
the  writ  creating  the  peerage  was  always  in  evidence; 
and  whether  it  was  not  so  in  the  Wentworth  case, 
appears  to  me  exceedingly  doubtful. 

My  Lords,  the  Strange  case  has  nothing  to  do  with 
the  present,  because  the  writ  creating  the  barony  of 
Strange  was  in  evidence,  and  there  never  could  be  the 
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1 837.  smallest  doubt  that  that  was  a  barony  created  by  an 
^^  '  unrestricted  writ.  Ferdinando^  Earl  of  Derby y  was 
Peerage.  Dot  Only  Earl  of  Derby ^  a  dignity  descendible  to  heirs 
male^  but  he  was  Baron  Strange^  descendible  to  heirs 
female.  He  left  three  daughters  and  no  son.  Upon  his 
death,  his  heir  male,  William^  the  sixth  Earl  of  Derby ^ 
succeeded  to  that  earldom,  and  it  was  supposed,  by 
mistake,  that  he  likewise  succeeded  to  the  barony  of 
Strange ;  he  had  an  eldest  son,  James^  who  became 
the  seventh  Earl  of  Derby,  In  his  father's  lifetime, 
this  James  was  called  up  to  this  House  by  writ,  in  the 
3d  of  Charles  1,  by  his  mere  title,  and  was  placed  ac- 
cording to  the  precedency  of  the  barony  of  Strange. 
The  Countess  of  Castlehaven^  one  of  the  three  daugh- 
ters of  Ferdinandoy  was  entitled  to  the  old  barony  of 
Strange^  and  it  was  a  mistake  to  have  called  up  James^ 
the  eldest  son  of  the  sixth  Earl  of  Derby,  as  Baron 
Strange ;  and,  without  intending  it,  a  new  barony  of 
Strange  was  thus  created  in  the  person  of  James.  The 
Duke  of  AthoU  being  the  heir  general  of  James, 
claimed  the  new  barony  created  in  the  person  of  James, 
descendible  to  the  heirs  general  of  James ;  and  he  was 
entitled  to  be  Baron  Strange,  and  he  made  out  his 
claim.  But  your  Lordships  will  see  by  referring  to 
the  evidence  that  it  was  proved  most  distinctly  that 
James  was  called  up  by  writ  in  his  father's  lifetime; 
that  writ  was  not  produced,  but  it  was  in  evidence ; 
therefore  there  was  no  possibility  of  presuming  that 
he  was  created  by  patent. 

The  TVentworth  case  comes  much  nearer  the  present 
case  than  any  of  the  others  which  have  been  cited,  but 
the  accounts  your  Lordships  have  of  it  are  very  defec- 
tive, and  it  is  very  difficult  to  say  what  points  were 
made  and  what  points  are  to  be  considered  as  decided. 
In  Mr.  Cruise's  account  of  it,  it  is  stated  that  Martha, 
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the  wife  of  Sir  Henry  Johnson,  claimed  in  1710  the       i837. 
barony  of  Wentworth,  and  stated  in  her  petition  that       y^^^ 
Henry  8,  by  his  writ,  directed  to  Thomas  IVentworth,      Peerage 
summoned  him  to  be  a  baron  and  peer  of  the  realm, 
by  the  name  of  Thomas,  Lord  Wentworth ;  by  virtue 
whereof  not  only  the  said  Thomas^  but  also  the  heirs 
of  his  body  had  enjoyed  the  said  title  and  barony  of 
Wentworth  until   the  death  of  Thomas  Lord  Went- 
worth in  1664,  leaving  issue  Henrietta  Maria,  his 
sole    daughter   and  heir,  who    died    without   issue, 
whereby  the  Lady  Ann  Wentworth,  relict  of  John  Lord 
JLovelaqe,   and    mother  to  John  Lord   Lovelace,   the 
petitioner's  father,  being  the  only  surviving  daughter 
of  Thomas  Lord  JVentworth,  Earl  of  Cleveland,  and 
aunt  to  the  said  Henrietta  Maria,  became  heir  to  the 
said  barony,  so   that  the  petitioner  was  become  the 
sole  and  undoubted  heir  of  that  barony  of  Wentworth 
and  therefore  prayed  that  his  Majesty  would  confirm 
the  said  barony  to  her  and  the   heire  of  her  body. 
This  petition   having  been    referred  to   this  House, 
it   was  resolved   that   the  petitioner  had  right   and 
title   to   the   barony   of  Wentworth,    and    the  King 
confirmed  it  accordingly.     This  account  does  not  in 
the  slightest  degree  show  what  evidence  was  given  of 
the  creation  of  the  barony  of  Wentworth ;  and  for  any 
thing  which  appears  here,  eitlier  the  writ  might  have 
been  produced,  or  there  might  have  been  secondary 
evidence  of  it,  from  which  it  would  appear  that  it  was 
a  peerage  descendible  to  heirs  general ;  and  unless  your 
Lordships  have  complete  evidence  of  the  proof  made 
upon  that  occasion,  it  appears  that  any  adjudication  of 
the  Committee  of  Privileges  upon  it  is  really  entitled 
to  very  little  weight.     There  is  another  account  of  the 
JVentworth  case  in  Mr.  Hartopp's  case,  laid  before 
your  Lordships  :  "  This  barony  descended  to  Thomas 
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1 837.  Wentworth^  the  heir  male,  and  heir  general  of  the  first 
y^^^  Baron,  who  was  created  Earl  of  Cleveland  in  1626, 
Peerage,  and  died  in  1667,  without  issue  male.  His  son,  who 
died  in  vitd  patris,  had  been  summoned  to  Parliament 
in  his  father's  barony  of  TVentworthy  and  left  an  only 
child,  Henrietta  Mariay  who  died  without  issue,  in 
1686.  Her  aunt  and  heir,  Anne  Wenttt)orthy  married 
John  Lord  Lovelace,  by  whom  she  had  one  son,  John 
Lord  Lovelace  J  whose  daughter  and  sole  heir,  Martha^ 
married  Sir  Henry  Johnson.  On  the  26th  Marchj 
1702,  the  petition  of  the  said  Martha  to  the  Queen, 
was  read  in  the  House  of  Lords, in  which  she  stated — 
[after  reading  the  petition  and  the  proceedings  on  it,  as 
before  read  by  Mr.  Lynch^  p.  658,  ante,  the  Attorney'^ 
general  proceeded :] — My  Lords,  this  statement  of  the 
case  proves  nothing,  for  it  does  not  appear  from  it 
what  evidence  was  laid  before  the  Committee  of  Privi- 
leges: we  have  here  a  brief,  or  a  copy  of  a  brief, 
supposed  to  be  found  at  the  Heralds*  office,  and 
I  think  your  Lordships  have  already  intimated  that 
no  attention  can  be  paid  to  it.  But  there  is  read  from 
your  journals,  what  is  most  material,  namely,  the 
account  of  the  evidence  that  was  actually  given  when 
Lady  Johnson^s  petition  was  heard  ;  that  is  to  be  found 
in  the  minutes  of  evidence  in  the  Braye  case,  and  this 
really  is  what  my  learned  friends  on  the  other  side  of 
the  bar  have  mainly  to  rely  upon.  But  it  is  merely 
a  loose  note,  taken  probably  by  the  clerk's  assistant  of 
your  Lordships'  House,  at  the  time  when  the  proceed- 
ings of  your  Lordships*  House  were  not  taken  in  the 
careful  and  accurate  manner  in  which  they  now  are. 

Now  your  Lordships  have  to  say,  whether  you  can 
safely  infer  that  in  the  Wentworth  case  your  Lord- 
ships' predecessors,  in  the  absence  of  all  evidence  of 
the  writ,  and  upon  proof  that  there  was  a  search  for  a 
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patent,  and  no  patent  forthcoming,  determined  that  1^37. 
they  must  infer  that  there  was  a  creation  of  that  peer-  vaux 
age  by  unrestricted  writ.  I  do  not  find  any  such  point  P«««ge. 
made;  it  is  impossible  that  the  House  can  hold  it  on 
the  imperfect  note  taken  of  the  evidence,  of  which 
there  are  not  more  than  about  twenty  lines  in  the 
whole.  It  is  very  difficult  to  say  what  was  the  evi- 
dence really  given ;  and  if  you  are  to  look  to  the  reply 
of  the  Attorney-general,  you  will  not  suppose  that 
the  point  of  law  was  determined,  whether  if  there  be 
a  creation  of  peerage  by  writ,  it  creates  a  peerage 
descendible  to  the  heir  general;  because  what  the 
Attorney-general  says  is,  "  I  cannot  controvert,  but 
if  he  was  called  by  writ  it  creates  a  barony  in  fee." 
The  facts,  therefore,  are  left  uncertain,  the  law  that 
was  agitated  and  decided  in  that  case  is  left  uncertain ; 
and  I  cannot  say  that  it  appears  to  me  to  be  anything 
like  an  authority  for  the  general  position  for  which  it 
is  cited,  that  where  there  is  a  sitting  and  a  subsequent 
writ,  and  a  search,  and  a  patent  not  forthcoming,  your 
Lordships  are  bound  to  infer  that  there  was  a  creation 
of  a  barony  in  fee,  descendible  to  heirs  general. 

The  other  cases  on  which  the  claimants  rely,  appear 
to  me  to  have  little  or  nothing  to  do  with  this  case.  In 
the  Sandys  case  your  Lordships  will  find  that  the  writ 
was  in  evidence,  because  you  will  find  that  the  sitting 
and  the  writ  were  contemporaneous.  It  appears  to  me, 
from  the  statement  of  it  in  Mr.  JFJartopp's  printed  case, 
that  the  House  was  satisfied  that  the  barony  originated 
in  a  writ  of  summons,  without  requiring  the  production 
of  the  first  writ  issued  to  Lord  Sandys;  for  the  House 
only  required  proof  that  he  and  his  heirs  had  on  seve- 
ral occasions  been  summoned  to,  and  that  they  had  sat 
in  Parliament.  The  Committee  for  Privileges  reported, 
**  That,  upon  search  made  in  the  office  of  the  Petty 
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1837.  Bag,  in  the  pawns  there  of  record,  that  in  a  Parliament 
^^  held  the  3d  of  Nov.  in  the  21st  Henri/  8,  fViUicm 
Peerage.  Sandys  of  the  Vine^  Chevalier,  was  summoned  up  by 
writ  of  the  said  King,  bearing  date  the  9th  of  August 
in  the  said  year.  The  like  writ  of  summons,  dated  the 
1st  of  December^  in  the  36th  of  Henri/  8,  was  directed 
to  Thomas  Lord  Sandys.  The  like  writs  were  directed 
to  Thomas  Lord  Sandys^  in  the  6th  and  7th  of  Ei-^ 
ward  6,  and  in  the  1st,  2d,  3d,  4th,  and  5th  of 
Philip  and  Mary.  The  like  writs  were  issued  to 
William  Sandys  of  the  Vine^  Chevalier,  in  the  28tht 
30th,  36th,  39th,  and  43d  of  Queen  Elizabeth.  Jhe  like 
writ  was  issued  to  William  Sandys  in  the  1st  year  of 
King  James ;  upon  this  it  is  ordered  that  the  records 
be  searched  against  to-morrow  morning,  and  then  the 
heralds  are  to  attend,  and  give  their  Lordships  satis- 
faction herein,  and  in  the  point  of  place  where  the  said 
Lord  Sandys  is  to  sit  in  this  House  as  a  peer,  the 
House  being  satisfied  of  his  Lordship's  title  to  the 
honour.  Lord  Sandys  took  his  seat  on  the  next  day/' 
Now  in  that  case  the  difficulty  did  not  arise  which 
my  learned  friends  have  to  struggle  with  here,  because 
there  was  no  sitting  until  the  21st  of  Henry  8,  and 
along  with  the  sitting  was  the  writ  that  was  in  evidence; 
therefore  this  is  no  authority  at  all  for  the  proposition 
that  where  there  is  a  prior  sitting  a  nda  subsequent 
writ,  and  no  patent  forthcoming,  your  Lordships  are 
bound  to  presume  that  the  peerage  was  created  by  writ 
The  Bemers  case  is  to  be  found  in  Cruise  (/),  and 
your  Lordships  will  find  that  that  was  exactly  like  the 
Sandys  case,  and  the  Conyers  case,  which  my  learned 
friend  once  relied  upon,  but  has  now  abandoned. 
There  the  sitting  and  the  writ  were  contemporaneous, 
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Hnd  there  was  evidence  of  the  writ  at  the  same  time  1837. 
as  the  sitting,  and  it  was  held  to  be  a  barony  in  ^vTd^ 
fee. — [The  Attorney-general  having  read  the  state-  Peerage, 
ment  of  the  Bemers  case,  proceeded  thus:] — Your 
Lordships  see  that  the  first  time  that  Lord  Bemers 
sat  in  Parliament,  there  was  produced  a  writ  of  sum- 
mons to  Parliament  in  the  33d  of  Henry  6,  directed 
"**  Johanni  Bourchier  de  Berners"  along  with  several 
t)ther  writs  directed  to  him  afterwards,  and  also  to 
his  grandson  and  heir.  Then  it  was  reported 
**  that  the  Committee  had  inspected  the  journals 
of  the  House  in  the  reign  of  Henry  8,  and  found 
the  name  of  Lord  Berners  entered  therein  as  pre- 
sent several  days;  That  it  appeared  to  the  Com- 
mittee that  the  petitioner  was,  by  the  death  of  her 
brothers  and  sisters  without  issue,  become  sole  heir 
to  Sir  John  Bourchier,  knight,  first  Lord  BemerSj 
and  was  lineally  descended  from  him :  and  the  House 
resolved  that  the  said  Catherine  Bokenham  had  a  right 
to  the  said  barony  of  Berners.^'  A  perfectly  sound 
decision,  because  she  made  out  her  pedigree  most  dis- 
tinctly ;  and  it  was  made  out  that  the  first  time  Lord 
Bemers  had  sat  in  Parliament,  was  the  33d  of  Henry  6, 
and  the  writ  by  which  he  sat  was  actually  forth- 
coming ;  the  case  was  therefore  complete  as  the  case 
of  a  barony  in  fee  descendible  to  heirs  general. 

My  Lords,  the  only  other  case  that  my  learned 
friend  relied  upon,  is  the  IVindsor  case:  in  which 
there  was  no  reference  to  this  House,  nor  any  decision 
at  all,  but  a  mere  determination  of  the  Crown  to  deter- 
mine the  abeyance  of  the  barony. — [The  Attorney  * 
general  having  read  an  account  of  it  from  Mr.  Har^ 
topp'%  case,  as  it  was  before  read  by  Sir  H.  Nicolas,  * 

ante,  p.  586,  proceeded  :] — Now,  my  Lords,  what  does 
this  prove  ?  In  the  year  1660,  the  barony  of  IVindsor, 
having  been  in  abeyance  since  the  year  1648,  the 
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1837.  King  determined  the  abeyance  in  favour  of  TTiomas 
^T^^"^  JVindsoTy  alias  Hickman.  Is  that  anything  like  an 
Peerage,  authority  for  the  position  for  which  my  learned 
friends  are  now  contending  ?  In  the  first  place  it  is 
no  judicial  detennination  at  all.  I  have  no  doubt 
there  was  reasonable  evidence  laid  before  the  Attorney- 
general  of  the  day,  or  whoever  might  have  had  the 
honour  of  being  consulted  by  the  Crown,  that  this 
barony  of  Windsor  was  created  in  the  reign  of  Henry  8, 
by  such  a  writ  as  would  give  the  barony  to  heirs 
general,  but  'we  know  nothing  of  the  evidence  on  which 
the  Crown  proceeded. 

Under  these  circumstances  it  will  be  for  your  Lord- 
ships to  determine  whether  in  this  case  there  has  been 
sufficient  evidence  of  the  creation  of  such  a  peerage 
descendible  to  the  heirs  general.  I  must  remind 
your  Lordships  that  it  is  possible  that  hereafter  there 
may  be  a  patent  produced,  showing  that  this  peerage 
was  created  by  patent  and  limited  to  heirs  male;  and 
that  the  heir  male  may  make  his  claim.  I  must 
remind  your  Lordships  that  it  is  possible  that,  if 
the  dignity  was  created  by  writ,  that  writ  may  be 
produced,  and  that  in  that  writ  there  may  be  a  re- 
striction, making  it  descendible  only  to  heirs  male, 
and  that  the  heirs  male  may  come  to  your  Lord- 
ships' bar  and  make  a  claim  to  this  peerage.  What 
would  be  the  consequence,  if  in  the  mean  time  you 
had  advised  the  Crown  that  it  was  a  peerage  de- 
scendible to  the  heir  general,  and  that  Mr.  Afostyn 
and  Mr.  Hartopp  had  made  out  their  case,  and  that  it 
was  competent  to  the  Crown  to  determine  the  abey- 
ance in  their  favour  ?  Then  there  would  be  created,  in 
the  year  1836,  without  intention,  a  new  barony  of 
Vaux^  which  would  be  descendible  to  the  heirs  general, 
just  as  there  was  in  the  time  of  Charles  1,  a  new 
barony  of  Strange^  which  was  descendible  to  heirs 
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general.  Your  Lordships  will  have  to  consider  whether,  i  hst. 

to  guard  against  so  serious  an  evil,  you  are  not  re-  y^^^ 

strained  from  coming,  on  the  evidence  now  before  Peerage. 
you,  to  the  determination  that  this  peerage  was  created 
by  writ,  and  by  writ  without  restriction. 


The  Lord  Chancellor : — My  Lords,  in  investigating  i837 : 
the  claim  to  this  peerage,  your  Lordships  have  had  ^  ^""*^^ 
evidence  adduced  to  establish  the  pedigree  of  the 
claimants,  George  Mostyn  and  Edward  Bourchier 
Hartopp;  and  in  the  course  of  the  evidence  your 
Lordships  have  also  had  proof  of  the  title  of  the  Earl 
oi  Pembroke,  as  claiming  with  Mr.  Hartopp.  In  the 
course  of  the  proceedings,  I  attended  to  the  detail  of 
the  evidence,  as  it  was  brought  forward  to  substantiate 
the  pedigree,  as  laid  before  this  House ;  I  have  also 
since  examined  the  evidence  accurately,  as  printed, 
and  I  think  that  the  pedigree  and  derivation  of  the 
title  from  the  person,  whom  we  find  last  sitting  in  this 
House  as  a  peer  by  that  title,  are  satis&ctorily  esta- 
blished. In  all  these  cases  the  difficulty  is,  not  so 
much  to  prove  the  direct  line  in  which  the  parties 
claim,  as  to  dispose  of  all  those  collateral  branches, 
who,  did  they  exist,  would  interfere  with  the  right  of 
the  parties  claiming.  It  appears  to  me  that  in  this 
case  the  collateral  branches,  as  they  came  into  esse, 
have  been  disposed  of  as  satisfactorily,  under  the  cir- 
cumstances, as  can  be  reasonably  expected.  I  think, 
therefore,  that  your  Lordships  may  proceed  to  the 
consideration  of  the  question  of  title,  assuming  that 
George  Mostyn  has  proved  himself  to  be  descended  ^ 

from  Mary  Vaux,  who  was  one  of  the  sisters  of  Henry 
Vaux,  the  last  peer ;  and  that  Robert^  Earl  of  Pem- 
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1 837.  hrok^j  and  Edward  Bourchier  Hartopp,  appear  to  have 
Vaux  b^^^  descended  from  Catherine  Vaux^  who  was  sister 
Peerage,  gf  t^^t  Mary  Vau3C\  so  that  the  claimant,  George 
Mostt/Tij  would  represent  the  whole  interest  of  Mary, 
and  the  other  two  would  represent  the  interest  of 
Catherine.  There  was  a  question  raised  whether 
Catherine  was,  or  was  not,  the  younger  sister  of  Mary. 
I  think  that  matter  also  was  satisfactorily  explained, 
and  it  appeared  that  Mary  had  been  properly  placed 
in  the  pedigree,  as  she  .is  there  represented,  before 
Catherine. 

Then,  my  Lords,  the  important  question  is,  how 
these  parties  have  made  out  the  proposition  that  the 
peerage  was  a  peerage  descendible  to  heirs  general? 
There  was  some  evidence  given  of  Sir  Nicholas  Vaux^ 
the  father  of  Thomas  Vatuv^  having  been  described  as 
a  "  Lord,"  but  there  certainly  was  no  such  evidence 
as  could  be  satisfactory  to  this  House,  of  his  having  been 
a  peer.  The  evidence,  as  affecting  the  son,  Thomas 
VaiLX^  is,  however,  very  differently  circumstanced,  for 
your  Lordships  find  that  in  the  25th  of  Henry  8, 
Thomas^  Lord  Vaux^  sat  in  this  House.  There  is  no 
evidence  of  any  writ  to  him  in  that  year  or  before. 
There  is  no  evidence  of  any  patent,  nor  is  there  any 
proof  before  the  Committee  of  the  title  by  which  he 
sat  in  this  House  in  that  year.  But  his  name  appears 
amongst  the  Lords  summoned  in  the  28th  year  of 
Henry  8,  and  the  argument  at  the  bar  against  the 
claim  has  turned  very  much  upon  that  fact  of  his 
having  been  found  sitting  in  this  House  before  the 
time  in  which  his  name  appears  amongst  the  Lords 
who  are  comprised  in  the  writ  of  summons. 
*  My  Lords,  the  fact  of  lliomas  Lord  Vaux  Iiaving 

been  a  peer,  is,  therefore,  unquestionable :  he  is  found 
sitting  in  the  House;   his  name  is  afterwards  com- 
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prised  in  the  writ  of  summons,  and  there  is  no  question  1837. 
but  that  Thomas  Lord  Vaux^  having  been  a  peer,  had  Vaux 
a  son  named  fVilliam ;  that  that  IVilliam  had  a  son  Peerage. 
named  George ;  and  that  George  was  the  father  of 
Edward^  who  succeeded  his  grandfather,  George  the 
father  having  died  in  the  lifetime  of  William ;  and  then 
there  was  another  son,  the  brother  of  that  Edward^ 
namely,  Henry ^  who  succeeded  to  him  (^Edward) j  and 
upon  the  death  of  that  Henry ^  the  title  became  in  abey- 
ance; provided  the  title  was  then  descendible  to  females. 
It  appears  that  that  Henry  died  in  the  year  1663,  and, 
no  doubt,  a  very  long  period  of  time  has  since  elapsed, 
during  which  no  claim  has  been  made  to  this  peerage, 
from  the  fact  of  no  issue  male  being  then  living  of 
ThomaSy  who  appears  to  have  been  the  first  peer,  at 
least  the  first  person  of  whose  title  as  a  peer  we 
have  any  evidence,  and  there  being  none  but  heirs 
female. 

If,  my  Lords,  there  had  been  but  one  female,  un- 
doubtedly the  presumption  would  have  been  extremely 
strong  against  the  title  of  females  to  succeed,  because 
there  would  have  been  a  person,  who,  on  the  suppo- 
sition of  the  peerage  being  descendible  to  females, 
would  have  been  entitled  to  the  peerage,  and  the 
absence  of  all  claim  on  the  part  of  such  a  person  or 
her  descendants,  for  that  length  of  time,  would  lead  to 
the  irresistible  conclusion  that  there  could  be  no  title 
in  persons  who  had  so  long  abstained  from  making 
any  claim  to  the  peerage.  But  we  find  that  that  was 
not  the  case ;  for  there  being  two  sisters  of  the  last 
peer,  Henry,  standing  in  equal  degree,  the  title  was 
in  abeyance;  and  the  presumption,  therefore,  does 
not  arise,  at  least  not  so  strongly,  from  the  circum- 
stance of  no  claim  having  been  made.  The  cir- 
cumstance of  no  claim  having  been  made  was  also 
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1837.  attempted  to  be  explained  by  the  situation  and  rela- 
Vaux  *^^^  ^^  *^^  parties,  which  made  it  improbable  and 
Peerage,  useless  for  them  to  make  a  claim  to  the  title.  There, 
however,  seems  to  be  sufficient  to  explain  the  absence 
of  claim  in  the  circumstance  that  from  that  time  the 
peerage  has  been  in  abeyance,  and  therefore  it  required 
the  aid  of  the  Crown  to  enable  either  party  to  assume 
it.  Therefore  the  case  stands  upon  what  conclusion 
your  Lordships  may  come  to  as  to  the  title  which 
existed  in  Thomas  Lord  Vatix ;  and,  on  the  part  of  the 
claimants,  evidence  has  been  offered  of  searches  made 
in  every  place  where  not  only  the  patent  itself,  if  it 
existed,  could  be  expected  to  have  been  found,  but 
in  every  place  where  any  preparatory  steps  towards 
the  granting  of  a  title  by  patent  might  be  discovered, 
and  I  believe  your  Lordships  are  satisfied  that  the 
negative  evidence  of  there  being  no  existing  patent 
is  as  satisfactory  as  the  nature  of  the  case  will  admit; 
and  there  appears  to  be  not  only  no  patent  enrolled, 
but  there  is  no  trace  of  any  of  those  preliminary  pro- 
ceedings, which  are  to  be  found  in  the  various  offices 
in  cases  of  creation  by  patent. 

Then,  my  Lords,  we  have  to  account  for  the  sitting 
of  Thomas  in  this  House,  in  the  26th  of  Henry  8.  That 
sitting  is  stated  at  the  bar,  on  the  part  o(  the  Attorney- 
general,  to  be  referrible  to  some  one  of  three  causes,  and 
it  is  quite  clear  that  there  are  not  more  than  three--- 
perhaps  your  Lordships  would  think  not  more  than 
two — which  could  possibly  have  given  rise  and  been 
the  foundation  of  that  sitting.  It  must  either  have 
been  by  patent,  or  it  must  have  been  by  the  usual 
and  ordinary  writ :  or  another  case  was  put  by  the 
Attorney-general,  and  supported  by  one  authority, 
namely,  that  it  might  have  been,  although  by  writ, 
yet  so  worded  as  to  limit  the  mode  of  inheritance  of 
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that  title.     It  is  admitted  on  all  hands — and  that  is       i8?}7. 
unquestionably  the  rule — that,  if  the  creation  appears      "vlu^ 
to  have  been  by  writ,  and  that  writ  is  in  the  ordinary      Peerage. 
terms,  the  summons  by  writ,  accompanied  by  a  sitting  in 
this  House,  would  create  a  title  descendible  to  females. 
These  are  the  three  grounds  upon  which,  and  upon 
which  alone,  the  title,  unquestionably  existing  in  the 
25th  and  28th  of  Henry  8,  is  to  be  accounted  for. 

My  Lords,  it  is  said,  that  in  the  absence  of  all  proof 
either  way,  but  from  merely  finding  a  peer  sitting 
in  the  House,  there  is  no  more  reason  for  presuming 
a  sitting  by  writ  than  there  is  for  presuming  a 
sitting  by  patent ;  that  there  being  an  absence  of  all 
proof  of  the  title  under  which  Thomas  Lord  Vaax 
sat  in  the  25th  of  Henry  8,  your  Lordships  are  not 
to  come  to  a  conclusion,  presuming  that  sitting  to  be 
by  writ,  which  would  be  one  species  of  the  creation  of 
an  estate,  in  preference  to  presuming  that  the  title 
originated  in  a  patent,  which  would  give  another 
species  of  estate,  and  which  would  exclude  the  present 
claimants,  according  to  the  ordinary  mode  in  which 
titles  are  granted  by  patent.  It  does  not  appear  to 
me  that  the  two  presumptions  stand  at  all  on  the 
same  footing.  In  the  first  place,  all  peerages  must 
have  their  origin  in  a  writ ;  whether  a  peer  be  created 
by  patent,  or  by  a  summons  from  the  Sovereign  and 
acting  upon  that  summons  by  taking  his  seat  in 
this  House,  the  writ  must  be  the  means  of  his  intro- 
duction here.  If  there  be  a  patent,  the  effect  of  the 
writ  is  limited  by  the  terms  of  the  patent,  but  still  a 
writ  there  must  be ;  therefore,  although  it  is  a  pre- 
sumption, as  everything  is  a  presumption  where  you 
have  not  the  thing  proved;  yet  it  is  an  irresistible 
presumption  that  there  must  have  been  a  writ,  and 
that  Thomas  Lord  Vaux,  before  he  took  his  seat  in  this 
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House,  must  have  had  a  writ.  My  Lords,  on  the 
other  hand — the  question  of  a  presumption  of  a 
Peerage,  patent — when  we  look  at  the  history  of  the  peerages  of 
that  time,  we  find  that,  although  the  custom  had  been 
introduced  of  creating  peerages  by  patent,  it  was  very 
rarely  done,  and  the  usual  mode  of  creating  peerages 
was  by  writ,  and  by  acting  upon  it  by  sitting  in  this 
House.  It  is,  therefore,  no  violent  presumption  in 
point  of  history,  that  a  peer,  fouud  sitting  in  the 
House  in  the  25th  of  Henry  8,  had  obtained  his  title 
to  sit  here  by  a  writ  unaccompanied  by  a  patent.  But^ 
my  Lords,  on  a  question  of  presumption,  the  law  will 
presume  all  that  is  necessary  to  account  for  that  which 
appears  to  have  been  done,  and  it  will  irresistibly 
presume  that  which  must  necessarily  have  accompanied 
the  act  proved  ;  so  that,  when  we  find  a  peer  sitting, 
we  conclude  that  there  must  have  been  a  writ  to 
bring  him  to  this  House ;  though  the  writ  itself  is  not 
produced,  yet  that  there  must  have  been  a  writ,  ia 
a  matter  on  which  your  Lordships  cannot  entertain 
any  doubt.  But  it  is  a  different  thing  when  your 
Lordships  are  called  upon  to  presume  that  which  was 
not  necessary  to  have  taken  place ;  for  the  peer  might 
have  sat  without  a  patent,  and  he  could  not  have  sat 
without  a  writ;  and  there  is  no  necessity,  therefore, 
for  presuming  a  patent,  inasmuch  as  the  patent  would 
in  all  probability  have  created  a  different  estate  from 
the  estate  created  by  writ  and  summons. 

My  Lords,  it  is  absolutely  necessary  to  obtain  all 
the  information  within  our  reach,  for  the  purpose  of 
coming  to  a  satisfactory  conclusion  as  to  whether 
there  was  a  patent  or  not.  Now  it  appears  to  me 
that,  though  there  is  a  great  deficiency  of  evidence 
as  to  writs  issued  before  a  certain  period,  upon  in- 
quiry it  will  be  found  that  at  that  period  the  indi- 
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vidual  writs  were  not  preserved,  and  that  the  writ  is  1337. 
not  to  be  expected  to  be  in  the  possession  of  the  indi-  "vad^ 
vidual  whose  descendants  claim  the  benefit  of  it,  Peerage, 
inasmuch  as  that  writ  is  always  taken  from  the  indi- 
vidual, and  ought  to  be  kept  amongst  the  records  of 
this  House,  and  yet  amongst  the  records  of  this  House 
the  writs  of  that  period  are  not  to  be  found.  With 
respect  to  patents  it  is  different,  because,  for  the  pro- 
tection of  the  Crown,  that  the  presumption  may  not 
be  carried  beyond  that  which  the  Crown  intended  to 
grant,  the  patents  are  preserved.  There  are  different 
offices  for  that  purpose,  and  different  forms  are  neces- 
sarily gone  through  before  a  title  is  granted  by  pa- 
tent, all  which  renders  it  more  easy  afterwards  to 
ascertain  whether  that  patent  existed  or  not.  Now, 
inquiry  has  been  made  in  every  place  in  which  it 
appeared  probable,  or  even  possible,  that  any  trace 
could  be  found  of  a  patent  being  granted  to  Thomas 
Lord  Vaux,  and  the  result  of  that  inquiry  is,  that 
there  is  no  trace  whatever  of  such  a  patent.  There 
is  therefore  evidence  as  strong  as  any  negative  evi- 
dence can  be,  that  no  patent  exists,  granted  by  the 
Crown,  under  which  Thomas  Lord  Vatix  took  his 
seat  in  this  House. 

My  Lords,  if  this  case  had  been  free  from  any  in- 
fluence by  precedent,  it  would  not  seem  to  be  any 
presumption  contrary  to  the  ordinary  rules  of  law 
when  we  are  called  upon  to  investigate  and  ascertain 
under  what  title  Thomas  Lord  Vaux  sat  in  the  25th  of 
Henry  8,  if  in  that  state  of  the  evidence  which  I 
have  stated,  we  come  to  the  conclusion  that  he  must 
have  taken  his  seat  under  a  writ.  But,  my  Lords, 
before  I  refer  to  preeedents,  I  will  advert  to  the  other 
objection  made  on  the  part  of  the  Crown  by  the 
Attorney-general, — supposing  your  Lordships  to   be 

VOL.  v.  TT 
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1837.  satisfied  of  Thomas  Lord  Vaux  having  sat  by  writ, — 
y^^^j^ '  namely,  that  the  writ  may  have  been  in  a  particular 
Peerage,  form.  My  Lords,  it  appears,  after  all  the  investiga- 
tion which  has  taken  place,  that  only  one  instance 
is  found  in  England,  in  which  there  was  a  writ 
limiting  the  order  of  succession  to  the  peerage.  It  is 
said  that  in  Ireland  there  are  three  others ;  but  in  this 
country  I  find  but  one  referred  to.  That  single  ex- 
ception itself,  without  adverting  to  the  argument  that 
your  Lordships  heard  at  the  bar,  as  to  whether  the 
Crown  could  or  could  not  by  writ  effectually  limit  an 
estate  in  tail  male  in  a  peerage,  the  peerage  not  depend- 
ing upon  the  writ ;  but  throwing  out  of  the  account  the 
peer  sitting  in  this  House,  and  being  brought  to  this 
House  by  virtue  of  a  writ,  whether  the  Crown  could 
or  could  not  by  this  means  limit  the  effect,  which  by 
the  constitution  of  this  country  results  from  the  act  of 
sitting  in  this  House.  The  circumstance  of  there 
being,  amongst  all  the  existing  peerages  created  by 
writ — all  the  earlier  baronies  being  by  writ, —  there 
being  but  one  instance  to  be  found,  in  which  there 
was  any  attempt  made  to  limit  the  estate  acquired  by 
the  summons  and  sitting  in  this  House,  I  apprehend 
would  be  an  answer  to  any  presumption  to  arise  in 
favour  of  the  writ  not  being  in  the  ordinary  terms,  but 
being  limited,  as  it  is  said  to  be  limited  in  the  par- 
ticular instance  referred  to ;  the  writ  to  BromfletCj  in 
the  27th  of  Henry  6. 

But  your  Lordships  will  find,  I  think,  from  the 
precedents  which  have  been  produced,  where  the  writ 
itself  has  not  been  forthcoming,  and  where  therefore 
the  House  has  been  under  the  necessity  of  coming  to 
some  conclusion  as  to  what  was  the  nature  and  the 
form  of  the  writ  under  which  the  peer  sat,  that  this 
House  has  assumed  that  the  writ  has  been  in  the 
ordinary  form,  and  in  several  instances  that  have  been 
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cited  at  the  bar  (to  some  of  which  I  shall  presently       1837. 
advert)    that   question    must    have    come   distinctly       Vaux 
before  the  House,  and,  in  fact,  in  all  the  cases  in      Peerage* 
which  the  writs  were  not  forthcoming,  and  in  which 
therefore  the  House  was  obliged  to  come  to  some  con- 
clusion as  to  the  supposed  effect  of  the  non -produced 
instrument  (that  instrument  so  proved  to  have  existed 
by  the  fact  of  the  parties  sitting  in  this  House),  the 
House  has  taken  for  granted  and  has  reported  that  the 
title  under  the  writ  was  in  the  ordinary  form,  and  that 
the  writ  was  the  ordinary  writ.     One  case,  however, 
contains  every  circumstance  necessary  for  your  Lord- 
ships' decision  on  the  present  case ;  others,  which  have 
been  referred  to,  have  in  part  been  explained,  so  as 
not  directly  to  apply  to  all  the  parts  of  the  present 
case.     But  the  JVentworth  case  is  identical  with  this: 
there  is  no  distinction  to  be  found  between  the  two> 
and  there  is  a  most  extraordinary  identity,  for  there  is 
a  sitting  at  the  same  time  and  under  the  same  circum-^ 
stances,  the  same  absence  of  proof  of  how  the  sitting 
commenced,  and  the  same  evidence  of  the  name  being 
included  in  the  subsequent  writs,  though  no  proof  how 
the  sitting  originally  commenced.     In  the  fi^entworth 
case,  which  was  decided  in  1702,  it  appears  that  there 
was  a  sitting  in  the  25th  of  Henry  8,  the  very  same 
period  in   which  the  sitting  is  proved  in  this  case. 
There  are    eight   summonses   to    several   successive 
Parliaments,  and   the  detail  of  the  evidence,  which 
was  before  the  House  at  the  time  that  peerage  was  in 
discussion   (as  found  in  the  minutes  of  evidence  in 
Mrs.   Otway   Caves  case,  referred  to  in  the  papers 
respecting  this  peerage),  appears  to  be  this : — "First  of 
April  1702,  the  counsel  and  heralds  upon  Sir  Henry 
Johnsons   claim  to   the  barony  of  Wentworth;   Sir 
ThomcLS  Powis  opens  the  case  for  the  petitioner,  the 
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Wife  of  Sir  Henry  JohnsoUj — she  is  the  liaeal  heir  to 
Vaux  Lord  Wentwortk  in  the  21st  year  of  Henri/  8;  he 
cites  the  pedigree  as  in  the  printed  case.  We  are  the 
daughter  and  heir  of  that  family,  lineally  descended  — 
this  hath  not  been  in  abeyance — this  lady  is  the  single 
person  ;  we  hope  that  will  be  allowed  us  ;  Sir  Thomas 
appeals  to  the  journals.  He  is  entered  in  the  journals 
25th  Henry  8,  and  28th  Henry  8.  Lord  Wentwortk 
was  present,  as  appears  by  the  journals,  and  so  the 
several  days  after.  They  produce  the  records  of  the 
petty  bag  to  show  the  writs  of  summons  30th  Henry  8; 
they  read  Lord  fVentworth's  summons  to  Parliament; 
they  read  summons  1st  JSdward  6  and  16th  Charles  1. 
The  Earl  Cleveland  is  summoned,  and  his  son  brought 
into  Parliament,  and  so  admitted.  We  have  the 
evidence  from  the  Heralds'  office.  They  produce 
the  heralds'  books.  Sir  Henry  St.  George — he  says, 
this  book  has  been  in  my  office  ever  since  his  time, 
and  looked  upon  to  be  very  good.  Mr.  Grimes^  jun.: 
I  have  searched  the  rolls,  and  find  no  patent  at  all. 
I  never  knew  any  writs  filed  in  our  office : — counsel 
and  heralds  withdraw.  Mr.  Attorney-general  heard; 
says,  I  am  satisfied,  I  cannot  controvert,  but  if  he  was 
called  by  writ,  it  creates  a  barony  in  fee.  Ordered 
and  adjudged  that  the  claim  to  the  barony  of  Went- 
wortk be  allowed." 

Your  Lordships  see  there  was,  in  that  case,  much  less 
evidence  of  search,  much  less  satisfactory  proof  there- 
fore of  the  absence  of  a  patent ;  there  was,  however, 
evidence  enough  to  satisfy  the  House ;  there  was  be- 
fore it  the  unexplained  fact  of  a  person  so  sitting 
having  been  included  in  the  subsequent  writs  of  sum- 
mons ;  there  was  evidence  by  search,  that  there  was 
no  trace  to  be  found  of  a  patent ;  and  on  such  evi- 
dence, the  House  came  to  the  conclusion  that  the  title 
was  made  out,  and  that  it  was  a  title  descendible  to 
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females.     It  must,  therefore,  have  assumed  that  the       1837. 
title  originated  by  a  writ  and  sitting ;  it  must  have       y^^x 
come  to  the  conclusion  that  there  was  nothing  to     Peerage, 
limit  the  effect  of  such  summons  and  such  sitting; 
and  it  must  also  have  come  to  the  conclusion  that  the 
writ  was  to  be  presumed  to  have  been  in  the  ordinary 
form,  and  not  containing  any  special  limitations  or 
conditions,  and  that  there  was  not  such  a  probability 
or  such  a  presumption  of  its  containing  any  special 
limitations  or  conditions  as  to  authorize  the  House  to 
proceed  upon  the  ground  of  its  containing  any  such 
restrictions  or  limitations. 

My  Lords,  there  is  then  Lord  Strangers  case,  which 
is  at  least  available  for  this  purpose,  to  show  that 
where  the  writ  itself  is  not  produced,  there  is  no 
ground  upon  which  the  House  will  abstain  from  com- 
ing to  the  conclusion  that  it  was  a  writ  in  the  ordi- 
nary form,  because  by  possibility  it  might  have  been 
in  some  other  form.  That  case  is  stated  in  the  ad- 
ditional case  presented  by  Mrs.  Otway  Cave.  The 
Duke  of -4  <Ao/'s  petition  was  referred  to  the  Lords' 
Committees  for  Privileges,  and  the  following  extracts 
from  the  minute-book  of  the  Committee  prove  that 
a  copy  of  the  original  writ  to  Lord  Strange  was  not 
produced,  and  that  it  was  presumed  to  have  been  in 
the  usual  words  : — "  Then  the  order  of  reference  was 
read ;  the  petitions  of  the  Duke  of  Athol  to  the  King, 
claiming  the  barony  of  Strange,  read.  The  Attomey- 
generaFs  report  upon  his  Majesty's  reference  was 
read ;  counsel  were  called  in,  and  Mr.  Strange  was 
heard  for  the  claimant. — [His  Lordship  having  read 
from  the  minutes  the  proceedings  in  the  Strange  case^ 
as  they  were  before  read  by  Mr.  Lynch,  ante,  p.  554-6, 
proceeded:] — It  was  said,  and  truly  said,  there  was 
some  evidence  of  a  writ;  unquestionably  there  was  some 
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1837.  evidence  of  a  writ,  but  there  was  no  evidence  of  the 
Vaux  contents  of  the  writ ;  and  this  precedent,  therefore,  is 
Peerage,  as  Strong  as  that  of  the  JVentworth  case,  to  show  that 
where  the  House  is  satisfied  that  the  title  originated  in 
a  writ  of  summons,  and  there  is  no  ground  upon  which 
it  can  be  presumed  that  the  writ  was  otherwise  than 
in  the  ordinary  form  (in  short,  it  is  stated  in  express 
terms),  the  writ  is  to  be  presumed  to  have  been  in  the 
ordinary  form.  In  the  Sandys  case,  the  circum- 
stances with  reference  to  this  point  are  precisely  the 
same,  and  there  the  House  assumed  that  it  was  the 
usual  form. 

My  Lords,  these  several  cases,  although  they  do 
not  correspond  precisely  in  all  their  circumstances 
with  the  Wentworth  case,  or  with  the  case  now  before 
the  Committee,  yet  they  all  contain  some  one,  at 
least,  of  the  propositions  which  ar^  essential  for 
making  out  the  title  of  these  claimants.  Upon  these 
precedents,  it  appears  that  your  Lordships  have,  in 
the  cases  referred  to,  decided ;  in  the  first  place,  acting 
upon  the  evidence  of  a  sitting  unexplained;  and 
after  proof  of  a  search  in  every  place  in  which  it  ¥ras 
likely  that  any  trace  of  a  patent  could  be  found,  find- 
ing the  case  to  be  one  of  negative  evidence,  proving 
so  far  as  it  went  that  there  was  no  patent,  your  Lord- 
ships have  assumed  that  the  sitting  was  under  a 
writ ;  and  it  also  appears  that  your  Lordships  having 
come  to  the  conclusion  that  the  sitting  was  under  a 
writ,  in  the  absence  of  all  evidence  of  a  patent,  have 
assumed  that  the  writ  was  in  the  usual  and  ordinary 
form. 

If  then  your  Lordships  are  now  disposed  to  act 
upon  this  presumption,  which  this  House  has  acted 
upon  in  former  times,  your  Lordships  can  only  come 
to  the  conclusion  that  Thomas  Lord  Vaux^  who  was 
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found  sitting  in  this  House  in  the  25th  of  Henry  8,       i837. 
sat  by  writ  and  not  by  patent,  and  that  the  writ  was      ^' 
in  the  ordinary  form,  and  therefore  gave  to  him  a  title      Peerage, 
descendible  to  females.     Under  these  circumstances, 
I  submit  to  your  Lordships,  that  the  claim  of  Mr. 
George  Mostyn  to  represent  and  stand  in  the  place 
of  Mary  Vaux^  who  with  her  sister,  Catherine  Vaux^ 
became  entitled    to   that  peerage    so    falling    into 
abeyance   on    the   death   of  their   brother,  is   made 
out;    that   Mr.    George   Mostyn  represents  the  one 
half,  that    is  the   interest  of  Mary  Vaux^  and  that 
Lord  Pembroke  and  Mr.  Edward  Bourchier  Hartopp 
represent  the    other  half,  which   became   vested   in 
Catherine  Vaux^ 

Lord  Lyndhurst : — My  Lords,  I  do  not  rise  for  the 
purpose  of  entering  at  large  into  this  case,  but  merely 
for  the  purpose  of  stating  that  I  concur  in  the  view 
that  has  been  taken  of  it  by  my  noble  and  learned 
friend.  I  am  satisfied,  after  looking  at  the  evidence 
with  respect  to  the  searches  which  have  been  made 
for  a  patent,  with  so  much  care  and  with  so  much 
diligence,  not  merely  into  the  patent  rolls,  but  into 
the  offices  through  which  all  the  preliminary  pro- 
ceediags  must  pass,  that  this  was  not  a  peerage  created 
by  patent ;  and  I  think  that  what  my  noble  and  learned 
friend  has  observed  is  extremely  correct.  During  the 
period  in  question,  from  the  1st  of  Henry  8,  to  the 
21st  or  25th  of  Henry  8,  out  of  fifteen  peerages  that 
were  created,  fourteen  were  created  by  writ,  and  one 
only  by  patent.  We  have,  therefore,  the  strongest 
evideice  leading  to  the  conclusion  that  this  peerage 
was  not  created  by  patent ;  and  if  the  peerage  was  not 
created  by  patent,  it  must  be  presumed  that  it  was 
created  by  writ.     The  question  then  is,  are  we  to 
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J^^'^'^      presume  that  it  was  a  writ  in  a  general  form,  or  are 

Vaux       we  left  in  a  state  of  uncertainty  as  to  that  point,  so  as 

Peerage,      jj^j.  ^^  j^g  g^j^jg  ^^  come  to  any  correct  conclusion? 

What  my  noble  and  learned  friend  has  stated  is  per- 
fectly true,  that  during  a  period  of  600  years,  only 
one  case  has  occurred  of  a  writ  creating  a  peerage  in 
the  special  form  which  has  been  referred  to.  Under 
such  circumstances,  I  think  that  we  are  bound  to 
presume  that  the  writ  was  in  the  general  form  ;  and 
if  so,  then  it  follows,  as  a  matter  of  course,  that  the 
peerage  descends  to  heirs  general. 

My  Lords,  I  should  have  come  to  this  conclusion 
independently  of  any  authority ;  but  the  case  to  which 
my  noble  and  learned  friend  has  referred,  which  has 
been  investigated  by  him  with  great  minuteness,  ap- 
pears to  me  to  be  precisely  the  same  with  the  case 
before  your  Lordships.  My  noble  and  learned  friend 
has  read  the  minutes  before  the  Committee  wUch 
investigated  that  case.  It  appears  that  there  was 
evidence  to  satisfy  that  Committee  that  there  was  no 
patent,  and  they  then  came  to  the  conclusion  that  as 
there  was  no  patent,  the  peerage  must  have  been 
created  by  writ ;  and  if  by  writ,  they  seem  to  aave 
presumed,  and,  I  think,  very  correctly,  that  it  must 
have  been  a  writ  in  the  general  form ;  and  they  eame 
to  the  conclusion  that  the  claim  in  that  case  was 
established.  There  appears  to  be  no  reason,  therefore, 
why  we  should  not,  on  the  authority  of  that  case,  and 
for  the  reasons  stated  in  detail  by  my  noble  and 
learned  friend,  in  this  instance  come  to  the  same 
conclusion.  I  will  not  enter  at  large  into  the  ques- 
tion of  pedigree :  it  appears  to  me  that  that  is  made 
out  with  great  clearness  and  precision.  It  appears, 
upon  the  evidence  at  your  Lordships'  bar,  that  the 
writs  of  that  period  are  not  forthcoming,  and  are  not 
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produceable.     We  examine  as  to  a  patent,  and  we  find        1 837. 
there  was  no  such  patent  of  that  period  from  the  1st       y^^^ 
to  the  26th  of  Henry  8.     It  appears,  upon  an  exami-      Peerage, 
nation  and  investigation  of  the  patent  rolls  in  the  Rolls* 
chapel,  that  they  have  all  the  appearance  of  being 
entire  and  perfect.    With  respect  to  writs,  the  records 
of  them  are  defective  at  that  period  ;  there  is  evidence, 
therefore,  to  show  distinctly  that  this  peerage  could 
not  have  been  by  patent.     We  presume,  then^  that  it 
must  have  been  by  writ ;  and  as  no  evidence  can  be 
traced  of  a  special  writ,  and  the  writs  of  that  period 
are  general,  I  think,  under  those  circumstances,  we 
are  justified  in  coming  to  the  conclusion  that  this 
peerage  was  created  by  a  writ  in  the  ordinary  form. 

Lord  JVynford : — My  Lords,  I  confess,  at  the  outset 
of  this  case,  that  I  felt  considerable  doubt  with  respect 
to  both  the  points  of  law  on  which  you  have  been 
addressed  by  my  noble  and  learned  friend.  I  am 
now  satisfied  upon  both  those  points.  In  the  case  of 
the  Wentworth  barony,  it  was  held  that  upon  the 
evidence  then  adduced  the  presumption  of  a  writ 
arose ;  and  that  presumption  being  raised,  it  is  much 
more  difficult  to  presume  a  special  writ  than  it  is  to 
presume  a  general  writ.  The  evidence  undoubtedly 
proves  that  at  the  time  at  which  this  peerage  was 
created,  or  about  that  time,  in  general,  peerages  were 
conferred  by  writ,  and  not  by  patent ;  and  that  is  a 
circumstance  upon  which  some  presumption  is  raised 
that  this  peerage  was  created  by  writ,  and  not  by 
patent.  In  the  next  place,  with  respect  to  a  patent, 
there  would  be  some  evidence,  not  only  of  the  patent 
itself,  but  of  some  of  the  preparatory  steps  before  the 
patent  was  enrolled.  Upon  the  investigation  of  the 
case,  there  is  no  evidence  of  any  preparatory  step ; 
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1837.  all  the  offices  that  would  contain  such  evidence  have 
been  searched,  and  no  trace  of  any  such  patent  has 
been  found,  and  it  has  been  proved  that  not  merely 
this  particular  writ,  but  all  the  writs — which  is  still 
stronger  than  evidence  with  respect  to  this  particular 
writ — all  the  writs  of  that  time  are  either  destroyed, 
or  for  some  reason  or  other  cannot  be  found.  We  are, 
therefore,  in  this  instance,  as  my  noble  and  learned 
friend  has  said,  under  the  necessity  of  presuming  a 
writ.  It  appears  by  the  journals  that  Lord  VaiLX 
took  his  seat  in  this  House,  and  he  could  not  come  to 
this  House  but  by  some  writ.  Then  did  he  come  by  a 
general  writ  or  by  a  special  writ  ?  The  general  writs 
are  very  numerous,  but  there  is  only  one  special  writ 
Why  are  we  to  presume  a  special  writ,  which  has 
occurred  but  once,  and  not  a  general  writ,  which  has 
occurred  many  times?  It  appears  to  me  that  the 
balance  of  evidence  is  in  favour  of  the  presumption 
that  he  was  called  here  by  a  general  writ,  and  not  a 
patent.  Though,  I  confess,  I  lament  that  that  law  was 
ever  established,  yet  I  think  that  we  must  abide  by  it. 
With  respect  to  the  particular  claims  of  the  two 
individuals  whose  cases  are  now  before  your  Lord- 
ships, I  felt  it  my  duty,  a  few  days  ago,  to  examine 
with  great  attention  every  link  in  the  two  chains  of 
the  pedigree,  and  it  appears  to  me  that  every  link  is 
most  satisfactorily  established,  and  there  is  evidence 
which  ought  to  satisfy  the  House  of  the  title  to  a 
peerage,  for  it  is  evidence  on  which  a  jury  could  not 
hesitate  on  a  title  to  property.  Under  these  circum- 
stances, I  most  fully  concur  in  the  opinion  of  my 
noble  and  learned  friend,  that  these  claims  are  most 
satisfactorily  made  out. 

Lord  Brougham : — My  Lords,  not  having  attended 
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the  hearing,  I  should  not  have  taken  any  part  in  the  i837- 
discussion  on  this  case,  but  I  have  had  an  opportunity  ^^T^ 
of  reading  the  evidence,  and  I  am  perfectly  satisfied  Peerage, 
that  the  evidence  is  sufficient,  as  far  as  it  goes,  as  to 
the  presumption.  I  am  perfectly  satisfied  that  in  the 
circumstances  of  this  particular  case,  there  is  sufficient 
to  entitle  your  Lordships  to  arrive  at  the  conclusion 
that  there  was  a  writ,  a  summons,  and  a  sitting  upon 
that  summons.  I  wish  to  guard  myself  against  going 
any  further,  for  I  have  heard  some  parts,  but  not  the 
whole  of  the  argument  of  my  noble  and  learned  friend 
who  commenced  this  discussion,  and  my  noble  and 
learned  friend  who  spoke  last,  that  would  rather  lead 
to  a  proposition,  which  none  of  your  Lordships,  I  trust, 
on  consideration  would  be  inclined  to  support,  namely, 
that  in  the  absence  of  evidence  the  presumption  is  in 
favour  of  a  sitting  by  writ  upon  a  summons.  That 
certainly  cannot  be  what  is  meant,  and  your  Lordships 
can  only  be  understood  to  express  that  the  present 
decision  has  regard  to  the  circumstances  of  the  parti- 
cular case. 

Lord  Lyndhurst: — My  Lords,  the  way  in  which 
I  beg  to  put  the  point,  is  this  :  The  patent  rolls  are 
searched  for  the  purpose  of  ascertaining  whether  the 
peerage  is  created  by  patent :  I  am  satisfied  upon  the 
evidence  that  the  peerage  was  not  created  by  patent : 
I  do  not  go  into  the  detail  of  that ;  the  inquiry  was  the 
most  minute  that  could  possibly  be  instituted.  Then 
if  the  peerage  was  not  created  by  patent,  unless  it  was 
created  by  Act  of  Parliament,  which  is  possible  but  not 
probable,  it  must  have  been  created  by  writ.  If  created 
by  writ,  then  the  next  question  remains  to  be  consi- 
dered. Was  it  a  special  or  a  general  writ  ?  In  600  years 
there  is  only  one  instance  of  a  special  writ,  the  case  of 
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1837.       Bromflete.     I  think,  therefore,  that  we  are  entitled  to 
Vaux       assume  that  it  was  not  by  a  special  writ.     I  think  that 
Peerage,      my  noble  and  learned  friend  would  hardly  conceive 
that  there  was  any  doubt  with  respect  to  this  point. 

Lord  Brougham : — Certainly  not ;  it  is  not  to  that 
point  I  have  addressed  myself. 

Lord  Lyndhurst : — I  wish  my  view  of  the  case  to 
be  distinctly  understood.  I  assume  that  it  was  not  a 
special  writ,  in  consequence  of  there  having  been  only 
one  special  writ  in  the  history  of  the  peerage  of  this 
country.  I  do  not  advert  to  the  Irish  cases,  because 
they  were  in  Ireland  and  there  were  peculiar  circum- 
stances connected  with  them ;  they  were  within  three 
months  of  the  abdication  of  King  Jame5,  and  they  have 
never  been  acted  upon.  I  do  not  think  that  we  are 
entitled  to  consider  it  a  doubtful  question  whether  it 
was  a  special  or  a  general  writ,  there  having  been  only 
one  special  writ  in  the  history  of  this  country.  If  then 
this  peerage  was  created  by  a  general  writ  and  not  by 
a  special  writ,  the  case  on  the  part  of  the  claimants  is 
made  out;  I  do  not  go  any  further;  those  are  the  short 
grounds  upon  which  I  put  the  question;  probably 
I  should  have  come  to  the  same  conclusion  even 
without  the  Wentworth  case ;  but  the  Wentworth  case 
being  an  authority  directly  and  precisely  in  point, 
though  it  is  very  generally  and  loosely  reported,  I 
think  we  may  collect  from  the  circumstances  attending 
it,  that  it  was  precisely  like  the  present,  and  that  every 
point  now  considered  with  relation  to  a  special  writ 
or  a  general  writ  was  then  considered;  that  being  an 
authority,  confirms  me  in  the  opinion  I  had  formed 
independently  of  that  authority,  that  the  case  is  made 
out  by  the  claimant. 
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Lord  Brougham: — My  noble  and  learned   friend        '8'^7. 
has  stated  the  ground  on  which  I  am  of  opinion,  so        Vaux 
far  as  I  have  read  the  evidence  and  attended  to  the      Peerage, 
arguments,  that  this  case  must  be   decided.      It  is 
exactly  upon  that  ground  that  I  consider  this  claim 
to  be  made  out,  resting  upon  this  as  my  basis,  namely? 
your  Lordships  being  satisfied  that  there  was  no  patent. 
The  argument  springs  from  that  as  the  foundation  of 
the  case ;  but  if  we  were  to  proceed  upon  the  general 
presumption  that  because  no  person  can  sit  here  with- 
out being  summoned  by  a  writ,  and  that  there  must 
always  be  a  writ,  but  there  needs  not  always  be  a 
patent ;  that  therefore  we  must  presume  a  writ,  that 
would  remove  the  necessity  of  disproving  the  existence 
of  a  patent  in  the  first  place. 

Lord  Wynford: — My  noble  and  learned  friend 
misunderstood  me :  I  understood  it  precisely  in  the 
same  way  as  my  noble  and  learned  friend  near  me 
(Lord  Lyndhurst)^  that  there  being  no  patent  proved, 
or  any  trace  of  those  steps  having  been  taken  which 
lead  to  a  patent,  I  am  satisfied  that  there  was  not  a 
patent.  Then,  on  the  other  point,  as  Lord  Vaux 
must  have  sat  here  by  writ  only,  there  being  no 
patent,  I  presume,  from  the  numerous  cases  that  there 
are  of  general  writs,  and  there  having  been  only  one 
case  of  a  special  writ,  that  this  was  a  general  writ, 
rather  than  a  special  writ. 

The  Lord  Chancellor : — I  am  not  at  all  aware  what 
pai't  of  my  observations  could  have  led  to  the  mis- 
understanding of  my  noble  and  learned  friend ;  for 
I  never  intended  to  express  any  other  opinion  than 
the  one  which  my  noble  and  learned  friend  has  him- 
self expressed :    and  in  order  to   show  the  grounds 
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1837.  upon  which  I  thought  this  case  has  been  made  out,  I 
Vaux  went  laboriously  through  the  evidence  adduced  at  the 
Peerage,  fcar,  to  show  that  there  had  been  every  possible  dili- 
gence used  to  discover  the  patent,  if  there  had  been 
a  patent,  or  any  trace  of  a  patent ;  and  I  stated  that 
the  conclusion  to  which  I  conceive  your  Lordships 
will  come,  would  not  have  arisen  but  from  your 
Lordships  being  satisfied  that  there  was  no  patent ; 
and  I  stated  that  I  conceived  your  Lordships  were 
bound  upon  this  evidence,  finding  evidence  of  a 
sitting,  and  not  being  able  to  refer  it  to  any  other 
foundation  than  a  writ,  to  come  to  the  conclusion 
that  this  was  an  estate  created  by  writ ;  and  having 
no  evidence  of  a  special  writ,  only  one  instance  of 
such  writ  having  occurred,  to  presume  that  it  was  by 
a  general  and  not  by  a  special  writ. 

The  Committee  then  resolved,  and  by  their  Chair* 
man  reported  to  the  House,  that  the  said  barony  was 
in  abeyance  between  the  coheirs  oi  Henry  Lord  Vaus\ 
and  that  the  Petitioner,  George  MostyUy  was  one  of  such 
coheirs,  and  that  the  Petitioner,  Edward  Bourchier 
Hartoppf  was  another  of  such  coheirs,  with  the  EarL 
o{ Pembroke  Slid  Montgomery;  and,  consequently,  that 
the  said  barony  was  at  his  Majesty's  disposal.  The 
resolution  was,  on  the  2d  of  March  1837,  affirmed  by 
the  House,  and  afterwards  presented  to  his  late  Majesty. 
Her  present  Majesty,  by  Her  warrant  dated  the  7th 
of  March  1838,  ordered  a  writ  of  summons  to  be 
directed  to  Mr.  Mostyuy  as  Baron  Vaua:  of  Harrowden, 
with  the  place  and  precedency  belonging  to  the  said 
ancient  barony ;  and  his  Lordship  took  his  seat  ac- 
cordingly, on  the  1 2th  of  the  same  month,  next  below 
Lord  JVilloughby  de  Broke. 
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John   Houlditch,    James    Houlditcho  a       ii    ^ 
Edw.  Houlditch,  and  F.  Stubbs      .)^;>P^"«»^«- 

Hugh  Wallace,  the  Marquess  of  Done-1 

GAL,    the    Earl    of  Belfast,    James  l/?e5powdfew<5. 
Dashwood,  and  Others      -     -     -     -J 

2).,  by  indenture,  in  1799,  demised  estates  in  Ireland^  of  which  Trust  Deed. 
he  was  seised  for  Ufe,  to  trustees  for  99  years,  on  trust  to  Prior  charga, 
pay  him  an  annuity  of  10,000/.,  and  to  apply  the  residue  j^^' 
of  the  rents  and  profits  in  payment  of  his  debts.  He  soon  pendent. 
after  received  the  rents  to  his  own  use,  excluding  a  receiver 
appointed  by  the  Court  of  Chancery  in  England^  in  a  suit 
instituted  against  him  and  the  trustees  for  carrying  the 
trusts  into  execution.  In  1819  2).  joined  his  eldest  son 
jB.,  the  tenant  in  tail,  in  suffering  recoveries  of  the  estates, 
which,  by  a  deed  executed  by  them  in  1822,  were  limited 
to  trustees,  among  other  trusts,  to  pay  JB.  two  annuities 
during  D,'s  life,  with  power  to  D.  to  charge  the  estates 
with  217,000/.,  and  power  to  JB.  to  charge  them  with 
100,000  /.  In  1832,  JB.  assigned  his  annuities  and  charge 
to  W.  to  secure  the  repayment  of  monies  advanced.  In 
1836,  W.  having  filed  a  bill  in  Ireland  against  D.  and  B,, 
and  others,  for  enforcing  these  securities,  some  of  j^.'s 
creditors,  under  the  deed  of  1 799,  who,  in  a  suit  instituted 
there  in  1828,  had  obtained  the  benefit  of  the  suit  pending 
in  England^  with  the  appointment  of  a  receiver  over  the  trust 
estates,  claimed  by  then*  answer  to  TF.'s  bill,  to  be  first  incum- 
brancers on  2).'s  annuity,  to  the  amount  of  the  rents  received 
by  him  in  breach  of  the  trusts  of  the  deed  of  1799;  and 
they  filed  a  bill  against  him  for  an  account,  in  1836. 

Held,  that,  as  D.  s  creditors,  in  their  suits,  never  sought 
to  attach  his  annuity  before  he  granted  the  annuities  out 
of  it  to  JB,f  but  confined  their  proceedings  to  the  carrying 
of  the  trusts  of  the  deed  of  1799  into  execution,  B.  being 
no  party  to  them,  was  by  the  deed  of  1822  a  purchaser  for 
valuable  consideration,  without  notice ;  that  his  two  annui- 
ties were  well  charged  on  2).'s  annuity  of  10,000  /. ;  and 
TT.,  as  jB.'s  assignee,  was  a  prior  incumbrancer  on  it. 

The  Marquess  of  Donegal  having,  on  the  death  of 
his  father  in  1799,  become  seised  for  his  life  of  divers 
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real  estates  in   Ireland   (subject   to   certain   family 
provisions),   with  remainder  to  his  first   and   other 
sons  in  tail  male,  and  being  largely  indebted  to  divers 
persons,  in  order  to  provide  a  fund  for  payment  of 
his  debts,  by  an  indenture,  dated  the  20th  of  April 
1799,  demised  his  said  estates  to  James  Dashwoody 
John  Agnew,  William  APGeorge^  and  JVilliam  Lyon^ 
their  executors,  administrators,  and  assigns,   for  99 
years,  if  he  should  so  long  live,  upon  certain  trusts 
therein  mentioned ;  and  among  others,  upon  trust  to 
pay  the  said  Marquess,  during  his  life,  the  clear  yearly 
sum  of  10,000/. ;  and  out  of  the  residue  of  the  rents 
and  profits  of  the  trust  estates,  and  the  produce  of 
certain  shares  in  the  Lagan  Navigation  Company 
(which  were  therein  mentioned  to  have  been  assigned 
to  the  trustees),  to  discharge  in  the  manner  therein 
directed,  the  demands  of  such  creditors  of  the  Mar- 
quess as  should  bring  themselves  within  the  terms, 
and  take  the  benefit,  of  the  provisions  of  the  said 
indenture,  and  accept  assignable  debentures   which 
the  trustees  were  empowered  to  issue  to  them,  after 
investigating  their  claims,  such  debentures  not  to  be 
valid  until  executed  by  the  Marquess.     This  inden- 
ture was  duly  registered  in  Ireland^  in  August  1799. 
The  trustees  entered  upon   the  performance  of  the 
trusts,  and,  after  investigating  the  claims  of  many 
of  the  creditors,  they  issued  debentures,  signed  by  the 
Marquess,  to  such  of  them  as  established  their  claims. 
In  the  year  1802,  Henry  Thomas  Jones  and  Inigo 
William  JoneSj  administrators  of  Henry  Jones^  deceased, 
to  whom  several  of  the  said  debentures  had  been 
granted,  filed  a  bill  in  Chancery  in  England^  on  behalf 
of  themselves  and  all  other  creditors  of  the  Marquess 
of  Donegal  who   should  come  in,  &c.,  against   the 
Marquess  and  the  said  trustees,  praying,  among  other 
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things,  for  an  account  of  the  rents,  profits,  and  pro- 
ceeds of  the  trust  property,  and  that  the  balance, 
when  ascertained,  might  be  applied  in  discharge  of 
the  interest,  &c.  due  to  the  creditors,  and  that  a 
receiver  might  be  appointed.  By  an  order  made  in 
that  cause  in  June  1803,  a  receiver  was  appointed  of 
the  rents  and  profits  of  the  estates  comprised  in  the 
trust  deed ;  and  by  a  decree  made  in  the  month  of 
July  of  the  same  year,  it  was  referred  to  the  Master 
to  take  the  several  accounts  prayed  by  the  bill,  and 
it  was  ordered  that  the  receiver  should  from  time  to 
time  pay  his  balances  into  the  Bank  of  England^  to 
the  credit  of  the  cause.  The  Master,  by  his  report, 
dated  August  1804,  certified  the  particulars  of  the 
several  debts  secured  by  the  debentures,  proved 
before  him,  and  which,  with  interest,  he  found  to  be 
due  to  the  respective  creditors. 

The  Marquess  of  Donegal  returned  to  Ireland  in 
1802,  having  for  several  years  previously  resided  in 
England^  and  in  1803  he  entered  into  the  receipt  of  the 
rents  and  profits  of  the  estates  comprised  in  the  trust 
deed,  to  the  exclusion  of  the  receiver  and  of  the  trus- 
tees. In  1 807,  Inigo  Jones,  the  survivor  of  the  adminis- 
trators of  Henry  Jones,  filed  a  supplemental  bill  against 
the  Marquess,  who  had  then  come  to  England.  The 
supplemental  cause  was  heard,  and  a  decree  was  made 
in  1808,  but  in  consequence  of  the  death  of  the  said 
plaintifi*  some  time  in  the  year  1809,  no  further  pro- 
ceeding? were  had  in  these  causes  in  England  until 
1821,  when  Messrs.  Houlditch  and  Stubbs  (the  Appel- 
lants), who  became  possessed  of  a  great  number  of 
the  debentures  included  in  the  Master's  report,  filed 
a  supplemental  bill  against  the  Marquess,  and  the 
trustees  and  others,  as  defendants  thereto,  stating  the 
said  original  and  supplemental  bills,  and  praying  that 
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the  decrees  had  therein  might  be  carried  into  execu- 
tion for  the  benefit  of  the  Appellants  and  the  other 
creditors  of  the  Marquess,  and  that  they  might  have 
the  benefit  of  the  proceedings  in  the  said  suits,  and  be 
at  liberty  to  prosecute  them.  A  decree  was  made 
in  this  supplemental  suit  in  1823,  according  to  the 
prayer  (fl) ;  and  in  pursuance  of  that  decree,  the  Mas- 
ter made  a  report,  dated  July  1826,  which  was  soon 
afterwards  confirmed ;  and  by  a  decretal  order  made 
on  further  directions,  in  June  1827,  in  all  the  three 
causes,  it  was  declared  that  the  several  creditors  in 
the  said  reports  mentioned,  and  the  Appellants,  as 
assignees  and  holders  of  said  debentures,  were  entitled 
to  be  paid  their  respective  debts  and  interest  thereof 
out  of  the  rents  and  profits  of  the  trust  estates ;  and  it 
was  ordered,  among  other  things,  that  the  Master 
should  carry  on  the  accounts,  by  the  original  decree 
directed  to  be  taken  against  the  trustees,  against 
the  survivors  of  them,  from  the  foot  of  the  report  of 
August  \%04t. 

In  1828  the  Appellants  filed  their  original  bill  in  the 
Court  of  Chancery  in  Ireland^  against  the  Marquess 
and  the  surviving  trustees  of  the  indenture  of  1 799 ;  and 
thereby,  after  stating  the  several  decrees,  orders  and 
other  proceedings  hereinbefore  mentioned,  and  that  the 
receiver  appointed  in  1803  died  in  1826,  and  that  the 
Marquess  of  Donegal  was  in  receipt  of  the  rents  and 
profits  of  the  trust  estates,  and  was  resident  in  Ireland^ 
and  that  by  reason  thereof,  and  because  the  trust 
estates  were  all  situated  in  Ireland^  they  could  have 
no  benefit  of  the  said  suits,  proceedings  and  decrees 
therein  obtained  on  behalf  of  themselves  and  the 
other  creditors  of  the  Marquess,  without  the  aid  of  the 


(a)  1  Sim.  &  Stu.  491. 
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Court  of  Chancery  in  Ireland^ — they  prayed  that  they 
and  the  other  creditors  of  the  Marquess,  entitled  under 
the  trust  deed,  might  be  decreed  to  have  the  full 
benefit  of  the  said  several  suits  instituted  in  the  Court 
of  Chancery  in  England^  and  that  the  said  several 
decrees,  &c,  might  be  carried  into  execution  by  the 
decree  of  the  Court  of  Chancery  in  Ireland  as  far  as 
was  necessary,  and  that  a  receiver  might  be  appointed 
and  directed  to  pass  his  accounts  in  the  suits  in  Eng- 
land  before  the  Master  there,  and  that  the  Marquess 
of  Donegal  might  be  restrained  from  interfering  with 
the  receipt  of  the  rents  of  the  estates  comprised  in  the 
trust  deed,  &c.     The  Marquess  put  in  his  answer,  and 
the  cause  was  heard  by  the  Lord  Chancellor  of  /re- 
landj  who,  by  an  order  dated  m  January  1832,  dis- 
missed the  bill.     That  order  was  reversed  upon  appeal 
by  this  House  on  the  29th  of  July  1834  (i);  and  by 
the  order  of  reversal  it  was  declared  that  the  Appellants 
and  the  other  creditors  of  the  Marquess  of  Donegal^ 
entitled  under  the  decree  of  the  Court  of  Chancery  in 
England^  dated  the  18th  oi  June  1827,  ought  to  have 
the  aid  of  the  Court  of  Chancery  in  Ireland  for  carry- 
ing into  effect  the  order  of  the  Court  of  Chancery  in 
England  for  appointing  a  receiver  of  the  trust  estates ; 
and  it  was  ordered  to  be  referred  to  the  Master  in  the 
Court  of  Chancery  in  Ireland  to  appoint  such  receiver; 
and  it  was  further  ordered  that  an  injunction  should 
be  awarded  by  the  Court  of  Chancery  in  Ireland  to 
restrain  the  Marquess  from  receiving  the  rents  of  said 
estates,  and  that  that  Court  should  give  all  necessary 
directions  consequential  upon  the  appointment  of  such 
receiver  and  the  awarding  of  such  injunction. 

That  order  of  the  House  of  Lords  was  made  an  order 
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of  the  Court  of  Chancery  in  Ireland  on  the  Ist  of  ^l^- 
gust  1834^  and  that  Court  soon  afterwards  appointed 
a  receiver  over  the  said  trust  estates ;  and  by  a  decree 
dated  the  30th  November  1835,  and  made  on  the  hear- 
ing of  the  said  cause  of  Houlditch  v.  The  Marquess  of 
Donegal^  for  further  directions,  payment  was  decreed 
out  of  the  rents  and  profits  of  the  trust  estates  of  the 
demands  of  the  Appellants  and  of  the  other  creditors, 
of  the  Marquesd,  on  account  of  debts  set  forth  in  the 
reports  theretofore  made  in  the  Court  of  Chancery  in 
England  in  August  1804  and  July  1825,  and  it  was 
referred  to  the  Master  to  carry  on  the  accounts  of  the 
said  debts  from  the  report  o^  August  1804. 

In  December  1835,  the  Respondent,  Hugh  fFallacer  , 
oi  Dublin,  filed  his  bill  against  the  Appellants  and 
the  Marquess  of  Donegal  and  the  other  Respondents, 
stating  the  trust  deed  of  1799^  and  that  the  Marquess,, 
notwithstanding  the  provisions  therein  contained  for 
payment  of  his  debts,  continued  in  great  embarrassment,, 
and  unable  to  meet  the  demands  made  upon  him,  and 
therefore  in  1819,  when  the  Earl  of  Be/fast^  his  eldest 
son  and  tenant  in  tail  in  remainder  of  the  trust  estates, 
attained  his  age  of  21,  the  Marquess  entered  into  an 
arrangement  with  him,  which  empowered  the  Mar- 
quess to  raise  a  large  sum  for  payment  of  his  debts, 
and  to  charge  the  estates  with  such  sum  and  with 
additional  portions  for  his  younger  children ;  and  it 
was  agreed  between  them  that,  subject  to  these  charges, 
the  estates  should  be  re-settled  on  the  Marquess  for 
life,  with  remainder  to  the  Earl  for  life,  remainder  to 
the  Earl's  first  and  other  sons  in  tail  male,  with  divers 
remainders  not  material  to  be  stated  ;  that  the  Mar- 
quess and  Earl  accordingly  joined  in  suffering  common 
recoveries  of  the  said  estates,  and  by  deed,  dated  the 
12th  of  February  1819,  declared  that  the  same  should 
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enure  to  sudh  uses  as  they  should  jointly  appoint  in  the 
manner  therein  mentioned.  In  pursuance  of  that  power, 
and  by  an  indenture  of  seven  parts,dated  the  28thof  Oc- 
tober 1822,  the  usesof  the  said  recoveries  were  declared, 
and  the  estates  were  limited  to  trustees  for  99  years,  if 
the  Marquess  should  so  long  live,  upon  trust  to  permit 
the  Earl  of  Belfast^  his  executors,  administrators  and 
assigns,  to  receive  an  annuity  or  yearly  rentcharge  of 
5,000/.  during  the  life  of  the  Marquess,  and  in  case  of 
the  Earl's  marrying,  then  a  further  annuity  or  yearly 
rentcharge  of  1,000/.,  both  of  the  then  currency  of 
Ireland ;  and  in  further  trust  to  permit  Lord  Edward 
Chichester^  second  son  of  the  Marquess,  to  receive 
during  the  life  of  the  Marquess  a  yearly  rentcharge  of 
400/.;  and,  subject  to  these  rentcharges  and  to  the 
said  term,  the  said  estates  were  limited  to  the  use  of 
other  trustees  for  1,000  years,  for  raising  thereout 
"217,000/.  for  payment  of  debts  of  the  Marquess,  and 
subject  to  both  terms,  to  the  use  of  the  Marquess  of 
Donegal  for  life ;  and  after  his  decease,  upon  trust  for 
securing  to  the  Marchioness  of  Dtmegal  an  annuity  of 
3,000/.  for  her  life;  and  subject  to  the  said  terms  and 
trusts,  to  the  use  of  the  Earl  of  Belfast  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  &c.^ 
and  this  indenture  contained  a  power  for  the  Earl  of 
Belfast  to  charge  the  said  estates  in  manner  therein 
mentioned  with  100,000/.,  to  be  raised  after  the  death 
of  the  Marquess,  and  applied  as  the  Earl  should  direct. 
The  bill  further  stated,  that  the  Earl  of  Belfast 
intermarried  in  December  1822,  with  Lady  Harriet 
Butler^  and  thereupon  became  entitled  to  the  second 
annuity  or  yearly  rentcharge  of  1,000  /. ;  and  being 
desirous  of  securing  a  maintenance  for  her  between  the 
period  which  might  elapse  between  his  own  and  his 
father's  death,  in  case  he  should  die  before  his  father, 
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the  Earl,  by  indenture  dated  30th  of  August  1826,  con- 
veyed his  said  two  rentcharges  or  annuities  of  5,000/. 
and  1,000/.  to  trustees  to  secure  3,000/.  a  year  to 
his  said  wife  from  his  own  death,  during  the  joint  lives 
of  her  and  the  Marquess ;  and  subject  to  that  provi- 
sion, in  trust  for  himself,  his  executors,  administrators 
and  assigns.  The  bill  then  stated  that,  in  1832,  the 
Earl  of  Belfast  J  having  occasion  to  borrow  money, 
entered  into  an  arrangement  with  the  Respondent 
Hugh  Wallace  and  his  brother  John  IVallace^  for  the 
purpose  of  obtaining  loans  of  money,  and  he  executed 
to  them  his  bond,  dated  the  8th  of  September  1832, 
in  the  penal  sum  of  40,000  /.,  with  warrants  of  attorney 
to  confess  judgment  thereon  in  England  and  Ireland \ 
and  by  indenture  of  the  same  date  he  covenanted 
with  them  to  repay,  with  interest  at  six  per  cent.,  such 
sums  as  they  should  lend  or  procure  for  him ;  and 
he  thereby  conveyed  to  them  the  two  annuities  of 
5,000/.  and  1,000/.,  and  charged  the  said  estates,  in 
pursuance  of  the  power  given  to  him  by  the  inden- 
ture of  October  1822,  with  the  sum  of  100,000/.,  and 
directed  the  same  to  be  raised  and  paid  to  the  Respon- 
dent and  J.  Wallace^  with  interest  at  six  per  cent, 
from  the  death  of  the  Marquess  of  Donegal :  and  it 
was  thereby  declared  that  the  said  two  annuities  were 
assigned  in  trust,  in  default  of  payment  of  the  in- 
terest therein  covenanted  to  be  paid,  that  the  Respon- 
dent and  J.  Wallace  should  enter  into  the  receipt  of 
the  annuities,  and  pay  thereout  their  expenses  and  all 
interest  due  to  them,  and  pay  the  surplus  to  the  Earl 
of  Belfast^  his  executors,  administrators  and  assigns : 
and  it  was 'also  declared  that  the  charge  of  100,000/. 
was  assigned  on  trust  that  the  Respondent  and 
J.  Wallace  should  pay  themselves  thereout  all  costs 
and  expenses,  and  all  principal  monies  and  interest 
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which  should  be  due  to  them,  and  that  they  should 
stand  possessed  of  the  residue  in  trust  for  the  Earl, 
his  executors,  administrators  and  assigns. 

The  bill  farther  stated,  that  on  the  security  of  the 
last-mentioned  indenture,  this  Respondent  advanced 
7,066/.  165.  2d. J  and  J.  Wallace  764/.  65.,  to  the  Earl 
of  Belfast ;  and  that  in  pursuance  of  an  arrangement 
between  them,  the  Respondent  paid  J.  Wallace  the 
said  sum  of  764/.  65.,  and  J.  Wallace^  by  indenture 
dated  the  1st  of  July  1833,  released  to  him  all  his 
right  and  interest  in  the  said  annuities  and  charge  of 
100,000/.;  and  the  Earl  of  Belfast  covenanted  with 
the  Respondent,  that  Respondent  should  forthwith 
enter  into  the  receipt  of  the  two  annuities,  and  pay 
thereout  to  one  William  Pirrie  (who  was  a  trustee  for 
the  Respondent  Adam  John  M^Crory),  the  sum  of 
4,000/.  due  to  him,  and  retain  to  himself  the  amount 
of  all  sums  advanced  to  the  Earl  specifically  on  ac- 
count of  the  said  annuities,  with  interest  thereon ;  and 
the  Respondent  agreed  to  give  the  Earl  three  months' 
notice  before  requiring  payment  of  any  other  prin- 
cipal monies  then  due  to  the  Respondent,  except  such 
turns  as  were  advanced  on  foot  of  the  annuities,  and 
which  sums  then  amounted  to  4,500  /. :  and  pursuant  to 
these  and  subsequent  agreements  the  Respondent  ad- 
vanced to  the  Earl  3,000/.:  and  the  Earl,  by  indenture 
dated  the  15th  of  October  1834,  demised  all  the  estates 
comprised  in  the  settlement  of  the  22d  of  October  1822, 
to  the  Respondent  for  99  years  from  the  death  of  the 
Marquess  of  Donegal,  if  the  Earl  should  so  long 
live,  in  trust  to  secure  payment  of  such  monies  as 
should  be  due  from  him  to  the  Respondent  at  the 
^e^th  of  the  Marquess.  The  bill  then  stated,  that 
all  interest  on  the  Respondent's  advances  to  the 
Earl,  down  to  the  Ist  of  September  1834,  were  paid, 
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but  since  that  date  no  payment  was  made  to  him  on 
account  of  principal  or  interest,  and  that  he  had  since 
advanced  to  the  Earl  large  sums  as  loans ;  and  that 
on  a  settlement  between  Respondent  and  the  Earl,  in 
June  1835,  the  sum  of  27,000/.  appeared  to  be  due 
to  Respondent,  and  that  since  that  settlement  Re- 
spondent advanced  to  the  Earl,  on  the  faith  of  the 
aforesaid  securities,  further  large  sums  amounting  to 
3,844  Z.,  and  which,  with  interest  thereon,  as  well  as 
on  the  said  27,000/.,  still  remained  unpaid,  and  that 
8,500/.  of  the  aggregate  amount  was  advanced  by 
Respondent  specifically  on  foot  of  the  two  annuities. 

The  bill,  after  stating  the  proceedings  taken  by  the 
Appellants,  as  already  mentioned,  in  their  suit  in  the 
Court  of  Chancery  in  Ireland^  in  1828,  and  the  appeal 
to  this  House,  and  the  consequential  orders  by  which 
the  Appellants  had  obtained  the  appointment  of  a 
receiver  over  the  whole  of  the  property  comprised  in 
the  indentures  of  the  20th  oi  April  1799  and  the  15th 
of  October  1822,  and  that  Respondent  applied  to  them 
for  payment  (c),  charged  that,  according  to  the  true 
construction  and  effect  of  them,  the  said  two  annui- 
ties constituted  the  first  charge  on  the  rentcharge  of 
10,000/.  a  year  provided  for  the  Marquess  by  the 
former  of  those  indentures,  and  ought  therefore  to  be 
paid  by  the  receiver  in  the  cause  of  **Houlditch  v. 
ITie  Marquess  of  Donegal,**  in  preference  to  all  other 
debts  and  incumbrances* 

The  bill  prayed  that  an  account  might  be  taken  of 
the  monies  due  for  principal  and  interest,  by  the  Earl  of 
Belfast  to  A.  J.  M'Crory  and  to  this  Respondent,  on 
foot  of  his  aforesaid  advances ;  and  that,  in  taking  the 
said  accounts,  those  sums  might  be  distinguished  which 


(c)  See  the  terms  of  the  applications, /70f/  651. 
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had  been  advanced  by  this  Respondent  expressly  on 
foot  of  the  two  annuities  of  5,000/.  and  1000/.;  and 
also,  that  an  account  might  be  taken  of  all  monies  ap- 
plicable to  the  payment  of  the  said  annuities  received 
by  any  of  the  defendants  since  the  1st  of  July  1833, 
or  such  other  day  as  the  Court  should  name  for  that 
purpose ;  and  that  such  of  the  defendants  as  ought, 
might  be  ordered  to  pay  this  Respondent  the  amount 
due  to  him,  together  with  his  costs;  and  that  for 
this  purpose  any  sums  in  court,  to  the  credit  of  the 
cause  of  "  Houlditch  v.  The  Marquess  of  DonegaJ,' 
which  should  appear  applicable  to  the  purpose,  might 
be  impounded ;  and  that  this  Respondent,  until  his  said 
demands  should  be  satisfied,  might  be  declared  en- 
titled, during  the  life  of  the  Marquess,  to  the  receipt 
of  the  annuities  of  5,000/.  and  1,000/.,  on  the  trusts 
declared  in  the  aforesaid  indentures  of  8th  September 
1832  and  1st  July  1833,  and  might  be  put  into  pos- 
session of  the  same  accordingly  ;  and  that  for  the  dis- 
charge of  any  arrears  due  on  foot  of  the  said  two  annui- 
ties, the  said  estates,  or  a  competent  part  thereof,  might 
foe  sold  for  the  residue  of  said  term  of  99  years ;  and 
that,  for  any  balance  which  should  remain  impaid,  this 
Respondent  might  be  declared  entitled  to  resort  to  the 
charge  of  100,000  /. ;  and  that  for  the  purposes  afore- 
said, all  proper  accounts  might  be  taken,  and  neces- 
sary directions  given;  and  that  a  receiver  might 
be  appointed  over  the  said  estates,  or  the  receiver  ex- 
tended from  the  cause  of  Houlditch  v.  The  Marquess 
of  Donegal^  to  this  cause,  and  ordered  to  pay  to  this 
Respondent  the  full  half-yearly  gales  of  the  annuities 
of  5,000  /.  and  1,000/.  out  of  the  rents  and  profits  of 
the  said  estates,  and  that  this  Respondent  might  have 
the  usual  general  relief. 

The  Marquess  of  Donegal^  and  several  other  de- 
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fendants  to  the  bill,  appeared  thereto,  but  did  not' 
answer  the  bill,  which,  as  against  them^  was  therefore 
ordered  to  be  taken  pro  confesso. 

The  Earl  of  Belfast  and  Lord  Edward  Chichester 
answered  separately,  admitting  the  charges  in  the 
bill  so  far  as  they  were  severally  concerned,  and  they 
insisted  that  their  respective  annuities  of  5,000/., 
1,000/.,  and  400/.,  secured  to  them  by  the  indenture 
of  1822,  were  charged  upon  and  payable  out  of  the 
annuity  of  10,000  /.  secured  to  the  Marquess  of 
Donegal  by  the  deed  of  1799,  and  prior  to  all  other 
charges  on  that  annuity. 

WUliam  WGeorge,  since  deceased,  and  Thomas 
Vernon  and  Charles  Greenfell,  other  defendants  to  the 
bill  and  Respondents  in  this  appeal,  answered  severally, 
merely  stating  their  own  rights  in  the  premises  as  trus- 
tees in  several  of  the  indentures  hereinbefore  mentioned, 
Adam  J.  M^Crory  also  answered,  asserting  his  claims 
against  Lord  Belfast^  and  insisting  on  the  benefit  of 
the  deed  of  July  1833.  The  Respondent  James  Dash-- 
wood  answered  separately,  setting  forth  various  de- 
mands against  the  Marquess  of  Donegal  at  the  suit 
of  the  banking  company  of  Strange^  Dashwood  Sf  Co., 
whereof  he  had  been  a  member,  and  especially  a 
judgment  obtained  in  the  Court  of  King's  Bench  in 
Ireland  against  the  Marquess,  by  John  Towgood  and 
John  Ingram^  as  trustees  for  the  said  banking  company, 
in  the  names  of  the  said  Dashwood,  and  of  James 
Strange  and  Gabriel  Tucker  Stewart,  since  deceased, 
and  of  William  M^George,  together  with  an  Elegit 
issued  thereon. 

Edward  Houlditch^  one  of  the  Appellants,  answered 
the  Bill  separately,  and  declared  himself  an  utter 
stranger  to  all  dealings  between  the  Earl  of  Belfast 
and  the  Respondent  fVallace.     He  admitted  the  deed 
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of  20th  April  1799,  and  claimed  a  sum  of  3,000/.  as 
due  to  himself  on  foot  of  debentures  held  by  him, 
which  had  been  issued  under  that  deed.  He  denied 
that  the  annuities  of  5,000  /.  and  1,000/.,  limited  to  the 
Earl  of  Belfast  by  the  deed  of  28th  October  1822, 
were  the  first  charges  on  the  annuity  of  10,000  /.  pro- 
vided for  Lord  Donegal  by  the  deed  of  April  1799, 
inasmuch  as  he  alleged  that  the  said  Marquess  had, 
for  thirty  years  after  the  execution  of  that  deed,  con- 
tinued to  receive  and  appropriate  the  rents  and  profits 
of  the  said  estates,  in  derogation  of  the  rights  of  his 
creditors  claiming  under  that  deed,  and  in  violation 
of  his  own  covenants  and  agreements  therein  con- 
tained ;  and  the  said  Appellant  therefore  contended 
that  payment  of  the  said  annuity  ought  to  be  sus- 
pended, and  that  neither  the  Marquess,  nor  any 
person  claiming  under  him,  had  any  right  to  any 
payment  on  foot  of  it  until,  out  of  the  yearly  accumu- 
lations thereof^  the  amount  so  withdrawn  by  the  Mar- 
quess from  his  creditors  should  be  made  good.  He 
also  submitted,  that  neither  the  deed  of  October  1822, 
nor  any  other  arrangement  tending  to  charge  the  life 
estate  of  the  Marquess,  could  be  made  to  affect  the 
rights  of  creditors  claiming  under  the  deed  of  1799, 
without  the  consent  of  the  trustees  named  therein. 
He  also  relied  on  the  fact,  that  neither  the  decree  nor 
order  pronounced  by  this  House  in  the  cause  of 
H&ulditck  V.  Marquess  of  Donegal^  on  the  29th  of 
July  1834  ((f),  nor  the  decree  of  the  Court  of  Chan- 
cery of  the  30th  November  1835,  pronounced  in 
the  said  cause  on  the  hearing  for  further  directions, 
contained  any  directions  for  payment  of  the  annuity 
of  10,000/.  to  the  Marquess,  as  being  a  fact  conclu- 
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sive  against  the  right  of  any  person  claiming  under 
the  Marquess  to  any  portion  of  the  said  annuity ;  and 
he  likewise  relied  on  the  refusal  by  the  Chancellor  of 
Irelandj  on  the  11th  oi  January  1836,  upon  a  motion 
of  the  Marquess,  to  vary  the  notes  of  the  said  decree 
of  the  30th  November  1835,  by  inserting  a  specific 
direction  for  the  payment  of  the  said  annuity  to  the 
Marquess. 

The  Appellants,  John  and  James  Houlditch,  and 
Francis  Stubbsj  put  in  a  joint  answer  to  the  bill,  and 
claimed  a  sum  of  60,000  /.  and  upwards,  as  due  to 
them  as  holders  of  debentures  under  the  deed  of  20th 
April  1799.  Their  answer  was,  in  other  respects,  the 
same  with  the  answer  of  Edward  Houlditch.  On  the 
31st  oi  December  1836  they  filed  a  supplemental  bill 
in  the  Court  of  Chancery  in  Ireland  in  the  cause  of. 
Houlditch  V.  the  Marquess  of  Donegal^  making  the 
Respondent  Wallace  a  party  defendant  thereto;  and 
the  bill,  after  stating  and  charging  to  the  efiect  of  the 
statements,  &c.  in  the  above  answer  of  Edward  Hotd' 
ditch,  prayed  an  account  of  the  bygone  rents  received 
by  the  Marquess  above  the  annuity  of  10,000  /.,  and 
payment  of  the  surplus  into  court  for  the  benefit  of 
his  creditors  in  the  cause  o{  Houlditch  v.  The  Marquess 
of  Donegal,  and  that  in  the  meantime  payment  of  the 
annuity  be  suspended.  That  cause  has  not  yet  been 
brought  to  a  hearing. 

The  Lord  Chancellor  of  Ireland  having  heard  the 
present  cause  upon  certain  admissions,  including  the 
various  deeds,  decrees,  and  orders  before  mentioned, 
bv  his  decree  dated  the  5th  of  June  1837,  declared  the 
annuities  of  5,000  /.,  1,000  /.,  and  400/.,  limited  to  the 
Earl  of  Belfast  and  Lord  Edward  Chichester  respec- 
tively by  the  indenture  of  settlement  of  the  28th  of 
October  1S22,  to  be  well  charged  upon  and  payable 
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out  of  the  annuity  of  10,000/.  resented  to  the  Mar- 
quess  of  Donegal  by  the  indenture  of  the  20th  of 
April  1799,  and  to  be  well  charged  accordingly  upon 
the  trust-term  of  99  years  by  said  last-mentioned 
indenture  created,  and  to  be  now  payable,  under  the 
trusts  thereof,  out  of  the  rents  and  profits  of  the  estates 
comprised  in  that  trust-term ;  and  it  was  referred  to 
the  IM  aster  to  take  an  account  of  the  sums  then  due 
on  foot  of  the  annuity  of  10,000/.,  which  had  accrued 
since  the  filing  of  the  bill  in  this  cause,  and  to 
inquire  and  report  as  to  the  funds  properly  applicable 
to  discharge  the  same;  and  also  an  account  of  the 
sums  then  due  and  owing  on  foot  of  the  two  annui- 
ties of  5,000/.  and  1,000/.  limited  to  the  Earl  of 
Belfast ;  and  also  the  sum  then  due  to  Lord  Edward 
Chichester y  on  foot  of  the  said  annuity  of  400/.  limited 
to  him ;  and  also  an  account  of  the  sums  then  due 
to  Hugh  Wallacey  for  principal  and  interest  on  foot 
of  the  said  several  deeds  of  the  8th  of  September 
1832,  the  1st  of  July  1833,  and  the  15th  of  October 
1834;  and  also  an  account  of  the  sums  then  due 
and  owing  to  A.  J.  M^Croryy  for  principal  and  interest 
on  monies  advanced  by  W.  Pirricj  his  trustee,  to  the 
Earl  of  Belfast :  and  in  taking  the  accounts  afore- 
said, the  Master  was  to  distinguish  the  sums  due 
for  principal  and  interest  on  the  advances  made  by 
Hugh  Wallace  to  and  for  the  use  of  the  Earl  of  BeU 
fa^t  specifically  on  foot  of  the  annuities  of  5,000  /.  and 
1,000/. :  and  his  Lordship  referred  it  to  the  Master 
to  take  an  account  of  all  incumbrances  specifically 
charged  upon  the  annuity  of  10,000/.,  and  of  the 
incumbrances  specifically  charged  upon  the  annuities 
of  5,000/.  and  1,000/.,  if  any,  prior  to  the  plaintiff ^s 
demand  thereon  respectively,  and  of  the  sums  then 
due  and  owing  for  principal  and  interest  upon  foot  of 
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such  incumbrances  respectively:  and  the  plaintiff 
not  having  objected  thereto,  his  Lordship  declared 
this  decree  to  be  without  prejudice  to  the  rights  of 
J.  Dashwoodj  as  surviving  elegit  creditor  of  the  Mar- 
quess of  Donegalj  and  claimant  upon  the  sum  of 
6,428/.  6«.  id.  Government  old  Three-and-a-half  per 
cent,  stock,  then  standing  to  the  separate  credit  of 
John  Stephenson  Salt^  the  receiver  of  the  outstanding 
assets  of  J.  Strange^  J.  Dashwood^  and  fV.  M^George^ 
in  the  original  and  supplemental  causes  of  Haulditch 
V.  The  Marquess  of  Donegal^  under  an  order  of  the 
Court,  dated  the  31st  of  January  1837. 

From  this  decree,  and  also  from  an  order  dated  the 
15th  of  June  1837,  for  extending  the  receiver  in  the 
cause  of  Houlditch  v.  The  Marquess  of  Donegal  to 
the  cause  of  fFaJlace  v.  The  Marquess  of  Donegal,  the 
Messrs,  Houlditch  and  Stubbs  appealed,  praying  that 
the  decree  and  order  may  be  reversed,  and  the  bill 
dismissed  with  costs,  as  against  the  Appellants. 


Mr.  Pemberton  and  Mr.  Bethelly  for  the  Appel- 
lants : — The  real  question  in  this  appeal  is,  whether 
Ktk  assignee  of  a  chose  in  action  is  to  take  the  rents  of 
Lord  Donegal s  estates,  in  preference  to  creditors  for 
whose  benefit  those  estates  were  demised  to  trustees, 
by  the  indenture  of  1799.  The  Appellants  are  holders 
of  assignable  debentures  issued  in  pursuance  of  the 
trusts  of  that  indenture,  and  the  particulars  of  the 
debts  secured  by  them  were  proved  before  the  Master, 
and  comprised  in  his  report  made  in  August  1804, 
under  the  decree  of  reference  in  the  English  cause  of 
Jones  V.  Zorrf  Donegal.  The  receiver  appointed  over 
the  tmst  estates  by  an  order  in  that  cause,  was  ob- 
structed and  actually  turned  out  by  Lord  Donegal^ 
who,  notwithstanding  the  subsequent  orders  made  for 


^N  APPEALS  AND  WRITS  OF  ERROR. 


'645 


Continuing  the  receiver,  did  himself  receive  all  the 
rents  and  other  profits,  from  1802  to  1834,  in  viola- 
tion of  those  orders  and  of  the  deed  of  trust ;  so  that 
in  1822,  when  he  granted  the  two  annuities  to  Lord 
Belfast^  he  was  indebted  to  the  trust  estate  in  a  sum 
exceeding  200,000  /.  for  rents  and  profits  received  by 
him  over  and  above  his  own  annuity  of  10,000  /.  That 
annuity  payable  to  Lord  Donegal  was  liable  to  the 
debenture  creditors  until  his  debt  to  the  trust  estate 
was  discharged.    Was  the  assignee  of  the  annuities 
granted  out  of  Lord  DonegaFs  annuity  to  be  held  to 
be  in  a  better  situation  than  himself?    Was  Lord  Bel- 
fast or  Mr.  TVallace,  assignees  of  a  chose  in  action^  to 
take  a   greater  interest  in   that   annuity  than  Lord 
Donegal  had  in  it?      The  order  of   this  House  in 
July  1834,  reversing  a  former  decree  of  Lord  Plun^ 
ketj  in  the  cause  of  Houlditch  v.  Donegal,  declared, 
in  efiect,  all  the  rents  of  the  trust  estates  to  be  sub- 
ject to  the  debts  due  to  the  Appellants  and  the  other 
debenture  creditors,  for  it  declared  "  that  the  Appel- 
lants and  the  creditors  of  Lord  Donegal,  entitled  under 
the  decree  of  the  Vice-Chancellor  of  England,  of  the 
18th  of  June  1827,  ought  to  have  the  assistance  of  the 
Court  of  Chancery  in  Ireland  for  carrying  into  eflfect  the 
orders  of  the  Court  of  Chancery  in  England,  whereby 
a  receiver  was  appointed  over  the  estates  comprised 
in  the  trust  deed,"  and  "  that  the  tenants  of  the  said 
estates  were  to  attorn  and  pay  their  rents,  as  well 
those  in  arrear  as  those  growing,  &c.,  to  such  receiver:" 
and  '*  it  was  further  ordered  that  an  injunction  should 
be  awarded  by  the  Court  of  Chancery  in  Ireland,  to 
restrain  Lord  Donegal  and  his  agents  from  receiving 
or  interfering  in  the  receipt  of  the  rents  of  any  part 
of  the  estates  comprised  in  the  trust  deed."     That 
order  was  made  an  order  of  the  Court  of  Chancery 


1858. 

HOUI.DITCH 

and  others 

V, 

Wallacb 
and  others. 


646 


CASES  IN  THE  HOUSE  OF  LORDS 


and  others 

V. 

Wallace 
and  otben. 


1838.       in  Ireland,  and  a  receiver  was  accordingly  appointed 

HouLDiTCM  ^^  *^^  ®^^  of  August  1834;  and  by  the  decree  of  that 
Court,  made  in  November  1836,  upon  further  direc- 
tions, the  Appellants  were  declared  ^^  entitled  to  be  paid 
their  debts  in  full,  out  of  the  rents  of  the  trust  estates, 
pursuant  to  the  English  decree  of  the  18th  of  June 
1827,  and  the  order  of  this  House ;  and  it  was  referred 
to  the  Master  to  carry  on  the  accounts  of  the  sums 
due  to  the  Appellants  from  the  report  in  Jones  v. 
liOrd  Donegal^  dated  Augu^st  1804."  Before  this  last 
decree  was  drawn  up,  a  motion  was  made  on  behalf 
of  Lord  Donegal  for  amending  the  same,  by  inserting 
a  declaration  that  he  was  entitled  to  be  paid  by  the 
receiver  the  annuity  of  10,000/.,  but  the  Lord  Chan- 
cellor of  Ireland  refused  that  application  with  costs. 
The  decree  afterwards  made  by  his  Lordship,  and 
which  is  the  subject  of  this  appeal,  was  directly 
opposed  to  his  former  orders  and  decrees,  and  to  the 
order  of  this  House. 

The  proper  course  for  Mr.  Wallace  to  pursue  was, 
instead  of  filing  a  bill,  which  was  wholly  irregular,  to 
apply  to  the  Court  of  Chancery  in  Ireland,  for  an 
order  to  be  examined  pro  interesse  sua.  The  Court 
of  Chancery  in  Ireland  having  been  in  possession 
of  the  trust  estates  by  its  receiver,  ought  not  to 
allow  that  possession  to  be  disturbed  by  an  adverse 
suit  praying  another  receiver.  The  object  of  the 
former  suits  on  behalf  of  the  debenture  creditors, 
revived  and  continued  by  the  Appellants,  was  to 
execute  the  trusts  of  the  deed  of  1799.  Mr.  Wal- 
lace filed  his  bill  as  assignee  of  Lord  Belfast^ 
annuities,  claiming  payment  of  them  out  of  the  an- 
nuity secured  to  Lord  Donegal  by  the  same  trust 
deed.  Had  he  followed  the  usual  course  of  prac- 
tice, and  come   in  under  the  decree  in  the  Appel- 
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lants'  suit^  the  relief  sought  by  his  bill  could  not  be 
granted.  The  institution  of  a  separate  suit  by  him 
was  designed  to  escape  from  the  effect  of  the  proceed- 
ings in  the  former  suits.  The  Lord  Chancellor  of 
Ireland  held,  by  this  decree,  that  Lord  Belfast  or 
Mr.  Wallace  was  not  bound  by  those  proceedings,  or 
affected  with  notice  of  them,  as  they  were  proceedings 
inter  alios^  and  in  a  foreign  jurisdiction  :  but  his  Lord- 
ship had,  by  his  own  orders,  and  decree  on  further 
directions,  in  the  Appellants'  suit  in  1835,  made  the 
previous  orders  of  the  Court  of  Chancery  in  England^ 
and  of  this  House,  available  in  Ireland^  where  the 
trust  estates  were  situated,  and  where  Lords  Donegal 
and  Belfast,  and  Mr.  Wallace,  were  residing. 

By  the  order  of  this  House,  in  July  1 834,  the  rents 
of  the  estates  were  declared  to  be  bound  by  the 
orders  made  in  the  original  and  supplemental  causes 
in  this  country,  from  the  appointment  of  the  receiver 
in  1803.  It  could  not  be  contended  that  while  the 
Court  in  Ireland  was  carrying  into  effect  the  orders 
made  here,  there  was  no  lis  pendens,  of  which  Lord 
Belfast  and  Mr.  Wallace  were  to  take  notice.  It  was 
their  duty,  before  they  dealt  with  Lord  DonegaTs 
annuity,  to  make  some  inquiry  of  the  trustees,  who 
had  the  payment  of  it,  by  which  they  could  have  dis- 
covered that  it  was  largely  in  debt  to  the  trust  fund, 
and  that  no  part  of  it  was  payable  until  that  debt 
was  satisfied.  The  trusts  of  the  deed  of  1799  were 
not,  as  the  Lord  Chancellor  of  Ireland  construed  it, 
first  and  in  all  events,  to  pay  Lord  Donegal  10,000  /. 
a  year,  but  that  the  trustees  should  receive  all  the 
rents  and  profits  for  the  purposes  of  the  trusts,  and 
out  of  them  pay  the  Marquess  10,000/.  a  year.  But  if 
he,  in  violation  of  the  trust-deed,  and  in  contempt  of 
the  orders  of  Court,  received  more  than  that  sum,  the 
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trustees  were  entitled  to  retain  his  annuity  until  the 
debt  due  from  him  to  the  trust,  in  respect  of  the 
rents  received  and  withheld  by  him  from  1803  to 
1834,  was  fully  discharged.  In  Waring  v.  Coven- 
try(f)j  a  case  in  which  a  tenant  for  life  failed  to 
keep  down  the  interest  of  a  charge  on  his  estate,  and 
the  trustees  of  a  term,  created  for  the  purpose  of  that 
charge,  raised  a  larger  sum  from  the  estate,  to  the 
prejudice  of  the  remainder-man,  the  Master  of  the 
Rolls  (Sir  J.  Leach)  said,  "  As  tenant  for  life,  he  was 
bound  to  keep  down  the  interest;  and  having  taken 
from  the  estate  more  than  he  was  entitled  to,  what 
may  hereafter  accrue  to  him  in  respect  of  his  life 
estate,  must  go  to  reimburse  the  estate  for  the  excess 
of  his  receipts,  and  does  not  form  a  mere  personal 
demand  against  him.  His  assignees  stand  in  the 
same  situation  as  the  defendant  himself  (the  tenant 
for  life),  and  can  claim  only  what  he  could  equitably 
claim."  That  case  was  quite  applicable,  and  bore 
strongly  on  this. 

The  case  of  Priddy  v.  Rose  (g)  was  still  stronger. 
The  plaintiffs  there,  annuitants  of  one  Huntj  who.  as 
a  security  for  payment  of  the  annuities,  assigned  to 
them,  among  other  things,  the  dividends  of  certain 
funds  to  which  he  was  entitled  for  his  life  under  his 
marriage  settlement,  filed  their  bill  against  the  trus- 
tees of  that  settlement,  for  the  dividends  that  accrued 
due  on  the  funds.  The  trustees  answered  that,  al- 
though by  the  settlement  Hunt  was  entitled  to  the 
dividends  for  his  life,  yet  by  the  same  settlement  he 
covenanted  to  pay  them  4,000/.,  to  be  laid  out  in 
like  trusts  as  the  other  funds ;  that  as  he  never 
performed  that  covenant,  they  had  a  right  to  stop  the 
dividends  to  be  applied  to  make  good  the  sum  of 

(f)  2  Myl.  icK.  406.  (g)  3  Meriv.86;  seep.  104, 
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4,000  /.  which  he  ought  to  have  paid  them.  The  Mas- 
ter of  the  Rolls  (Sir  fV.  Grant) ^  in  giving  his  judg- 
ment on  that  point,  said,  '^  As  to  the  question  between 
the  plaintiffs  and  the  trustees,  it  arises  on  the  follow- 
ing facts : — Hunfs  marriage  settlement  was  in  April 
1795.  The  4,000  I.  became  payable  in  four  years 
afterwards.  It  does  not  appear  that  the  trustees  ever 
made  any  application  for  the  payment  of  that  money. 
The  first  annuity  was  granted  in  1802,  the  others  in 
1806 ;  Hunt  absconded  in  1810,  down  to  which  time 
he  had  received  the  dividends  from  the  trustees,  and 
paid  the  annuities  as  they  became  due.  No  notice 
Ld  ever  been  given  ,o  ti..'tru.tee,  of  4e  .^ignmen. 
of  the  dividends  until  after  Hunt  had  absconded :  the 
question  is,  whether  the  dividends  can  be  stopped. 
See  how  the  case  would  have  stood  between  the  trus- 
tees and  Hunt  himself.  I  apprehend  it  to  be  clear, 
that  he  could  not  have  claimed  a  benefit  under  the 
settlement  without  making  good  his  part  of  it.  The 
trustees  might  give  him  what  credit  they  chose,  sub- 
ject to  their  responsibility  to  their  cestui  que  trusts ; 
but  they  might,  at  any  time  after  the  4,000  /.  became 
due,  have  stopped  the  dividends,  if  the  money  was  not 
paid.  Supposing  he  had  become  a  bankrupt,  the 
trustees  would  have  this  equity  as  against  the  .assignees, 
as  was  determined  by  Lord  Thurlow  in  Ex  parte  Mit- 
fordy  His  Honor,  after  stating  the  facts  of  that  case, 
and  the  order  made  in  it(A),  which  bears  closely  on  this 
case,  proceeds  thus :  "  If  as  against  Hunt  the  trustees 
had  the  equity  of  stopping  the  dividends  to  make  good 
the  debt  of  4,000?.,  could  he,  by  this  act,  without  their 
knowledge  or  consent,  deprive  them  of  that  equity  ? 
The  assignee  for  the  annuitants  taking  no  legal  in- 
terest in  the  funds,  could  only  take  subject  to  the  same 

(A)  3  Meriv.  105. 
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HmniiDiTCH    ^^^  principle  so  clearly  laid  down  in  those  three  cases 

andothew    that  this  appeal  has  been  brought*     The  principle 

Wallace    was  constantly  acted  upon  in  bankruptcy ;  Smith  y. 

and  oihere.    Smith  (i) ;  and  it  was  the  duty  of  this  House  to  carry 

it  out  in  this  case. 

There  are  now  two  inconsistent  decrees  on  the 
records  of  the  Court  of  Chancery  in  Ireland.  The 
orders  made  in  pursuance  of  the  declaration  of  this 
House  in  the  former  appeal,  and  the  decree  on 
further  directions  in  1835,  in  the  cause  of  Houlditch 
V.  Lord  Donegal^  directed,  in  effect,  that  his  deben- 
ture creditors  be  first  paid  out  of  the  rents ;  but  the 
decree  now  appealed  from,  without  altering  the  former, 
expressly  declared  that  not  these,  but  other  creditors, 
assignees  of  Lord  DonegaVs  annuity,  assignees  of  a 
chose  in  action^  should  be  paid  before  them,  to  the 
extent  of  6,000/.  a  year;  so  that  the  declaration  of 
this  Housein  JWy  1834,  and  the  orders  consequential 
on  it,  must  be  null  or  this  decree  reversed. 

[The  Lord  Chancellor:  The  decree  only  declares 
that  the  annuities  of  6,000/.  and  1,000/.  are  well 
charged  on  the  annuity  of  10,000/.  It  does  not 
direct  any  payment,  but  it  directs  an  inquiry  as  to 
priority  of  demands.  Can  there  be  any  doubt  that 
the  two  annuities  are  well  charged  on  Lord  DonegaVs 
annuity  ?  How  are  the  Appellants  prejudiced  by  the 
decree,  or  prevented  from  going  before  the  Master, 
and  showing,  if  they  can,  that  they  are  prior  incum- 
brancers ?  They  contend  that  no  part  of  the  10,000  L 
ought  to  be  paid  to  Lord  Donegal  until  their  de- 
mands are  satisfied.  What  part  of  the  decree  inter- 
feres with  them  ?] 

The  pleadings  explain  the  decree.  The  Respondents' 

(0  1  Younge  &  C.  338. 
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bill,  after  stating  the  proceedings  in  the  Appellants' 
suits  in  England  and  in  Ireland,  charged  that  ^^  he  had 
applied  to  the  Appellants  to  pay  him,  or  permit  him 
to  receive,  out  of  the  rents  and  profits  of  the  premises 
collected  by  them,  so  much  as  would  suffice  to  cover 
his  demands,  or  at  least  to  discharge  the  arrears  of 
interest  due  to  him,  and  also  the  sums  advanced  by 
him  specifically  on  foot  of  the  said  two  annuities ; 
and  he  required  them,  for  the  future,  during  the 
life  of  Lord  Donegal,  to  pay  him  (the  Respondent) 
the  amount  of  the  two  annuities  of  6,000/.  and 
1,000/.,  to  the  receipt  whereof  he  claimed  to  be 
entitled  in  preference  and  priority  to  the  Marquess, 
the  Earl  of  Belfast,  or  the  Appellants,  or  any  other 
creditor  claiming  under  the  decree  in  the  cause  of 
Houlditch  V.  The  Marquess  of  Donegal^  The  prayer 
of  the  bill  was  to  the  same  efiect,  and  the  decree,  in 
conformity  with  the  charges  and  prayer,  is,  that 
**  the  annuities  are  now  payable  out  of  the  rents  and 
profits." — [The  Lord  Chancellor:  Might  not  every 
word  of  this  decree  stand  consistently  with  the  Appel- 
lants' rights  ?] — Not  consistently  with  the  declaration 
that  "  the  annuities  are  now  payable  out  of  the  rents 
and  profits  of  the  estates  comprised  in  the  trust  in- 
dehture."  The  decree  is  also  at  variance  with  the 
forms  of  the  Court.  The  Respondent  ought,  instead 
of  filing  a  bill,  to  have  gone  in  under  the  former 
decree ;  but  by  this  course  of  proceeding  he  has  got 
rid  of  all  the  orders  made  in  favour  of  the  A  ppellants. 
The  decree  was  also  contrary  to  the  spirit,  if  not  to 
the  letter  of  the  declaration  of  this  House  in  July 
1834,  to  the  decree  and  orders  of  the  Court  of 
Chancery  in  Ireland  consequential  on  that  declara- 
tion, and  to  an  order  subsequently  made  by  the  Lord 

Chancellor  of  Ireland,  by  which  he  refused  a  matit)a 
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made  on  behalf  of  Lord  Donegal  to  insert  in  the 
decree  a  declaration  that  the  10,000/.  a  year  should 
be  paid  to  him  by  the  receiver.  Mr.  Wallace^  the 
assignee  of  a  cliose  in  action^  ought  not  to  be  put  in 
competition  with  the  creditors  of  Lord  Donegal  under 
the  trust-deed  of  1799;  his  claim,  arising  subse- 
quently, should  be  postponed  until  theirs  shall  be 
satisfied.  He  had  ample  security  for  the  ultimate 
payment,  in  the  assignment  of  Lord  Belfast s  charge 
of  100,000  /.  to  be  raised  out  of  the  estates  after  Lord 
DonegaVs  death;  but  if  that  event  should  happen 
before  the  Appellants  are  paid,  their  chance  of  pay- 
ment will  be  gone  for  ever. 


Mr.  Tinney  and  Mr.  Knight  Bruce  (Jt)  (Mr.  Purvu 
with  them),  for  the  Respondent  Wallace : — ^There  is 
no  question  of  a  chose  in  action  in  this  case.  It 
has  never  been  held  that  an  interest  charged  upon 
land  could  not  be  efi*ectually  assigned.  It  may 
pass  by  lease  and  release,  and  in  Comyn's  Digest, 
where  the  doctrine  is  laid  down,  rents  and  annuities 
are  given  as  instances  of  things  lying  in  grant.  By 
the  deed  of  1822,  executed  for  the  purpose  of  pro- 
viding an  immediate  income  for  Lord  Belfast,  in  pur- 
suance of  the  agreement  entered  into  previous  to  the 
recoveries  in  1819,  Lord  Donegal s  interest  in  the 
annuity  of  10,000  ?.,  reserved  to  him  by  the  deed  of 
1799,  was  passed  to  Lord  Belfast  to  the  extent  of 
6,000  /.  a  year,  and  to  that  extent  is  Mr.  fVaUace  a 
first  incumbrancer  on  it,  as  assignee  of  Lord  Belfast, 
The  necessary  legal  efltect  of  the  deed  of  1822  was  to 
charge  the  annuities  of  6,000/.  and  1,000/.  upon 
every  interest  that  Lord  Donegal  had  in  the  pre- 

{k)  Mr.  Knight  took  the  addition  of  Bruce  in  the  autumn  of 
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mises.  A  conveyance  of  the  fee-simple  in  property 
purports  to  convey  all  the  interest  the  party  has; 
therefore,  if  he  has  an  inferior  interest,  can  it  be 
doubted  that  it  ivill  pass  under  such  a  conveyance  ? 
and  a  derivative  chattel  interest  passes  as  well  as  the 
fee.  Burton  v.  Barclay  (J).  The  recoveries  did  not 
affect  Lord  DonegaVs  interests  in  the  estates  under 
the  trust  deed  of  1799.  In  Cruise  on  Recoveries, 
p.  31 6,  it  is  stated  that  ^^  no  estates  or  interests  are 
barred  by  a  common  recovery  but  those  which  are 
subsequent  in  point  of  limitation  to  the  estate  of 
which  the  recovery  is  suffered,  for  all  the  interests 
precedent  remain  as  they  were  before." 

It  has  been  argued,  on  behalf  of  the  Appellants, 
that  no  property  can  be  assigned  without  being  sub- 
ject in  the  hands  of  the  assignee  to  all  the  equities  to 
which  it  was  subject  before  assignment.  That  argu- 
ment  is  answered  by  several  cases  of  unquestioned 
authority.  In  Mitford  v.  Mitford  (m),  which  was  a 
claim  by  the  assignees  of  a  bankrupt,  who  was  enti- 
tled in  right  of  his  wife,  against  the  surviving  wife. 
Sir  Wm.  Grant  held  that  there  was  a  distinction  be- 
tween a  particular  assignment  for  valuable  consi- 
deration and  an  assignment  by  operation  of  law,  as 
in  bankruptcy.  **  In  equity,"  his  Honor  observes, 
*^  a  distinction  seems  to  have  been  made  between  a 
voluntary  assignment  and  an  assignment  for  valuable 
consideration.  The  wife  surviving  is  not  bound  by 
his  (the  husband's)  voluntary  assignment.  But  by 
an  assignment  for  valuable  consideration,  it  is  said 
she  is  bound  both  as  to  choses  in  action  and  equitable 
interests.  Supposing  this  doctrine  to  be  established, 
the  question  then  would  be,  whether  an  assignment 
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in  bankruptcy  is  of  the  same  nature,  and  produces 
the  same  effect,  as  an  actual  assignment  for  valuable 
consideration.  It  may  seem  strange  that  a  man 
should,  in  any  way,  be  able  to  transfer  to  another  a 
larger  or  better  interest  than  he  has  in  himself.  The 
interest  he  has  in  her  chose  in  action^  or  equitable 
interest,  is  only  a  right  or  power  to  reduce  it  into 
possession.  But  what  is  supposed  to  pass  to  an  assig- 
nee for  valuable  consideration,  is  the  absolute  right 
to  the  property  wholly  freed  from  her  contingent 
right  by  survivorship.  If  such  be  the  rule,  it  is  the 
favour  a  Court  of  Equity  shows  to  such  a  purchaser 
that  operates,  as  in  many  cases  it  does,  to  put  him  in 
a  better  situation  than  the  party  from  whom  he  de- 
rives his  title."  There  are  two  other  cases  on  the 
same  subject,  equally  applicable  to  the  present  case; 
George  v.  Milbank  (n),  which  cannot  be  distinguished 
in  its  circumstances  from  this,  and  Geary  v.  BeaU" 
mont  (o),  which  wa§  the  case  of  a  specific  l^acy  given 
to  an  executor,  who  afterwards  committed  a  devdstavitj 
and  became  bankrupt.  The  subject  of  the  specific 
bequest  was  sold  by  his  assignees,  and  it  was  held 
that  the  produce  in  their  hands  was  not  specifically 
liable  to  make  good  the  devastavit  to  the  parties  bene- 
ficially entitled  under  the  will.  Sir  fV.  Grant,  Master 
of  the  Rolls,  there  said,  "  At  first  sight,  it  appeared 
a  strong  proposition  that  an  executor,  being  a  debtor 
to  the  estate,  could  take  any  part  of  it,  &c.  and  it  was 
not  pretended  that  the  assignee  could  stand  in  a  better 
situation."  But  his  Honor,  after  consideration,  said, 
"  This  specific  bequest  could  not  be  applied  to  satisfy 
the  devastavit;  for  that,  when  no  debts  are  due  from 
the  testator,  the  Court  has  nothing  to  do  with  the 
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specific  legacies,  and  must  confine  its  administration 
to  the  efiects  not  specifically  bequeathed.  That  this 
was  not  the  case  of  an  executor  appljdng  to  the  Court 
for  its  assistance  in  the  administration,  but  that  of 
a  hostile  application  against  the  executor;  and  he 
therefore  held  that  the  assignees  were  entitled  to  the 
produce  of  the  leasehold  estate  in  question."  That 
case  also  was  not  distinguishable  from  this,  in  which 
Lord  Donegal  being  entitled  to  a  specific  interest, 
and,  afker  committing  a  devastavit^  as  the  Appellants 
allege,  assigned  his  interest.  The  facts  in  Waring  v. 
Coventry y  Priddt/  v.  Rose,  and  Smith  v.  Smithy  were 
essentially  different  from  the  present  case. 

The  Earl  of  Belfast  was  a  purchaser  of  the  an- 
nuities of  5,000/.  and  1,000/.  for  valuable  consider- 
ation, and  he  could  not  be  affected  by  a  suit  pending 
inter  alios  in  a  court  of  foreign  jurisdiction  respect- 
ing a  subject-matter  quite  different  from  the  annuity 
of  10,000/.  secured  to  his  father ;  a  suit  which  was  in 
no  way  framed  to  affect  that  annuity.  All  that  was 
claimed  by  the  suits  instituted  in  England  was  to 
enforce  the  trusts  of  the  deed  of  1799 ;  and  the  suit  in 
Ireland  was  instituted  for  the  purpose  of  making  the 
Court  there  subsidiary  to  the  proceedings  taken  here. 
The  order  of  this  House  on  the  appeal  in  July  1 834, 
made  an  order  of  the  Court  of  Chancery  in  Ireland^ 
did  not  give  the  Appellants  any  relief  that  their  bill 
did  not  pray.  Lord  DonegaTs  creditors,  under  the 
deed  of  1799,  framed  their  proceedings  both  in  Eng- 
land  and  Ireland  so  as  to  procure  an  execution  of  that 
deed,  which  necessarily  included  the  preservation  of 
the  Marquiss  of  Donegal's  primary  right  to  the  main- 
tenance of  10,000/.  a  year,  and  never  sought  any 
relief  against  him  in  regard  to  any  receipt  by  him  of 
bygone  rents  and  profits.     Lord   Belfast  being  no 


1838. 

HOULDITCH 

and  othein 

V. 

Wallace 
and  otheii« 


666 


CASES  IN  THE  HOUSE  OF  LORDS 


1838. 

HoULDITCH 

aod  others 

V. 

Wallace 
aud  othen« 


party  to  any  of  the  proceedings  anterior  to  Mr.  Wal- 
lace's bill,  was  in  no  way  bound  by  them. 

The  objections  made  in  respect  to  the  form  of 
proceeding  are  disposed  of  by  the  case  of  Angel  v. 
Smith  (p).  Lord  Eldon  there  said,  "  Where  seques- 
trators are  in  possession  under  the  process  of  the 
Court,  &c.,  their  possession  is  not  to  be  disturbed,  even 
by  an  adverse  title  without  leave ;  upon  this  principle, 
that  the  possession  of  the  sequestrators  is  the  possession 
of  the  Court,  and  the  Court  being  competent  to  ex- 
amine the  title,  will  not  permit  itself  to  be  made  a 
suitor  in  a  Court  of  Law,  but  will  itself  examine  the 
title;  and  the  mode  is  by  permitting  the  party  to 
come  in  to  be  examined  pro  interesse  sua.''  But 
although  an  ejectment  is  not  to  be  brought  against 
sequestrators,  or  receivers,  as  to  whom  the  same  rule 
has  4  obtained,  it  is  quite  new  to  say  that  a  person 
cannot  file  a  bill  for  relief  because  a  receiver  has  been 
appointed  in  a  cause  to  which  he  was  not  a  party. 
The  Respondent  did  not  ask  to  disturb  the  receiver, 
and  the  decree  did  no  more  than  extend  the  receiver 
to  the  Respondent's  suit.  In  an  application  to  be 
examined  pro  interesse  hio^  the  Respondent  could  not 
bring  all  parties  interested  in  the  subject  matter  before 
the  Court,  and  their  rights  could  not  therefore  be 
adjudicated. 

The  bill  filed  by  the  Appellants  in  Ireland  in  De- 
cember 1836,  after  the  Respondent  had  filed  his,  might 
have  been  brought  to  hearing  with  his,  which  would 
be  the  proper  course,  but  the  Appellants  did  not  make 
any  application  for  that  purpose.  Their  bill  prayed 
for  an  account  of  bygone  rents  against  Lord  Donegal, 
and  that  the  10,000/.  reserved  to  him  might  be  paid 
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into  court.  Every  species  of  equity  prayed  for  by 
their  bill  is  reserved  in  the  decree  now  appealed 
against.  Whatever  may  be  the  merits  of  that  decree, 
most  unquestionably  the  order  for  extending  the 
receiver  is  right,  and  the  appeal  against  it  is  litigious. 
The  Appellants  did  not  assert  their  equity  to  arrest 
Lord  DonegaVs  annuity  until  after  the  Respondent 
filed  his  bill.  That  annuity  was  left  free  and  un- 
touched through  the  various  proceedings  in  the  Courts 
of  both  countries,  although  his  interference  with  the 
receipt  of  the  rents  from  1803  was  well  known  to  all 
the  parties.  The  order  of  injunction  made  in  that  year 
proceeded  on  the  fact  that  he  was  receiving  the  rents 
to  the  exclusion  of  the  receiver.  The  supplemental 
bills  filed  in  1807  and  1821  did  not  complain  of  his 
interference.  In  the  years  1819  to  1822  the  dealing 
between  him  and  Lord  Belfast  took  place.  There 
was  no  proof  that  Lord  Belfast  then  had  notice  of  the 
English  suit,  and  even  if  he  had  notice,  that  could 
not  prevent  him  from  purchasing  the  annuity  reserved 
to  the  Marquess,  and  which  was  never  the  subject 
of  that  suit.  All  the  proceedings  not  only  in  that, 
but  also  in  the  suit  instituted  by  the  Appellants 
in  Ireland  in  1827,  aimed  at  nothing  beyond  an 
account  against  the  trustees.  The  appeal  against 
both  decree  and  order,  as  against  Mr,  Wallace^  ought 
to  be  dismissed  with  costs. 

With  respect  to  the  Respondent  Dashwood,  the 
decree  was  declared  to  be  without  prejudice  to  his 
rights  as  surviving  elegit  creditor  of  Lord  Donegal, 
and  a  claimant  upon  a  sum  of  5,428  /.  three-and-a- 
half  per  cent,  stock  standing  to  the  separate  credit  of 
John  Stevenson  Salt,  the  receiver  of  the  outstanding 
assets  of  Strange,  Dashwood  Sf  Co.,  in  the  cause  of 
Houlditch  V.  Lord  Donegal,  under  an  order  dated  in 
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January  1837.  The  case  of  Mr.  Dashwood  was 
this: — In  1799,  Walwyrij  Strange  8f  Co.,  a  banking 
firm  in  London^  became  the  bankers  of  Lord  DonegcUj 
and  advanced  him  monies,  for  securing  which  he 
executed  his  bond,  with  warrant  of  attorney,  upon 
which  the  bankers  entered  up  judgment  for  16,000/. 
in  the  Court  of  King's  Bench  in  England.  Upon 
the  death  of  Mr.  Walwyn  in  1800,  and  the  withdrawal 
of  other  partners,  a  new  firm  was  formed,  by  the 
style  of  Strange^  Dashwood  Sf  Co.^  to  whom  the 
debts  and  effects  of  the  old  firm  were  transferred. 
Strange^  Dashwood  ^  Co.  stopped  payment  in  1803, 
and  their  estate  and  effects  were  assigned  to  John 
Ingram  and  others,  as  trustees  for  their  creditors. 
These  trustees  brought  an  action  in  1825  against 
Lord  Donegal  in  Ireland^  on  the  judgment  entered  up 
in  England^  and  they  obtained  a  verdict  and  judg- 
ment thereon  for  6,089  /.  16  5.  2  rf.,  British  currency, 
which  was  afterwards  reduced  by  1,250  /.  For  the 
balance  of  3,792/.  16  s.  2d.j  the  plaintiffs  in  the 
action  sued  out  a  writ  of  elegit  in  1835,  directed  to 
the  sheriff*  of  the  county  of  Antrim^  who,  after  inqui- 
sitions duly  had,  extended  in  their  behalf  a  moiety  of 
Lord  Donegal's  annuity  of  10,000  /.  The  receivers 
in  the  equity  suits  having  paid  into  court  considerable 
sums  in  respect  of  this  annuity,  a  sum  of  5,428  /.  three- 
and-a-half  per  cents,  part  thereof  was  ordered  to  be 
transferred  for  the  elegit  creditors  to  the  separate 
account  of  Mr.  Salt.  This  decree  reserved  their 
claim  on  Lord  DonegaVs  annuity,  in  respect  of  that 
sum,  and  it  was  submitted  that  the  decree  in  that 
respect  also  was  right  {q) . 

{q)  Mr.  Wood  appeared  as  Counsel  for  Mr.  Dashwood ;  but  as  he 
had  an  interest  in  supporting  the  decree,  as  well  as  Mr.  Wallace, 
the  Counsel  for  the  latter  undertook,  by  desire  of  the  House,  to  open 
Dashwood's  case  with  their  own. 
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Mr.  Pemberton,  in  reply  : — If  your  Lordships  dis- 
miss this  appeal,  you  will  do  so  only  on  the  ground 
that  the  decree  decides  nothing  against  the  Appel- 
lants; and  in  that  case  it  is  submitted  that  your  Lord- 
ships will  direct  the  decree  to  be  modified,  as  without 
some  alteration  the  Appellants  may  be  prejudiced  by 
it ;  for  should  Lord  Donegal  die  before  their  rights 
shall  be  established,  they  will  be  gone  altogether. 
The  appeal  is  certainly  as  much  against  the  saving 
in  the  decree  in  favour  of  Mr.  Dashwood  as  against 
Mr.  Wallace^   for  the   Appellants  contend  that  the 
whole  annuity  reserved  to  Lord  Donegal  was  absorbed 
by  the  debt  he  owed  the  trust.     Should  your  Lord- 
ships' decision  proceed  on  the  merits,  it  will  dispose  of 
Mr.  Dashwood! s  case  as  well  as  of  Mr.  Wallace's.     If 
he  had  followed  the  usual  course  of  applying  to  be 
examined  as  to  his  claim  under  the  decree  in  the 
Appellant's  suit,  or   filed  a  supplemental  bill  with 
leave  of  the  Court,  the  rights  of  all  parties  would  be 
disposed  of.     The  Appellants  contend  that  they  and 
the  other  debenture  creditors  under  the  deed  of  1799, 
have  a  right  to  be  paid  out  of  Lord  DonegaVs  annuity 
the  amount  of  the  rents  received  by  him,  in  violation 
of  that  deed,  and  that  they  have  the  same  rights 
against    all    persons    deriving   subsequently    under 
Lord  Donegal  as  they  have  against  himself.     They 
further  contend  that  he  could  not  assign  that  an- 
nuity, and  that  the  assignees  had  notice  of  its  liability 
to   the  debenture   creditors ;  and  they  also  submit 
that  this  decree  concludes  these  rights,  and  that  it  is 
inconsistent  with  the  former  decrees  and  orders  of  the 
Court,  by  which  they  were  declared  to  be  entitled  to 
payment  out  of  all  the  rents.     Is  there  any  case  in 
which  such  purchasers  as  Lord  Belfast  and  Mr.  WaU 
lace  were  held  to  have  a  prior  right  to  relief  before 
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prior  parties  who  have  a  like  title  ?  Between  equi- 
table purchasers,  priority  in  time  is  priority  in  equity. 
Had  not  the  Appellants  and  Lord  DonegaVs  other 
creditors  a  right  in  1822  to  say  that  he,  a  debtor  to 
the  trust  estate,  should  not  have  any  payment  out  of 
it  until  the  creditors  were  paid.  fVallace  was  well 
aware  in  1822  of  the  liability  of  Lord  Donegal s 
estate  to  his  creditors.  The  trustees  were,  under  the 
deed  of  1799,  to  be  owners  of  the  estates  to  all  intents 
and  purposes,  accountable  only  for  the  rents  and 
profits.  Lord  DonegaVs  interest  was  available  only 
in  a  court  of  equity.  His  right  was  not  in  strictness 
a  rentcharge,  but  a  covenant  with  his  creditors  to 
receive  so  much  from  them.  The  creditors'  rights 
extend  to  the  persons  claiming  under  Lord  Donegal^ 
because  these  had  notice  of  the  creditors'  claims. 
The  trustees  were  not  chargeable  after  the  receiver 
was  appointed,  nor  is  the  receiver  accountable,  be- 
cause Lord  Donegal  put  him  out  of  possession,  and 
he  being  a  party  to  our  suit,  was  accountable  to  the 
Court  without  any  new  bill. 

No  answer  was  given  on  the  other  side  to  the  case 
of  Priddy  v.  Mosey  which  is  identical  with  this,  nor 
to  Waring  v.  Coventry^  which  differed  from  Priddg 
V.  Hose  only  in  this,  that  the  subject  of  the  former 
was  real  estate,  and  of  the  latter  personalty.  In 
addition  to  these  cases,  he  referred  to  Purdew  v. 
Jackson  (r). 

The  Lord  Chancellor : — My  Lords,  this  is  an  appeal 
from  a  decree  of  the  Lord  Chancellor  of  Ireland,  of  the 
6th  oiJune  1837,  by  which  it  was  declared  that  two  an- 
nuities of  5,000  /.  and  1,000/.,  limited  to  Lord  Belfast 
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by  an  indenture  of  the  28th  of  October  1822,  and  an 
annuity  of  400  /.,  limited  by  the  same  deed  to  Lord 
Edward  Chichester^  were  well  charged  and  payable 
out  of  an  annuity  of  10,000/.  per  annum,  reserved  to 
Lord  Donegal  by  a  deed  of  the  20th  of  Jpril  1799, 
and  to  be  well  charged  accordingly  upon  the  trust 
term  of  99  years  created  by  the  last-mentioned  inden- 
ture, and  to  be  now  payable  under  the  terms  of  that 
indenture,  out  of  the  rents  and  profits  of  the  estates 
comprised  in  that  term.  It  was  then  referred  to  the 
Master  to  take  an  account  of  what  was  due  upon  the 
foot  of  the  annuity  of  10,000/.,  which  had  accrued 
since  the  filing  of  Mr.  Wallace's  bill.  An  account  was 
also  directed  of  what  was  due  to  Mr.  fFallace  and 
other  persons  claiming  a  derivative  interest  in  the 
annuities  as  settled  upon  Lord  Belfast.  The  Master 
was  also  directed  to  take  an  account  of  all  incum- 
brances specifically  charged  upon  the  annuity  of 
10,000  /•  per  annum ;  and  this  is  the  decree  appealed 
from.  The  order  appealed  from  was  a  consequential 
order  to  this  decree,  directing  the  receiver  already 
appointed  in  another  cause  of  Houlditch  v.  JLord 
Donegal,  to  be  extended  to  the  cause  of  Wallace  v. 
Houlditch,  and  that  the  money  that  he  might  pay  in 
should  be  placed  to  the  credit  of  both  causes. 

The  new  cause  of  Houlditch  v.  Lord  Donegal  is  a  suit 
by  certain  creditors  of  Lord  Donegal,  which  has  not  yet 
been  heard,  but  which  has  for  its  object  to  make  Lord 
Donegal  account  for  all  the  rents  received  by  him 
from  certain  trust  estates  (comprised  in  the  deed  of 
1799),  from  the  year  1803  till  the  appointment  of 
the  receiver  in  1834,  after  giving  him  credit  for  the 
annuity  of  10,000/.;  and  that  what  shall  be  found 
due  from  him  upon  that  account  may  be  paid  out  of 
the  future  payments  of  the  annuity  of  10,000  /. ;  and 
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1838.      that  Lord  Donegal^  and  all  persons  claiming  through 

HouLDiTCH  ^^°^*  ™*y  ^^  restrained  from  receiving  any  part  of 

and  others  that  annuity  until  what  shall  be  so  found  due  from 

Wallace  Lord  Donegal  shall  have  been  paid, 

aud  others.  Th^  ^i^  j^  [Tallace  V.  Houlditch  not  only  prayed 

that  the  title  of  Lord  Belfast  and  those  claiming 
under  him,  against  the  annuity  of  10,000/.,  might 
be  established,  but  also  for  payment  thereof  out  of  the 
estates,  and  out  of  certain  sums  of  money  which  had 
arisen  therefrom.  But  the  decree  does  not  contain 
any  directions  for  payment,  but  only  declares  the  title 
to  the  annuities  of  5,000/.  and  1,000/.,  and  400/., 
to  be  good  as  against  the  annuity  of  10,000  /.  It 
does  not  appear  that  the  decree  concludes  any  ques- 
tion as  to  whether  these  three  annuities  constitute  a 
prior  charge  upon  the  10,000/.  a  year;  and  indeed 
the  Master  is  directed  to  inquire  what  specific  charges 
there  are  upon  that  annuity ;  so  that  there  is  nothing 
in  the  decree  to  prevent  the  plaintiffs  in  the  cause  (^ 
Houlditch  V.  Lord  Donegal  from  establishing  a  prior 
equitable  lien  upon  this  annuity  of  10,000  /.  The 
real  question  argued  at  the  bar  does  not  seem,  there- 
fore, necessarily  to  arise ;  but  it  appears  to  have  formed 
the  subject  of  the  judgment  of  the  Lord  Chancellor 
of  Ireland^  and  being  one  of  the  highest  importance 
to  the  parties,  your  Lordships  cannot  think  it  right 
to  dispose  of  this  appeal  without  considering  liiat 
question. 

Now,  my  Lords,  two  points  arise  for  consideration : 
first,  whether  the  annuities  of  6,000/.  and  1,000/., 
and  400  /.,  are  charged  upon  and  payable  out  of  the 
annuity  of  10,000  /. ;  secondly,  if  they  are,  then 
whether  Houlditchj  and  the  other  creditors  of  Lord 
Donegal  claiming  under  the  trust-deed  of  the  20th  of 
April  1799,  and  debentures  granted  in  pursuance 
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thereof,  are  entitled,  as  against  those  three  annuities, 
to  arrest  the  future  payment  of  the  10,000/.  to  satisfy 
a  debt  alleged  to  be  due  from  Lord  Donegal  to  the 
trust,  which  debt  consists  of  the  amount  of  rents 
received  by  him  from  the  trust  estates,  which,  it  is 
alleged,  ought  to  have  been  applied  in  execution  of 
the  trust. 

It  appears  that  in  1799,  Lord  Donegal  was  tenant 
for  life  of  the  estates  in  question,  and  being  largely 
indebted,  he  executed  a  trust-deed,  dated  20th  of 
April  1799,  by  which  lie  granted  a  term  of  99  years, 
determinable  upon  his  death,  to  trustees,  upon  trust, 
first,  to  pay  to  him  1 0,000  /.  a  year  for  life ;  secondly, 
to  invest  the  surplus  rents  to  accumulate  and  consti- 
tute a  trust  fund.  The  trustees  were  to  have  power  to 
investigate  Lord  Donegal's  debts,  and  to  arrange  with 
the  creditors,  and  at  their  discretion  to  grant  deben- 
tures, and  they  were  to  apply  the  fund  in  discharge  of 
the  several  arrangements  so  to  be  entered  into  with 
the  creditors.  The  Appellants  claim  under  deben- 
tures granted  in  execution  of  the  trusts  of  that  deed. 

It  appears  that,  in  1802,  the  representatives  of 
Henry  Jones^  a  debenture  creditor,  filed  a  bill  in 
England^  praying  for  an  account  against  the  trustees, 
of  what  they  had  received  under  the  trust,  and  for 
the  application  of  the  amount  in  discharge  of  the 
debts,  and  for  a  receiver ;  and  in  1 803  a  receiver  was 
appointed,  and  by  the  decree  in  that  cause,  dated  the 
27th  of  July  1803,  the  account  as  prayed  was  directed 
as:ainst  the  trustees,  and  what  should  be  found  due 
from  them  was  directed  to  be  applied  in  payment  of 
the  creditors,  and  the  receiver  was  continued.  Lord 
Donegal  was  named  as  a  defendant  to  that  cause,  but 
he  was  absent  in  Ireland^  and  was  not  in  fact  a  party 
to  it;  but  having  come  to  England  in  1807,  a  sup- 
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plemental  bill  was  filed  against  him,  and  by  an  order 
of  the  17th  of  August  1807,  he  was  restrained  from 
receiving  any  of  the  rents  of  the  trust  estates,  and  the 
receiver  was  directed  to  use  his  name  as  well  as  that 
of  the  trustees,  in  getting  possession  of  the  rents;  and 
by  the  decree  in  that  supplemental  cause,  the  decree 
in  the  original  cause  was  pronounced  as  against  Lord 
Donegal^  and  the  injunction  and  the  receiver  were 
continued.  Lord  Donegal  did  not  appear  upon  the 
hearing,  but  the  decree  was  made  absolute  against 
him  on  the  22d  of  June  1808.  Nothing  further  was 
done  in  that  suit  until  after  the  time  at  which  the  title 
to  the  annuities  of  5,000  2.,  1,000/.,  and  400  /.,  arose. 
It  is,  therefore,  most  material  to  consider  the  situation 
of  the  parties  at  that  time.  There  was  not  at  that 
time  any  suit  or  decree  calling  upon  Lord  Donegal  to 
account  for  any  rents,  and  although  it  is  alleged  that 
Lord  Donegal  had  kept  possession  against  the  receiver 
from  1803,  when  he  was  appointed,  the  supplemental 
bill  filed  against  Lord  Donegal  in  1807,  did  not  pray 
any  account  of  rents  received  against  him.  There  was 
indeed  an  injunction  on  the  17th  of  August  1807, 
restraining  him  from  receiving  any  rents,  and  a  direc- 
tion for  the  receiver  to  obtain  possession  of  the  estates; 
but  that  order  does  not  appear  to  have  been  acted 
upon,  for,  except  a  bill  filed  in  Ireland  in  1809, 
which  was  not  prosecuted,  nothing  was  done  to  carry 
this  order  into  effect  prior  to  the  granting  of  the  three 
annuities  in  question.  At  the  time  Lord  Donegal 
agreed  to  grant  the  annuities,  claimed  by  Mr.  fVal- 
lacCy  that  is  in  1819,  the  claim  of  the  creditors  as  now 
insisted  upon  was  this,  that  Lord  Donegal  havino^ 
received  rents,  notwithstanding  the  injunction  in  1807, 
might  have  been  compelled  to  account  for  such  rents; 
and  that  for  compelling  payment  of  the  overplus  of 
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the  amount  of  such  rents,  beyond  his  10,000  /.  per 
annumy  a  Court  of  Equity  might  have  arrested  the 
future  payment  of  the  10,000  /.  per  annum.  But  that 
equity  had  existed  since  1807,  without  any  attempt 
to  enforce  it ;  and  if  under  such  circumstances,  Lord 
Donegal^  in  1819,  agreed  to  assign,  and  in  1822,  for 
a  valuable  consideration,  assigned  part  of  his  10,000  /., 
the  question  is,  whether  such  equity  can  in  1836  be 
enforced  against  the  purchaser  of  part  of  that  10,000?. 
per  annum;  that  is,  29  years  after  it  had  commenced, 
and  19  years  after  the  purchaser's  title  had  accrued. 

Whatever  equities  the  creditors  may  have  had 
against  Lord  Donegal's  annuity  of  10,000?.,  it  is  clear 
that  such  only  as  existed  at  the  time  of  the  assign- 
ment of  part  of  that  annuity  in  1819  and  1822  could 
be  enforced  against  the  purchaser,  for  from  that  time 
the  purchaser  from  Lord  Donegal  was  the  proprietor 
of  so  much  of  the  annuity  as  was  assigned.  If  any 
such  equity  existed,  it  must  have  been  founded  upon 
the  suit  in  this  country,  in  which  no  proceedings 
were  had  after  1808.  Laches  will,  in  most  cases,  bar 
an  equity,  particularly  against  a  purchaser,  and  in 
this  case  no  steps  were  taken  to  enforce  that  equity 
against  the  growing  payments  of  the  10,000/.  a  year, 
either  in  the  cause  in  this  country  or  by  proceedings 
in  Irelandj  by  which  alone  it  could  have  been  effec- 
tually done,  until  the  filing  of  the  bill  in  Ireland  in 
1836 ;  and  the  claim,  so  far  as  the  purchaser  i&  con- 
cerned, now  is,  to  arrest  the  future  payment  of  the 
annuities  purchased  in  1819  and  1822,  in  satisfac- 
tion of  rents  received  by  Lord  Donegal  before  1819  ; 
whereas  such  equity  ought  to  have  been  enforced 
against  Lord  Donegal's  annuity  which  accrued  imme- 
diately after  that  time.  It  appears  to  me  that  if 
there  had  been  no  other  difficulties  in  this  case,  it 
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'    '  have  enforced  such  a  claim  at  this  time.     But  what 

IIouLniTCH 

and  others  is  the  cquity  sought  to  be  enforced  against  the  pur- 
Wallace  chaser  ?  The  owner  of  an  estate  conveys  it  to  tnis- 
aiui  otheif.  jggg  upon  trust  to  pay  to  himself  an  annual  sum,  and 
to  apply  the  residue  in  satisfaction  of  his  debts ;  and 
he,  notwithstanding,  receives  the  whole  of  the  rents, 
and  that  after  an  injunction  and  the  appointment  of 
a  receiver.  The  creditors  claim  an  account  and  pay- 
ment of  the  rents  so  received,  and  they  might  have 
been  entitled  to  the  interposition  of  a  Court  of  Equity 
to  arrest  the  future  payment  of  the  annuity  in  satis- 
faction of  the  creditors'  rents  so  received,  but  the  sum 
so  due  for  rents  received  does  not  otherwise  constitute 
a  lien  upon  the  annuity ;  it  is  a  right  of  set-off  which 
requires  an  act  of  a  Court  of  Equity  to  give  it  effect, 
and  in  this  case  no  such  act  had  taken  place,  or  had 
been  applied  for  at  the  time  the  purchaser's  title 
accrued. 

It  was  argued  that  the  purchaser  must  have  had 
notice  of  this  equity,  because  there  was  a  Us  pendens; 
but  without  entering  into  the  question  how  far  the  lis 
pendens  in  England  was  notice  in  Ireland,  it  is  most 
material  to  consider  of  what  the  suit  in  England  could 
have  given  notice  ;  not  of  any  such  equity  as  is  now 
contended  for,  because  none  such  was  asserted  in  the 
English  suit,  but  merely  of  the  order  for  an  injunction 
and  receiver,  which,  if  not  enforced,  might  have  given 
ground  for  the  claim ;  but  the  presumption  would 
rather  be  thai  they  had  been  enforced,  in  which  case 
Lord  Donegal  would,  at  all  events,  have  been  entitled 
to  dispose  of  his  10,000/.  a  year.  The  title  of  the 
creditors  depends  upon  the  fact  of  Lord  Donegal  hav- 
ing continued  to  receive  the  rents  after  the  injunction 
and  appointment  of  a  receiver ;  but  of  that  fact  the  suit 
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gave  no  notice,  and  the  creditor  never  asserted  any 
title  founded  upon  that  fact  till  the  year  1836;  for 
though  bills  were  filed  in  Ireland,  their  object  was 
only  to  enforce  the  directions  of  the  decree  in  Eng- 
landy  and  did  not  attempt  to  arrest  the  future  pay- 
ment of  the  10,000  /.  The  creditors  of  Lord  Donegaly 
though  seeking  payment  of  their  debts,  and  having 
obtained  a  decree  for  that  purpose  in  1803,  left  Lord 
Donegal  in  undisturbed  possession  of  his  10,000/.  a 
year;  and  in  1819  and  1822  he  assigned  the  annui- 
ties of  6,000/,  and  1,000  /.,  and  400  /.,  for  a  valuable 
consideration,  the  two  first  to  Lord  Belfast^  who 
afterwards  made  them  the  subject  of  his  marriage 
settlement,  and  afterwards  assigned  his  interest  in 
them  to  Mr.  IVallace  as  a  security;  and  after  this 
great  length  of  time,  the  creditors  now  seek  to  appro- 
priate the  future  payments  in  discharge  of  the  amount 
of  rent  received  by  Lord  Donegal  beyond  his  10,000  /. 
a  year  anterior  to  1819, — for  beyond  that  it  is  impos- 
sible to  carry  their  claim, — and  that  against  Mr.  IVal- 
lacCf  who,  during  this  delay  and  abandonment  of  a 
claim  on  the  part  of  the  creditors,  has  from  time  to 
lime  been  advancing  monies  upon  the  security  of  tlie 
annuities.  Under  these  circumstances,  it  appears  to 
me  clear  that  whatever  may  have  originally  been  the 
equities  of  the  creditors  of  Lord  Donegal^  a  Court  of 
Equity  will  not  lend  its  assistance  to  enforce  them 
against  the  parties  now  claiming  interest  in  these 
annuities. 

It  was  argued  that  the  remedy  of  the  parties  claim- 
ing the  annuities  was  to  apply  in  the  suit,  to  be  exa- 
mined pro  intei*esse  suo;  but  although  it  is  true  that 
a  Court  of  Equity  will  not  permit  strangers  to  disturb 
the  possession  of  its  receiver,  but  will  itself  examine 
any  claim  they  may  have  to  the  property  over  which 

Y  Y  8 


1838. 

HdULDITCII 

an'l  utiieni 

V, 

Wallace 
and  other<». 


668 


CASES  IN  THE  HOUSE  OF  LORDS 


1838. 

HOULDITCH 

niid  others 

Wallace 
and  others. 


the  receiver  is  appointed,  that  rule  does  not  prevent 
parties  from  filing  a  bill,  and  so  asserting  a  title  to 
property  over  which  a  receiver  may  have  been  ap- 
pointed in  another  cause. 

On  the  part  of  the  creditors  two  cases  were  cited 
to  which  1  think  it  right  to  refer.  The  first  in  point 
of  date,  and  which  seems  most  immediately  appli- 
cable to  the  present  cause,  is  that  of  Priddy  v. 
Rose  (s).  In  that  case,  the  tenant  for  life  of  a  trust 
fund  invested,  and  who  was  debtor  to  that  trust  fund 
in  a  sum  of  money  which  he  had  covenanted  to 
invest,  charged  annuities  upon  the  dividends  of  the 
invested  fund,  and  became  bankrupt,  and  it  was  held 
that  the  title  of  the  trustees  to  retain  the  dividends  of 
the  invested  fund,  in  satisfaction  of  what  was  due  to 
the  tioist  fund,  by  the  bankrupt  tenant  for  life,  was 
to  be  preferred  to  the  title  of  the  annuities  chained 
upon  those  dividends.  It  is  to  be  observed  that,  in 
that  case,  the  bankrupt  was  tenant  for  life  of  the  very 
fund  of  which  he  retained  part,  and  the  trustees,  who 
were  to  pay  the  dividends  of  the  fund  invested,  were 
the  parties  to  whom  the  part  retained  was  due; 
whereas  in  this  case,  although  there  are  the  same 
trustees  of  both  funds,  the  funds  themselves  are 
totally  distinct.  The  10,000/.  per  annum  was  the 
property  of  Lord  Donegal^  and  all  the  surplus  of 
the  rents  was  applicable  to  the  payment  of  debts, 
and  for  that  purpose  was  the  property  of  the  trustees. 
The  trustees  in  that  case  had,  as  Sir  JVm.  Grant 
observed,  a  right  at  any  time  to  stop  the  dividends 
in  order  to  make  good  the  deficiency  in  the  trust 
fund ;  and  he  held,  that  they  could  not  be  deprived 
of  that  right  by  the  grant  of  the  annuities  of  which 


(s)  3  Meriv.  86. 


^ 


V. 
LI 

and  others. 


ON  APPEALS  AND  WRITS  OF  ERROR.  6C9 

they  had  no  knowledge;  and  concluded  by  saying,        i838. 

that  the  trustees  had  done  nothing  to  mislead  the    HoyLn„cu 

annuitants,  or  to  forfeit  the  right  which  they  origin-     a"d  oihers 

ally  had.     In   tliat  case  the  parties  claiming  against     Walmce 

the  annuitants  were  in  no  manner  accessary  to  the 

creation  of  the  debt,  of  which  they  sought  payment, 

whereas  in  this  case  the  whole  arose  from  the  laches 

of  the  creditors  in  permitting  Lord  Donegal^  from 

1803  till  the  time  of  granting  the  annuities,  to  remain 

in  possession,  not  only  of  his  10,000/.  per  annum^ 

but  of  the  whole  of  the  rents.     In    that   case,   Sir 

Wm.   Grant  said,    that  there  was  sufficient  to  give 

the  annuitants  notice  of  the  debt ;  but  in  this  case, 

even  if  the  annuitants  were  to  be  affected  with  notice 

of  the  proceedings,  such  proceedings  could  not  have 

led  them  to  the  supposition  that  the  rents  had  not 

been  received  by  the  receiver,  or  at  all  events  by  the 

trustees,  and  properly  applied. 

In  this  case  the  creditors  permitted  the  debt  to 
arise  by  their  own  negligence,  and  never  asserted 
their  equity  against  the  future  payments  of  the 
10,000/.,  until  the  right  of  those  persons  had  been 
created,  and  been  enjoyed  for  many  years,  and  had 
become  the  subject  of  settlement  and  charge ;  and 
in  that  view  of  the  case,  the  decision  in  George  v. 
Milbanke  (t)  is  applicable.  Another  case  was  re- 
ferred to,  of  [Faring  v.  Coventry  (m),  which  was  also 
relied  upon,  but  that  case  does  not  appear  to  me  to 
have  any  bearing  upon  the  present  case.  In  that 
case,  the  tenant  for  life  had  charged  the  corpus  of 
the  estate  with  a  larger  sum  than  he  was  authorized 
to  charge,  which  was  apparent  from  the  deed  under 
which  the  annuitants  claimed;  and  those  entitled  in 

(0  9  Ves.  190.  (m)  2  Wyl.  &  K,  406, 
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1838.  rtmainder  were  guilty  of  no  laches,  and  had  a  clear 

HoDLDiTCH  *^^^^   *^  h^ve  the  inheritance  exonerated   from   the 

mid  oihers  exccss  of  charge,  out  of  the  life  estate, 

Wallace  My  Lords,  for  these  reasons,  I  think  that  the  title 

and  oihers.  ^f  ^.j^^  Respondent  Wallace  is  to  be  preferred  to  the 

equity  asserted  by  Lord  DonegaVs  creditors,  and  that 
the  decree  of  the  Court  below  is  right,  and  that  the 
appeal  ought  to  be  dismissed  with  costs. 

The  decree  was  accordingly  affirmed,  with  costs. 


Feb.  IS.  13.  WRIT   OF  ERROR. 


June  7. 


George  Wright     -     -     -    -     Plaintiff  in  Error. 
Sandford  Tatham  -     -     -     -     Defendant  in  Error. 

On  a  question  of  the  competency  of  a  party  to  make  a  will, 
letters  written  to  that  party  by  third  persons  since  deceased, 
and  found  (many  years  after  their  date)  among  his  papers, 
are  not  admissible  in  evidence,  without  proof  that  he  him- 
self acted  upon  them. 

1  HIS  was  an  action  of  ejectment  commenced  in  the 
Court  of  King's  Bench  by  the  Defendant  in  Error 
against  the  Plaintiff  in  Error,  to  recover  possession  of 
lands  in  Lancashire. 

The  first  occasion  on  which  this  cause  came  before 
a  jury  was  on  an  issue  of  devisavit  vel  non^  directed  by 
the  Court  of  Chancery,  and  tried  before  Mr.  Justice 
Park,  at  the  spring  assizes  1830  at  York,  to  which 
venue  the  cause  had  been  removed,  on  account,  as  it 
was  alleged,  of  the  great  excitement  and  prejudice 
prevailing  in  Lancashire  on  the  subject  in  dispute. 
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'The  verdict  then  found  aflBirmed  the  will.  A  motion  isss 
for  a  new  trial  having  been  made  before  Sir  J.  Leach 
and  refused,  it  was  renewed  before  Lord  Brougham^  C.  7. 
who,  in  consequence  of  having  been  Counsel  for  Ad-  Latham. 
miral  Tatham  in  the  trial  of  the  issue  and  on  the 
motion  before  Sir  J.  Leach^  called  to  his  assistance 
in  the  hearing  of  it  Lord  Chief  Justice  Tindal  and 
Lord  Lyndhurst^  C.  B.,  and  who  finally,  upon  their 
advice,  delivered  judgment,  refusing  the  motion, 
{Tatham  v.  IVright.  2  Russ.  &  Myl.  1.)  The  heir-at- 
law  then  brought  ejectment,  and  the  first  trial  came 
on  before  Mr.  Baron  Gumej/y  at  the  Lancashire  spring 
assizes  in  1833,  when  a  verdict  was  found  for  the 
plaintiff.  Letters,  the  admissibility  of  which  in  evi- 
dence was  the  question  now  brought  before  the  House, 
were  rejected.  A  bill  of  exceptions  having  been 
tendered,  the  case  was  argued  in  the  Exchequer 
Chamber ;  and  a  division  of  opinion  occurring  among 
the  Judges,  a  ventre  de  novo  was  awarded.  (JVright 
V.  Tatham,  1  Adol.  &  El.  3  ;  3  Nev.  &  Mann.  260.) 
The  cause  came  on  again  for  trial  before  the  same 
learned  Baron,  at  the  Lancashire  sxxramax  assizes  1834, 
when  the  same  letters  being  again  tendered  in  evi- 
dence, he  received  them,  and  the  jury  found  a  verdict 
for  the  defendant.  A*  motion  was,  upon  this  ground 
(and  some  others  not  now  in  discussion),  made  for 
a  new  trial ;  and  Lord  Denman,  after  time  taken  to 
consider,  delivered  the  judgment  of  the  Court,  de- 
claring the  letters  to  be  inadmissible,  and  therefore 
making  the  rule  for  a  new  trial'  absolute.  (7  Ad.  & 
El.  313-  330,  and  6  Nev.  &  Man.  132.)  At  the  Lan- 
cashire summer  assizes,  in  1836,  the  cause  was  again 
tried  before  Mr.  Justice  Coleridge.  The  letters  were 
tendered  and  rejected,  and  the  jury  found  a  verdict 
for  the  plaintiff.  Bills  of  exceptions  were  tendered 
by  both  parties.     Judgment  was  signed  as  of  course 
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1838^  for  the  plaintiflp  in  the  Court  of  King's  Bench,  and 
Wrjgut  ^  writ  of  error  was  then  brought  in  the  Exchequer 
Chamber,  embodying  the  exceptions  tendered  on 
both  sides,  and  the  case  was  argued  in  Hilary  vaca- 
tion, 1837,  before  Lord  Chief  Justice  Tindal,  Justices 
Parkj  Gaselee,  and  Bosanquety  and  Barons  Parke 
and  Gurney ;  and  again  in  Easter  vacation  of  that 
year,  before  the  same  learned  Judges,  with  the  excep- 
tion of  Mr.  Justice  Gaselee,  who  had  retired,  and 
whose  place  had  been  supplied  by  Mr.  Justice  Colt- 
man.  The  Judges  were  equally  divided  in  opinion, 
and  the  judgment  of  the  Court  below  was  therefore 
affirmed.  (7  Ad.  &  El.  336. 408,  and  2  Nev.  &  Perry, 
306.)  Upon  this  affirmance  the  present  writ  of  error 
in  Parliament  was  brought. 

The  bill  of  exceptions  tendered  by  the  Plaintiff  in 
Error  was  in  substance  as  follows  : — 

And  upon  the  said  trial  it  became  and  was  a  matter 
in  controversy  and  at  issue  between  the  said  parties 
whether  or  not  the  said  John  Marsden  was  and  had 
been,  from  his  attaining  to  competent  age  in  the  year 
1779,  and  down  to  and  at  the  time  of  his  making  the 
will  and  codicil  in  question  in  the  years  1822  and 
1825  respectively,  a  person  of  sane  mind  and  memory, 
and  capable  of  making  a  will ;  and  as  evidence  to 
maintain  the  affirmative  of  the  said  matter  in  contro- 
versy and  at  issue,  the  Counsel  for  the  said  defendant 
proved  that  after  the  death  of  the  said  John  Marsden 
many  letters  addressed  to  him  by  various  persons  were 
found,  with  other  papers,  in  a  cupboard  under  his 
book-case  in  his  private  room,  and  that  to  many  of 
these  letters,  letters  had  been  written  and  sent  in 
answer,  which  last-mentioned  letters  were  proved  to 
be  in  the  handwriting  of  and  signed  by  the  said  John 
Marsden^  and  that  upon  some  others  of  the  letters  so 
found  there  were  indorsements  in  the  handwriting  of 
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the  said  John  Marsden ;  and  which  letters  so  answered        isss. 
and  indorsed,  were  tendered  and  received  in  evidence     wbight 
upon  the  said  matter  in  controversy  and  at  issue.  v- 

That  amongst  the  letters  so  found,  there  was  found 
a  letter  addressed  to  the  said  John  Marsden  by  one 
Charles  Tatham,  the  brother  of  the  said  Sandford 
Tatham,  and  a  cousin  of  the  said  John  Marsden^  who 
was  at  the  time  of  the  date  and  writing  of  the  said 
letter,  and  for  some  years  after,  staying  in  America^ 
and  which  letter  purported  to  be  dated,  "  Alexandria^ 
12th  October,  1784,"  and  which  letter  was  open  and 
the  sdal  broken,  and  of  which  the  following  is  a 
copy  :— 

"  My  dear  Cousin, — You  should  have  been  the  first 
person  in  the  world  I  would  have  wrote  too  had'nt 
my  time  been  imploy'd  by  affairs  that  Ccilled  for  my 
more  imeadeate  atention,  in  the  first  place  I  am  call'd 
upon  by  my  buseness  it  being  the  first  consideration 
must  by  no  means  be  neglected.  As  for  my  brother 
his  goodness  is  such  that  I  know  he  will  excuse  me 
till  I  am  more  disengaged  was  I  to  write  to  him  in 
my  present  embarased  situation  I  perhaps  might  only 
do  justice  to  my  own  feelings  &  he  might  construe  it 
deceit  so  different  an  oppinion  have  I  of  him  to  man- 
kind in  genl.  who  above  all  things  are  fond  of  flattery. 
I  shall  now  proceed  to  give  you  a  small  idea  of  what 
has  passed  since  my  departure  from  Whitehaven  as  I 
supose  Harry  long  ere  now  has  told  you  the  rest. 
We  sail'd  the  14th  July  &  had  good  weather  the  chief 
of  the  way,  but  as  you  know  nothing  of  sea  farcing 
matters  it  is  not  worth  while  to  dwell  upon  the  subject 
we  reach'd  the  Cape  of  Virginia  the  13th  Septr.  but 
did  not  get  heare  till  the  beginning  of  the  present 
month  so  we  were  about  twenty  days  in  coming  360 
miles.  When  I  arrived  I  was  no  little  consirned  to 
find  the  town  in  a  most  shocking  condition  the  people 
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1838.  dicing  from  5  to  10  per  day  &  scarsely  a  single  bouse 
in  town  eleare  of  descease  which  proves  to  be  the  putrid 
fevour.  I  am  going  to  PhiladUphia  in  a  few  days  if 
God  spares  my  life  and  permits  me  my  health  and 
their  I  intend  to  stay  till  affairs  here  bare  a  more 
friendly  aspect,  &  so  the  next  time  you  here  from  me 
will  be  I  expect  from  that  place,  tho'  you'I  please  to 
direct  to  me  heare  as  usual.  God  bless  you  my  dear 
cousin  and  may  you  still  be  blessd.  with  health,  which 
is  one  of  the  greatest  blessings  we  require  hear  is  the 
sinseare  wish  of  dr.  Cosn.  your  affect,  kinsman  and 
very  humble  servt.,  Cha.  Tatham. — P.  S.  Pray  give 
my  kiud  love  to  my  aunt  my  brother  and  my  cousin 
Betty,  allso  my  complements  to  all  the  rest  of  the 
family  and  all  others  my  former  acquintances,  &c.— 
Alexandria  12th  Octr.  1784." 

And  the  Counsel  for  the  said  defendant  further 
proved  that  the  said  letter  was  marked  with  the 
London  post-mark  as  a  ship-letter,  and  was  in  the 
handwriting  of  the  said  Charles  Tatham,  and  ad- 
dressed to  the  said  John  Marsden,  esquire,  Wenning- 
ton  Hall,  where  the  said  John  Marsden  then  resided ; 
and  it  was  also  proved  that  the  said  Charles  Tatham 
.was  personally  acquainted  with  the  said  John  Marsden, 
and  had  been  dead  many  years.  And  amongst  the 
said  papers  of  the  said  John  Marsden  there  was  found 
the  following  draft  or  copy  of  a  letter  from  the  said 
John  Marsden,  to  the  said  Charles  Tatham,  in  the 
handwriting  of  the  said  John  Marsden : —   . 

"  Dear  Cousin,— I  received  your  letter  some  time 
ago,  wherein  you  mentioned  that  you  had  sent  me  a 
.map  of  the  United  States  of  Arjierica,  to  the  care  of 
Mr.  George  Welsh,  merchant,  in  Liverpool.  I  de- 
ferred writing  till  such  times  as  I  had  made  inquiry 
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after  it,  but  did  not  get  the  map  till  the  7th  instant.  1838. 
You  mentioned  in  your  letter  that  you  had  sent  me  a  WriTdt 
small  quantity  of  dried  fruit :  I  received  nothing  but 
the  map,  for  which  I  am  obliged  to  you.  My  aunt 
has  had  very  poor  health  since  you  left  England^  she 
has  scarce  ever  been  well ;  I  am  in  hopes  she  is  getting 
better  again  ;  I  think  that  change  of  air  and  a  journey 
would  be  of  service  to  her.  We  have  lately  had  an 
account  of  poor  Mrs.  Smith's  death ;  she  died  at  St. 
Albans  the  7th  instant.  My  aunt  has  had  a  letter 
from  your  brother  Harry^  he  is  very  well.  It  is 
reported  that  your  acquaintance,  Mr.  John  Bradshaw^ 
is  going  to  be  married  to  a  Miss  Felly  of  Lancaster ; 
whether  there  is  any  truth  in  it  or  not,  I  cannot  tell. 
I  suppose  you  have  received  my  last  letter,  wherein 
you  will  see  an  account  of  your  nurse's  death.  I  have 
nothing  further  to  add,  but  compliments  from  my 
aunt  and  your  cousin  Betty.  1  am,  dear  Cousin,  your 
affectionate  kinsman,  J.  Marsden. — Wennington  Hall^ 
June  1st,  1787. 
"  C.  Tatham,  Esq." 

Which  draft  or  copy  of  such  letter,  from  the  said 
John  Marsden  to  the  said  Charles  Tatham^  was  pro- 
duced and  read  in  evidence  on  the  part  of  the  said' 
defendant.  And  thereupon  the  Counsel  for  the  said 
defendant  proposed  and  tendered  the  said  letter  of 
the  said  Charles  Tatham  to  be  admitted  and  read  to 
the  jury  as  evidence  for  the  defendant,  upon  the  said 
matter  so  in  controversy  and  at  issue  as  aforesaid ; 
but  the  Counsel  for  the  said  lessor  of  the  plaintiff 
objected  to  the  admissibility  of  such  letter  as  evidence, 
and  to  its  being  read  to  the  jury ;  and  the  said  Justice 
stated  his  opinion  to  be,  and  held,  that  the  said  letter 
was  not  by  law  admissible  as  evidence,  and  refused  to 
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1838.  admit  the  same  to  be  read  to  the  jury.  Whereupon 
Wright  the  Counsel  for  the  said  defendant  made  his  excep- 
tion to  the  said  opinion  and  ruling  of  the  said  Justice, 
and  tendered  this  his  bill  of  exceptions  thereon.  And 
also  as  evidence  to  maintain  the  affirmative  of  the 
said  matter  so  in  controversy  and  at  issue  as  aforesaid, 
the  Counsel  for  the  said  defendant  proved  that  after 
the  death  of  the  said  John  Marsden^  and  at  the  same 
time  and  place  where  the  said  letter  from  the  said 
Charles  Tatham  was  found,  there  was  found  amongst 
the  said  letters  before  mentioned  a  letter  addressed 
to  the  said  John  Marsden,  at  fVennington  aforesaid, 
where  he  then  resided,  by  one  Oliver  Marion^  and 
which  letter  purported  to  be  dated  20th  May  1786, 
and  was  open,  and  the  seal  of  which  was  broken,  and 
of  which  the  following  is  a  copy : — 

"  Dear  Sir, — I  beg  that  you  will  order  your  attorney 
to  wait  on  Mr.  Atkinson  or  Mr.  Watkinson^  &  pro- 
pose some  terms  of  agreement  between  you  and  the 
parish  or  township,  or  disagreeable  things  must  un- 
avoidably happen.  I  recommend  that  a  case  should 
be  settled  by  your  &  their  attorneys,  &  laid  before 
councill,  to  whose  opinion  both  sides  should  submit, 
*  otherwise  it  will  be  attended  with  much  trouble  & 
expense  to  both  parties.  I  am,  Sr.  with  compliments 
to  Mrs.  Cooksonj  your  humble  servant,  &c. 

"  Olwer  Mar  ton. 

"  May   ye  20th  1786.      I  beg  the  favour  of  an 
answer  to  this. 

"  John  Marsden,  esq.,  JVennington.'^ 

And  the  Counsel  for  the  said  defendant  further 
proved  that  the  said  Oliver  Marton  was  at  the  date 
and  writing  of  the  said  letter  the  vicar  of  Lancaster ^ 
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« 

a  town  about  eleven  miles  distant  from  the  then  resi-      J^38^ 

dence  of  the  said  John  Marsderiy  that  he  was  acquainted      Wriout 

with  the  said  John  Marsden,  and  that  he  had  been 

dead  upwards  of  thirty  years,  and  that  the  letter  was 

in  his  handwriting.     And  the  Counsel  for  the  said 

defendant  further  proved  that  one  James  Barrow  was 

at  the  time  of  the  date  of  the  said  letter  the  attorney 

of  the  said  John  Marsden^  and  had  been  dead  upwards 

of  thirty-five  years,  and  that  an  indorsement  on  the 

back  of  the  said  letter,  of  these  words,  "  20th  May 

1 786     Letter  from  Mr.  Marion  to  Mr.  Marsden,''  was 

in  the  handwriting  of  the  said  James  Barrow;  and 

thereupon  the  said  Counsel  for  the  said  defendant 

proposed  and  tendered  the  said  letter  to  be  admitted 

and  read  to  the  jury  as  evidence  for  the  said  Defendant 

upon  the  matter  so  in  controversy  and  at  issue  as 

aforesaid.     But  the  Counsel  for  the  lessor  of  the  said 

plaintiflF  objected  to  the  admissibility  of  such  letter  as 

evidence,  and  to  its  being  read  to  the  jury ;  and  the 

said  Justice  stated  his  opinion  to  be,  and  held,  that 

the  said  letter  was  not  by  law  admissible  as  evidence, 

and  refused  to  admit  the  same  to  be  read  to  the  jury. 

Whereupon  the  Counsel  for  the  said  defendant  made 

his  exception  to  the  said  opinion  and  ruling  of  the 

said  Justice,  and  tendered  this  his  bill  of  exceptions 

thereon.     And  also  to  maintain  the  afiirmative  of  the 

said  matter  so  in  controversy  and  at  issue  as  aforesaid, 

the  Counsel  for  the  said  defendant  proved  that  after 

the  death  of  the  said  John  Marsden^  and  at  the  same 

time  and  place  when  the  said  letters  from  the  said 

Charles  Tatham  and  Oliver  Marion  were  found,  there 

was  found  amongst  the  said  letters  before  mentioned 

a  letter  addressed  to  the  said  John  Marsden  by  one 

Henry  Ellershaw^  which  was  open,  and  the  seal  of 

which  was  broken,  of  which  the  following  is  a  cop}' : — 
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1838.  "  Dear  Sir, — I  should  ill  discharge  the  obligation 

Wright     I  ^^^^  myself  under,  if,  in  relinquishing  Hornby,  I 
*•  did  not  offer  you  my  most  grateful  acknowledgments 

for  the  abundant  favours  of  your  hospitality  and  bene- 
ficence. Gratitude  is  all  that  I  am  able  to  give  you, 
and  I  am  happily  confident  that  it  is  all  that  you  ex- 
pect. I  have  only  therefore  to  assure  you,  that  no 
circumstances  in  this  world  will  ever  obliterate  from 
my  heart  and  soul  the  remembrance  of  your  benevo- 
lent politeness.  May  the  Good  Almity  long  bless  you 
with  health  and  happiness  !  and  when  his  providence 
shall  terminate  your  Xtian  warfare  upon  earth,  may 
the  angels  of  the  Lord  welcome  you  into  blessedness 
everlasting !  It  will  afford  me  pleasure  to  continue 
my  services  during  the  vacancy,  if  agreeable  to  you. 
With  every  sentiment  of  respect  and  affection  to  your- 
self and  the  worthy  family  at  the  Castle,  I  hope  you 
will  ever  find  me  your  grateful,  faithful  and  obliged 
servant,  Henri/  Ellershaw. — Please  deliver  the  en- 
closed to  Mr.  Wright,  Chapel-Ie-Daley  3d  Octr. 
1799." — Addressed  ''John  Marsden,  Esqre.  Hornby 
Castle.'* 

And  the  Counsel  for  the  said  defendant  further 
proved  that  the  said  Henry  Ellershaw  had  been  for 
several  years  the  curate  of  the  chapelry  of  Hornby^ 
to  which  he  had  been  appointed  by  the  said  John 
Marsdefh  as  patron  of  the  said  chapelry,  and  that  he 
was  well  acquainted  with  the  said  John  Marsden; 
that  he  had  been  dead  some  years ;  that  the  letter  was 
in  his  handwriting,  and  that  it  had  been  written  by 
him  in  the  presence  of  the  Rev.  John  Garnett,  his 
assistant,  when  he  the  eaid  Henry  Ellershaw  was 
about  relinqnishing  the  said  preferment.  And  there- 
upon the  said  Counsel  for  the  said  defendant  proposed 
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and  tendered  the  said  letter  to  be  admitted  and  read  ^38. 
to  the  jury,  as  evidence  for  the  said  defendant  upon  Wkioht 
the  matter  so  in  controversy  and  at  issue  as  aforesaid ; 
but  the  Counsel  for  the  said  plaintiflP  objected  to  the 
admissibility  of  such  letter  as  evidence,  and  to  its 
being  read  to  the  jury ;  and  the  said  Justice  stated 
his  opinion  to  be,  and  held,  that  the  said  letter  was 
not  by  law  admissible  as  evidence,  and  refused  to 
admit  the  same  to  be  read.  Whereupon  the  Counsel 
for  the  said  defendant  made  his  exception  to  the  said 
opinion  and  ruling  of  the  said  Justice,  and  tendered 
this  his  bill  of  exceptions  thereon. 

Sir  F.  Pollock  and  Sir  W.  Follett  (Mr.  Martin  was 
with  them),  for  the  PlaintiflFin  Error : — In  considering 
the  propriety  of  the  rejection  of  this  evidence,  the  nature 
of  the  case  itself  must  be  recollected.  The  question 
for  the  decision  of  the  jury  was,  whether  Mr.  Marsden 
was  competent  to  make  his  will.  Certain  evidence 
tendered  to  the  jury,  and  bearing  directly  on  this 
issue,  was  rejected.  This  evidence  tended  to  show 
that  he  was  competent  to  make  his  will.  It  consisted 
of  letters  which  had  been  sent  to  Mr.  Marsden  by  one 
of  his  cousins,  and  two  other  persons,  and  these  letters 
were  admissible,  as  forming  part  of  the  personal  his- 
tory of  Mr.  Marsden.  The  reading  of  such  evidence 
is  quite  consistent  with  modern  practice;  Prett  v. 
Fairclough{a)y  and  Hagedorn  v.  Reid{b).  There  are 
two  points  which  prove  this  evidence  to  be  admissible. 
In  the  first  place,  it  may  be  laid  down  as  a  rule,  that 
on  an  inquiry  whether  a  person  is  of  sound  mind  at  a 
particular  period,  letters  written  to  him  at  the  time, 
and  after  his  death  found  in  his  custody,  are  admis- 

(a)  3  Camp.  305.  397.  {b)  Id.  379. 
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1838.  sible  in  evidence  to  show  the  treatment  he  received 
from  persons  acquainted  with  him.  The  second 
question  is,  whether  the  letters  set  out  in  this  bill  of 
exceptions  are  admissible  under  this  rule.  The  issue 
is  not  a  question  of  fact,  hut  of  opinion,  founded  on 
fact.  It  must  be  conceded  that  if  a  person  is  living 
who  knew  him  well,  such  person  may  be  examined  as 
to  the  state  of  mind  of  the  deceased.  CanncJt  this  exa- 
mination of  persons  be  made  after  their  death,  through 
the  medium  of  their  own  letters  ?  What  is  the  practice 
of  the  Ecclesiastical  Courts  in  this  matter  ?  It  is  shown 
in  the  case  of  Duinsv.  Donovan(c)f  where,  in  a  suit 
for  nullity  of  marriage,  the  libel  stated  that  the  mar- 
riage was  solemnized  during  the  minority  of  the  com- 
plainant ;  and  one  of  the  proofs  of  the  father's  dissent 
was  a  letter,  which  purported  to  have  been  written 
two  months  after  the  marriage,  and  as  soon  as  the 
marriage  came  to  the  father's  knowledge.  It  was 
objected  that  this  letter  was  not  admissible,  because 
it  might  have  been  written  with  a  view  to  a  suit  for 
nullity.  Dr.  Lushingtony  in  delivering  judgment, 
said,  "  The  letter  is  admissible,  not  as  the  declaration 
of  the  father  simply,  but  as  part  of  the  res  gestce  con- 
nected with  the  marriage."  On  a  similar  principle, 
the  letters  here  are  admissible.  The  principles  of 
receiving  evidence  must  in  all  Courts  be  the  same  ; 
nor  in  the  Ecclesiastical  Courts  can  those  principles  be 
changed  by  the  circumstance  that  in  the  Ecclesiastical 
Courts  the  Judges  are  Judges  of  the  law  and  of  the 
fact.  The  acts  of  persons  who  well  knew  the  deceased, 
are  the  best  evidence  of  their  opinion  of  him.  They 
are  opinions  expressed  at  the  time,  without  any 
disguise    and    without   any    premeditated    purpose. 

(c)  3  Hagg.  301  &  308. 
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Suppose,  for  instance,  that  the  electors  in  a  borough  isss. 
had  elected  a  man  their  representative  in  Parliament,  ^j[P^ 
would  not  that  be  good  evidence  of  their  belief  in  ^  v. 
his  competency?  The  treatment  of  a  man  by  his 
neighbours  may  have  various  degrees  of  confidence, 
and  these  degrees  are  best  shown  by  their  particular 
acts  towards  him  during  his  life.  Asking  a  person 
to  take  the  sacrament,  or  lending  money  to  him  on  his 
bond,  would  in  like  manner  show  a  belief  in  his  com- 
petency. If  the  person  to  whom  the  letters  are  sent 
acts  upon  them,  they  most  clearly  become  evidence. 
So  they  would,  on  proof  that  he  deposited  them  in 
a  place  where,  with  reference  to  the  business  on 
which  they  were  written,  they  ought  most  properly 
to  be  found.  The  principle  of  this  rule  was  fully 
adopted  by  this  House  in  the  Bishop  of  Meath  v. 
Marquess  of  Winchester  (jj).  It  may  be  contended, 
that  if  such  papers  are  admitted  in  evidence,  they 
will  be  fraudulently  put  into  places  in  order  that 
they  may  be  found ;  and  no  doubt  the  rule  will  be 
liable  to  such  objection.  But  such  a  proceeding 
cannot  be  presumed.  In  a  case  of  high  treason  itself, 
such  evidence  has  been  admitted  {e).  If  in  such  a 
case  the  Court  would  not  reject  the  letters  on  the 
ground  of  such  a  presumption,  they  cannot  be  rejected 
on  that  ground  here.  Some  of  these  letters  were 
found  in  the  same  place  with  others  which  had  been 
answered  or  endorsed  by  the  testator,  and  were  there- 
fore admissible  beyond  all  doubt,  and  they  were  ac- 
cordingly admitted ;  and  the  circumstance  of  all  being 
found  together,  raises  the  strongest  presumption  that 
all  were  put  into  the  same  place  by  bim.   Under  these 

(d)  Ante,  Vol.  iv.  pp.  224-234. 

(e)  The  King  v.  Home,  1  East,  P.  C.  98. 
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1838.       circumstances,  it  is  impossible  to  say  that  these  letters 
"^^    '       can  be  rejected,  without  the  House  at  once  declaring 
V  that  the  testator  was  incapable  of  either  reading  or 

writing.  The  question,  therefore,  has  been  reduced  to 
this,  not  whether  the  testator  was  capable  of  making 
a  will,  but  whether  he  was  capable  of  reading  and 
writing  the  letters  found  in  his  custody.  Of  that  there 
can  be  no  possibility  of  doubt,  since  some  of  the  letters 
have  his  indorsement  upon  them.  The  letters  which 
are  written  by  other  persons  to  the  testator  on 
matters  of  business,  are  not  merely  opinions  of  the 
writers  expressed  to  a  person,  but  acts  done  by  them 
with  respect  to  a  person  with  whom  they  would  not 
have  acted  but  in  the  belief  of  the  soundness  of  his 
mind.  Acts  done  by  persons  many  years  ago,  and  now 
proved  by  the  production  of  letters  admitted  to  have 
been  written  by  them,  must  be  better  evidence  of  the 
opinions  then  entertained  l)y  those  persons  of  the 
party  to  whom  the  letters  were  written,  than  their 
evidence,  if  now  given  in  the  witness  box,  could 
possibly  be.  Suppose  a  clergyman  was  to  disappear 
from  his  residence,  and  40  years  afterwards  a  body 
was  found  with  the  pockets  appearing  to  have  re- 
mained untouched  for  many  years,  and  in  those 
pockets  were  found  letters  addressed  to  a  person 
tts.  9i  clergyman,  and  bearing  the  inarks  of  having 
been  opened  and  read,  would  not  those  letters  be 
evidence  in  any  proceeding  respecting  the  identity 
of  the  clergyman,  to  show  that  the  person  in  whose 
pockets  they  had  been  found  was  the  clergyman  who 
had  disappeared  about  the  date  of  the  letters  ?  They 
would  be  evidence  of  that  fact,  and  as  such  evidence 
ought  to  be  left  to  the  jury.  Doe  d.  Pattesliall  v. 
2\irford{f)j  is  not  a  direct  authority  on  the  question, 

(/)  3  Barn.  &  Ad.  890. 
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but  it  shows  the  opinion  of  the  Judges  of  the  Court  of       I838. 
King's  Bench,  that  what  is  written  at  a  particular     wairuT 
time  may  be  evidence  to  be  considered  by  a  jury  as  '^ 

to  what  was  done  at  that  time  by  the  party  making 
the  writing.  There  is  no  objection  made  to  receive 
the  letters  written  by  the  testator ;  but  if  others  are 
found  with  them  of  nearly  the  same  date,  and  some 
of  them  acted  upon  by  the  testator,  and  all  put  away 
in  his  usual  place  of  depositing  letters,  surely  all  are 
equally  admissible,  and  all  ought  to  be  received 
together.  It  is  admitted,  that  if  he  had  marked  them 
tilt  y  might  be  read ;  yet  the  marking  of  them  would 
not  alone  prove  that  he  had  read  them.  The  prin- 
ciple on  which  all  these  letters  are  admissible  is,  that 
they  form  part  of  one  entire  transaction.  On  this 
principle,  the  letters  of  a  wife  written  to  her  husband 
before  the  time  of  an  alleged  adultery  are  admitted, 
in  an  action  by  him  against  the  adulturer,  for  the 
purpose  of  showing  what  were  the  terms  on  which 
she  had  lived  with  her  husband.  The  wife  herself  is 
not  examined, — but  her  letters  are  read.  Why? 
because  credit  is  given  to  her  for  having  acted  with 
sincerity  at  the  time ;  and  her  letters  are  receivable  * 
to  show  the  state  of  her  affections  before  her  elopement, 
being  written  at  a  moment  when  she  had  no  purpose 
to  answer  in  writing  them. 

Mr.  Creswell  and  Mr.  Starkie^  for  the  Defendant 
in  Error: — The  principles  on  which  the  decision  of 
this  case  must  turn  are  stated  in  the  book  on  Evidejace, 
where  the  admission  of  collateral  evidence  for  the 
purpose  of  indirect  proof  is  treated  of:  **  All  the  sur- 
rounding facts  of  a  transaction,  or  as  they  are  usually 
termed,  the  res  gesta,  may  be  submitted  to  a  jury, 
provided  they  can  be  established  by  competent  meansy 
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1838.       and   aflPord   any   fair   presumption    or    inference   as 

Wright      *^   *^^^   question    in   dispute"  (^r).     It   is  clear   that 

'»•  the  best  evidence  is  where  the  witnesses  are  pro- 

jLA  1 II  a  If 

duced,  and  subjected  to  cross-examination,  for  from 
that  alone  is  the  best  estimate  of  the  character  of  the 
evidence  to  be  obtained.      It  is  true  that  acts  are 
admissible  in  evidence,  but  then  they  must  not  be 
the  acts  of  third  persons  upon  indifferent  matter; 
although  great  latitude  is  justly  allowed  by  the  law 
to   the  reception  of  indirect  or  circumstantial  evi- 
dence.    "  The  law  interferes  to  exclude  all  evidence 
which  falls  within  the  description  of  res  inter  alios 
acta "  (A).     Taken   in  the   strongest  manner,   what 
do  these  letters  amount  to?  nothing  more  than  the 
opinion  of  the  individuals  by  whom  they  are  written. 
But  this  is  an  opinion  not  delivered  on  oath.     On 
that  ground  alone  it  is  objectionable.     It  is  still  more 
objectionable  when  it  is  recollected  that  it  is  an  opinion 
the  grounds  of  which    cannot   now  be    examined,  ^ 
nor  its  real  nature  and  character  ascertained.     This 
observation  which  applies  with  regard  to  the  letter 
of  Mr.  Charles  Tatham  may  be  made,  with  at  least 
equal  force,  in  the  case  of  that  written  by  Mr.  Eller- 
shaw.     But  even  if  the  letters  themselves,  provided 
that  they  had  reached  Mr.  Marsden^  could  be  treated 
as  admissible,  there  is  no  proof  that  they  ever  did 
reach  him.     Then,  ex  concessis,  they  are  not  admis* 
sible.     It  is  said  that  these  letters  form  part  of  the 
personal  history  of  the  testator.      But  his  personal 
history  must  consist  of  his  acts,  not  of  the  opinions 
formed  of  him  by  people  in  his  neighbourhood,  or  by 
his  distant  relations.     Even  treatment  of  him  by  other 
persons  is  no  better  than  opinion.     Foreigners  may 
send  letters  written  in  their  own  languages  to  a  London 

(g)  Stark,  on  Evid.  vol.  i,  p.  57 ;  sd  edit.  Qi)  Ibid.  p.  58. 
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merchant,  on  the  business  of  his  house.     His  situa-       183S. 
tion  would  seem  to  render  it  probable  that  he  under-     wricbt 
Stood  those  letters ;  but  the  fact  that  they  were  sent         «'• 
to  him  would  not  prove  such  to  be  the  case.     Yet 
that  would    be    part    of   his    treatment  by    others. 
The  treatment  of  a  man  by  other  persons  is  no  proof 
of  his  competency  or  incompetency  to  make  a  will. 
The   election  of  a  man   to    a  seat  in    Parliament 
may,    taken    alone,    prove    nothing.      He   may    be 
in  Rome  or  Naples    when   he  is  elected,   and   his 
election  may  depend  on  many  other  circumstances 
besides  his  personal  qualifications.     His  speeches  on 
the  hustings  during  the  progress  of  the  election  would 
be  something :  there  is  nothing  of  that  sort  here.    In 
referring  to  the  practice  of  the  Ecclesiastical  Courts 
on  this  subject,  it  is  clear  that  those  Courts  have 
always  considered  it  a  matter  of  importance  to  have 
the  persons  who  pretend  to  speak  to  a  testator's  inca- 
pacity subjected  to  a  cross-examination,  in  order  that 
their  means  of  knowledge,  and  their  desire  to  give 
or  to   falsify  facts,   may   be   truly  ascertained.      In 
Wheeler  v.  Alderson^  Sir  J.  Nicholl  (i),  referring  to 
the  dififerent  depositions  of  different  witnesses  on  the 
subject  of  the  supposed  incapacity  of  a  testator,  says 
that  "  witnesses  speaking  to  transactions  and  conduct 
spread  over  many  years,  are  apt  to  describe  them  a» 
if  constant  and  continuous  habits ;  '*  and  he  remarked 
in  a  similar  manner  on  this  circumstance,  of  the 
manner  in  which  witnesses,  even  speaking  honestly^ 
estimated  facts,  in  Walters  v.  Hewlett  (j  )•     In  order* 
to  know  how  far  this  habit  of  thinking  and  speaking 
may  have  influenced  their  judgment,  the  witnesses 
themselves   must   be  produced;    the   production   of 
their  letters  is  not  sufficient ;  for  even  in  their  letters 

(0  3  Hagg.  605,  (j )  id.  790- 
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1838.  they  may  have  formed  opinions  in  the  most  incorrect 
Wright  manner,  and  on  the  most  incomplete  acquaintance 
-,  ''•  with   the  facts.     In  BUlinghurst  v.   Vickers{k\  Sir 

J.  Nicholl  made  the  same  observations,  showing  how 
necessary  it  was  to  subject  to  cross-examination  wit- 
nesses who  came  to  prove  a  permanent  incapacity,  in 
virtue  of  several  acts  of  extravagance  committed  at 
diflFerent  times.  All  these,  and  many  other  autho- 
rities, showing  that  the  best  and  not  secondary  evi- 
dence ought  to  be  adduced  on  this  subject,  are  col- 
lected in  Williams  on  Executors  (/).  The  letters  here 
oflPered  are  at  best  but  evidence  of  a  secondary  nature. 
They  only  show  that  the  writers  of  them  did  write  to 
the  testator;  but  why  they  wrote,  under  what  circum- 
stances they  wrote,  or  whether  they  believed  that  the 
testator  could  or  would  himself  attend  to  their  letters, 
is  left  totally  unexplained  There  is  no  proof  what- 
ever of  any  act  done  by  Mr.  Marsden  upon  these  letters: 
there  is  not  any  proof  as  to  the  person  by  whom  these 
letters  were  found,  nor  even  any  to  show  that  they 
were  put  by  the  testator  in  the  place  where  they  were 
ultimately  found.  For  aught  that  appears  to  the  con- 
.trary,  though  in  form  directed  to  Mr.  MarsdeUy  they 
might  have  been  read  and  acted  on  by  Mr.  Marsden' s 
man  of  business.  There  is  the  greater  reason  for  be- 
lieving this  to  be  the  case,  since  there  is  no  other 
evidence  to  prove  that  during  the  last  40  years  he 
ever  wrote  or  read  any  other  letters  than  those  now 
produced.  It  is  said  that  these  letters  show  what  was 
the  opinion  of  the  men  who  corresponded  with  Mr. 
Marsden.  The  opinion  of  a  man  who  has  seen  the 
person,  respecting  whose  sanity  or  capacity  the  dis- 
cussion has  arisen,  may  be  received  in  evidence,  but 
then  it  must  be  clear  that  the  evidence  really  presents 

{k)  1  Phill.  191.  (/)  Vol.  i.  pp.  35-199,  ct  ieg. 
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fthe  opinion.     Here  it  is  not  proved  that  the  writers        1838^ 
of  the  letters  had  seen,  or  had  seen  within  a  reasonable      Whioht 
time,  the  person  to  whom  they  wrote  :  it  is  not  shown     xatham 
that  the  letters  expressed  the  opinion  of  the  writers 
as  to  his  capacity ;  nor,  if  they  did,  has  it  been  shown 
that  that  opinion  is  receivable,  as  one  formed  by  per- 
sons who  had  opportunity  to  judge  of  the  testator's 
state  of  mind.     The  whole  evidence  now  offered  is 
matter  of  inference.     It  is  contended   that  because 
certain  letters  addressed  to  the  testator  are  found  in 
the  drawers  of  the  testator,  it  must  be  presumed  that 
he  knew  their  contents,  and  that  the  persons  who 
wrote  the    letters   believed   him  capable  of  under- 
standing them,     The  instance  of  a  body  found  with 
certain  letters  in  his  pocket  has   been   referred  to. 
That  case  is  not  in  point  for  the  present  argument.    It 
would  be  more  so  if  put  thus, — a  body  of  a  man  is  found 
with  a  Latin  letter  in  his  pocket :  but  surely  no  one 
would  contend  that  the  possession  of  that  letter  would 
be  good  evidence  that  the  dead  man  had  understood 
Latin.     The  objections  to  the  admissibility  of  these 
letters  are,  that  thev  are  not  shown  to  have  been  read 
by  the  testator,  or  acted  on  by  him ;  that  they  do  not, 
except  by  a  strained  inference,  show  what  was  the 
opinion  of  the  writers  of  them  ;  and  that,  if  they  did, 
they  cannot  be  received ;  but  the  writers,  if  alive, 
must  be  called,  in  order   to  explain  whether  they 
really  did  entertain  any  opinion  as  to  the  capacity  of 
the  testator,  and,  if  so,  how  that  opinion  was  formed. 

The  Lord  Chancellor  said  he  should  require  time 
to  consider  how  to  frame  the  questions  to  be  put  to 
the  Judges. — (The  only  question  afterwards  submitted 
for  their  opinions  was,  whether  the  three  letters  herein- 
before set  out  were  admissible  in  evidence,  on  behalf 
of  the  Plaintiff  in  Error.) 
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18S8.  Mr.  Justice  Coleridge : — In  answer  to  the  question 

^[^"^      stated  by  your  Lordships,  I  beg  humbly  to  express 

Wright      my  opinion  that  neither  of  the  letters  was  properly 

Tat^uam.      admissible  in  evidence.     Only  three  grounds,  that  I 

{Coleridge,  J.)  am  aware  of,  have  been  stated  in  argument  for  their 

The  letters      admissibility,  and  I  can  conceive  no  more:   it  has 

fdbieCw)?"       l>6en  urged,  1st,  that,  considering  the  nature  of  the 

question  at  issue,  the  time  when  the  letters  were 
written,  and  the  decease  of  the  writers,  they  arc  ad- 
missible as  declarations  of  the  unbiassed  opinions  of 
those  writers ;  opinions  on  which  they  acted,  and  as 
,  accompanying  such  acts  :  2dly,  it  has  been  said  that 
they  are  admissible  as  acts  of  treatment,  exhibited  by 
the  writers  towards  Mr.  Marsden:  3dly,  that  they 
are  admissible  because  they  accompany  and  explain 
acts  done  by  Mr.  Marsden.  The  first  two  grounds 
apply  generally,  and,  if  correct  in  principle,  would 
sustain  the  admission  of  all  the  three  letters ;  but  I 
think  they  are  not  to  be  supported :  the  last  is  un- 
doubtedly sound  as  a  rule,  and  therefore  each  letter 
must  be  tried  by  it,  and,  in  order  to  exclude  all,  all 
must  be  shown  not  to  fall  within  it. 
The  death  of        The  first  CTOund  ou  which  the  admissibility  of  the 

the  writertf 

does  not  make  letters  is  rested,  lays   all  participation,  all  acts  by 
ad!dssiblc.      ^^'  Marsden  in  regard  to  them,  out  of  the  question  : 

it  becomes  indifferent  whether  the  letters  ever 
reached  him  or  not;  the  only  things  material  are 
the  writing  and  sending.  The  former  shows  the 
opinion  of  the  writer,  the  latter  vouches  it.  But,  if 
the  writer  were  alive,  and  producible  in  court,  al- 
though the  same  reasoning  would  apply,  it  could 
hardly  be  contended  that  the  letters  could  be  read ; 

(m)  As  the  opiniona  of  the  Judges  delivered  in  this  case  contain 
many  important  dicta^  it  has  been  thought  advisable  to  print  refer « 
ences  to  them  in  the  margin ;  the  length  of  some  of  the  opinions 
rendering  such  a  course  advantageous  lor  the  purposes  of  reference. 
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the  first  principles  of  the  law  of  evidence  would  pre-       i838. 
vent  it ;  and  I  do  not  think  it  can  be  said  that  the     ."T^     ' 

Wricht 

death  of  the  writer  necessarily  varies  the  rule.     It  is  v. 

every  day's  experience  that  the  death  of  a  witness  ecoUHd^Tj") 
deprives  the  party  of  the  testimony  he  would  have 
given,  although  his  statement  of  it,  and  his  having 
acted  upon  the  faith  of  it,  may  be  capable  of  the 
clearest  proof.     Nor  does  the  rule  vary  because  the 
remoteness   of  the  period,  and   the  absence  of  any 
dispute  on  the  matter  at  the  time,  put  aside  all  suspi- 
cion of  insincerity.     The  general  rule  still  remaining 
the  same,  that  evidence  must  be  given  upon  oath ; 
and  it  being  certain  that  this  case  does  not  fall  within 
any  of  the  known  exceptions  hitherto  stated  in  our 
books,  is  there  any  new  principle  on  which  it  may  be 
rested  ?     As  all  the  participation  by  Mr,  Marsden  is 
by  the  supposition  excluded,   the   letters   stand  on 
exactly  the  same  footing  as  if  they  had  been  addressed 
or  their  contents  really  stated  to  a  third  person ;  and 
the  argument  for  the  defendant  below  has  met  this 
view  of  the  case,  as  it  was  bound  to  do.     One  learned 
Counsel  at  your  Lordships'   bar  contends   that  the 
opinion  expressed  in  or  to  be  collected  from  the  letter 
is  evidence,  because  it  is  a  declaration  accompanying 
the  acts  of  writing  and  sending  the  letter.     But  the  in  ordtr  to 
answer  to  this  is  irresistible ;  wherever  a  declaration,  daration  ac- 
in  itself  inadmissible,  is  admitted  as  part  of  an  act,  an^acTaSmw- 
because  it  explains,  qualifies^  or  completes  it,  the  act  «We  in  evi- 
itself  must    be  evidence  in  the  cause  without   the  itself  must  be 
declaration  ;  but,  in  the  present  case,  dismiss  the  de-  e^jg^ce**  *" 
claration,  and  the  act  itself  becomes  wholly  irrelevant, 
and  therefore  inadmissible.    It  is  merely  arguing  in  a 
circle,  first  to  pray  in  aid  the  declaration  to  make  the 
act  relevant,  and  then  to  make  the  declaration  admis- 
sible by  showing  it  to  be  a  part  of  the  act.     Another 
learned  Counsel,  feeling  this,  has  therefore  more  boldly 
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18S8.       asserted  that  in  this  case  mere  opinion  as  such  is  evi- 

^^][[^      dence,  and  that  this  is  the  expression  of  opinion  legiti- 

V.  mately  proved  as  any  other  act.    Suppose,  says  he,  his 

(oSje'J  J.)  ^^^'^^  townsmen  had  elected  Mr.  Marsden  to  be  their 

representative  in  Parliament,  might  I  not  prove  that 
fact  as  evidence  of  their  opinion  of  his  competency  ? 
Assuming,  as  the  argument  does,  that  Mr.  Marsden 
is  connected  with  such  election  by  no  act  on  his  part 
before,  at  the  time,  or  after,  I  distinctly  answer,  no. 
The  question  seems  to  me  based  on  the  fallacy,  that, 
whatever  is  morally  convincing,  and  whatever  reason- 
able beings  would  form  their  judgments  and  act  upon, 
may  be  submitted  to  a  jury.  The  mere  word  of  a 
man  of  character,  the  mere  opinion  of  a  man  of  ex- 
perience and  prudence,  where  by  some  act  he  vouches 
its  sincerity,  will  naturally  and  properly  influence 
our  opinions;  but  the  law  of  England  requires  the 
sanction  of  an  oath  to  that  which  is  to  influence  the 
verdict  of  a  jury.  I  do  not  indeed  concede,  though  it 
is  not  perhaps  necessary  now  to  decide  the  point,  that 
the  mere  opinion  of  a  witness,  even  on  oath,  is,  as 
such,  admissible  evidence  upon  a  question  of  com- 
petency. Where  you  can  bring  the  decision  of  that 
question,  as  you  sometimes  may,  to  depend  upon 
deductions  from  scientific  premises,  you  may  hear 
those  deductions  expressed  as  opinions  by  scientific 
men.  The  necessity  of  the  case  justifies  this  de- 
parture from  the  general  rule ;  but  competency,  in 
the  main,  is  a  question  of  fact,  and  the  jury  are  to 
draw  their  conclusion  from  the  evidence  of  the  facts 
before  them,  not  from  the  opinions  which  others  may 
have  formed  from  facts  not  before  the  jury.  I  admit 
that,  in  practice,  where  the  witness  to  facts  is  present, 
it  is  by  no  means  uncommon  to  ask  directly  for  his 
opinion :  such  a  question  it  would  be  idle  to  object 
to;  for,  the  objection  would  oaly  lead  to  a  detailed 
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inquiry  into   particular  facts,  which  the  witness  is        isss. 
there  ready  to  go  into.    Nothing,  therefore,  would  be     ^' 
gained  by  it.     I  am  not,  however,  aware  that  this  v. 

question  has  ever,  upon  argument,  been  decided  to  fCyouluute'j.) 
be  correct  in  form.  But  if  it  be,  the  argument  is  by 
no  means  relieved  from  another  insuperable  difficulty: 
if  opinion,  merely  as  such,  be  evidence,  it  cannot  be 
proved  by  hearsay  in  the  case  supposed,  of  an  election 
to  Parliament  oflfered   to  prove  the  opinion :    such  ' 

election  can  amount  to  no  more  than  this,  that  each 
elector  may  be  considered  to  say,  I  vote  for  Mr. 
Marsdeuj  because  I  believe  him  to  be  competent: 
the  number  makes  no  difference.  Now,  proof  of  this 
declaration  per  se  would  not  be  legitimate  evidence  of 
the  elector's  opinion ;  and  it  is  not  made  evidience  by 
the  fact  that  he  votes  in  accordance :  that  fact,  indeed, 
may  make  the  declaration  morally  more  convincing ; 
but  it  is  not  in  itself  admissible,  because  irrelevant  to 
the  question  of  competency.  One  other  case,  put  by 
the  same  learned  Counsel  in  this  part  of  his  argu- 
ment, it  may  be  as  well  to  notice  here  :  Mr.  Marsden 
had  executed  a  bond  to  the  late  Mr.  Bell^  for  a  large 
sum  of  money  lent.  Proof  of  the  execution  of  the 
bond,  let  in  proof  of  all  the  circumstances  attending 
the  loan — that  Mr.  Bell  had  known  him  (with  the 
remark  that  he  must  have  thought  him  competent) — 
and  that  he  was  a  very  good  judge  of  such  matters. 
No  doubt  it  did.  The  act  of  executing  the  bond  was 
an  act  of  Mr.  Marsden  s.  To  see  what  its  quality 
was,  and  what  inferences  were  to  be  drawn  from  it, 
it  was  necessary  to  look  into  all  the  surrounding  cir- 
cumstances; and  those  circumstances  therefore  be- 
coming evidence,  it  became  impossible  to  restrain 
either  Counsel  or  jury  from  a  consideration  of  Mr. 
Belfs  opinion,  which  in  itself  would  not  have  been 
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1858.       evidence.     But   it  is  overlooking  solid   distinctions 

Wright      thence  to  infer,  as  was  attempted  in  argument,  that 

V.  it  might  have  been  shown  that  Mr.  Bell  had  made 

ITatham 

iCoUndge  J.)  ^^°^  ^^^  executor ;  because  that  would  be  only  doing 

directly  what  in  the  admitted  evidence  in  the  cause 
had  been  done  indirectly.  Could  that  fact  have  been 
shown  in  Mr.  Belfs  lifetime  without  calling  him  ? 
If  not,  how  would  his  death  have  made  it  evidence  ? 

Upon  principle,  then,  I  think  it  abundantly  clear, 
that,  upon  the  first  ground  suggested,  these  letters 
are  not  receivable. 

Rules  of  evi-        But  we  are  pressed  with  the  authority  of  the  Eccle- 

dence  m  the        .       .     i   ^-i  x  i  i  •     .  i  • 

Ecdesiasticai  siasticai  Courts*  1  agree  that  this  is  a  subject  over 
beinmortecT'  which  they  have  jurisdiction,  and  with  which  they 
into  the  Cora-  are  in  practice  very  conversant.     I  agree  in  the  ffreat 

mon  Law  r  j  o  o 

Courts.  convenience  of  having  but  one  rule  of  evidence  in 

every  Court  in  which  the  same  subject-matter  comes 
for  decision:  and,  filled  as  the  judgment-seats  in 
those  Courts  are,  and  have  been  for  many  years,  their 
decisions  will  be  received  by  no  one  with  more  re- 
spect than  by  myself.  I  do  not,  therefore,  presume 
to  question  the  decisions  referred  to.  But,  when  a 
rule  of  evidence  is  sought  to  be  imported  thence  into 
our  Courts  of  Common  Law,  I  remember  that  rules  of 
evidence  are  technical,  framed,  and  wisely  framed, 
with  reference  to  the  tribunal  in  which  they  are  to 
be  applied  ;  and  that  what  may  be  a  safe  rule  when 
the  same  Judge  decides  both  law  and  fact,  may  bo 
dangerous  when  the  fact  is  entrusted  to  the  jury. 
Other  acknowledged  differences  as  to  the  rules  of 
evidence  prevail  between  the  two  Courts ;  and  the 
same  argument  which  is  urged  to-day  for  the  admis- 
sion of  these  letters,  might  be  pressed  to-morrow  for 
the  proof  of  handwriting  by  direct  comparison,  for 
the  examination  of  witne-sses  secretly,  or  for  the  proof 
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of  certain  charges  by  not  less  than  two  witnesses,      Jf^fl^ 
where  the  rule  of  the  common  law  requires  but  one.        Wrioht 
I  have  been  so  full  in  considering  the  first  ground     xatham 
on  which  the  admissibility  of  these  letters  is  rested,  {Coleridge,  J.) 
that  I  need  say  little  on  the  second,  the  same  princi-  These  lettei's 

•'  __  ^  Dot  evidence 

pies  being  applicable  to  both.  Treatment  of  another,  as  acts  show- 
it  has  been  observed,  is  a  somewhat  ambiguous  term :  mint  of  Xl^ 
it  may  mean  that  demeanour  towards  a  third  person  testator  by 

the  wnLefs 

of  which  he  is  conscious,  and  which  ought  naturally 
to  produce  some  •  effect  on  an  intelligent  being,  to  be 
displayed  in  some  outward  act;  or  it  may  simply  refer 
to  the  agent,  and  exclude  all  consciousness  on  the 
part  of  the  third  person.  It  is  in  this  latter  sense  that 
the  term  is  here  used,  and  in  this  sense  treatment  is 
at  best  but  a  demonstration  of  opinion ;  and,  conse- 
quently, if  I  am  right  in  the  remarks  that  I  have 
made  upon  opinion,  these  letters  cannot  be  receivable 
as  acts  of  treatment. 

I  am  now  brought  to  the  consideration  of  the  third  Nor  as  expia- 
ground  taken  by  the  Counsel  for  the  defendant  below,  "^""07 the  "^ 
that  these  letters  are  admissible,  because  they  accom-  writers, 
pany  and  explain  acts  done  by  Mr.  Marsden;  in  other 
words,  that  there  is  evidence  with  respect  to  each  of 
these  letters  that  Mr.  Marsden  had  done  some  act, 
which  act  would  in  itself  be  relevant  to  and  admis- 
sible upon  the  point  in  issue,  his  competency ;  and  the 
act  itself  being  admissible,  whatever  accompanies  it, 
and  serves  to  explain  its  character,  is  relevant  and 
admissible  also.  The  principle  here  applied  is  admitted 
on  all  hands  to  be  correct,  and  was  laid  down  by  the 
Court  of  Queen's  Bench  when  a  new  trial  was  granted 
in  Doe  d.  Tatham  v.  Wright.  The  only  question 
therefore  remaining  is  one  of  fact — whether  there  was 
any  evidence  of  such  act  by  Mr.  Marsden  in  regard 
to  all  or  any  one  of  these  letters.     It  must  be  admitted. 
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1 838.       that  the  burden  of  affirmatively  shewing  such  evidence 

^  rests  on  the  party  tendering  the  letters :  it  must  also 

V.         be  admitted,  I  think ,  that  on  a  question  of  competency 

(CoUri/e  J)  ^^  inferences  from  acts  which  assume  the  competency 

of  the  agent,  are  to  be  excluded ;  for,  that  being  the 
matter  under  discussion,  to  assume  it,  and  to  draw 
any  inference  from  such  assumption  which  may  help 
to  prove  the  competency,  is  to  reason  in  a  circle.  On 
the  other  hand,  I  shall  freely  concede  that  neither 
fraud  nor  the  want  of  competency  is  to  be  presumed- 
Under  these  conditions,  I  examine  the  evidence  from 
which  I  am  desired  to  draw  the  conclusion  that  Mr. 
Marsden  did  any  independent  intelligent  act  with 
respect  to  any  one  of  these  letters.  And,  first,  as  to  the 
letter  dated  in  1784,  from  C.  Tatham.  What  is  the 
evidence  ?  It  is  found  after  the  testator*s  death  with 
other  papers  and  many  letters  addressed  to  him,  to 
some  of  which  drafts  of  answers  in  his  handwriting 
are  found  in  the  same  place,  and  others  of  which  are 
indorsed  in  his  handwriting.  The  time  of  finding  is 
not  stated ;  the  place  is  a  cupboard  under  his  book- 
case, in  his  private  room  ;  the  letter  is  found  open,  and 
the  seal  broken  :  the  writer  was  a  relation,  and  per- 
sonally known  to  Mr.  Marsden^  and  had  been  dead 
many  years.  Further  than  this,  a  draft  of  a  letter 
from  Mr.  Marsden  to  C.  Tatham,  dated  in  1787,  was 
found  in  the  same  place :  this  draft  referred  to  another 
letter,  but  not  to  this  letter,  from  C.  Tatham,  and  also 
to  a  previous  letter  from  Mr.  Marsden.  These  par- 
ticulars are  adduced  in  order  to  raise  a  reasonable 
presumption  that  Mr.  Marsden  opened  and  read  the 
letter.  If  they  raise  this  presumption,  I  do  not  rely 
upon  what  is  undoubtedly  true,  that  the  mere  com- 
petency to  open  and  read  a  letter  would  be  the  logical 
conclusion   to   be    drawn,  and  that    the   letter  was 
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adduced  as  evidence  not  merely  of  that,  but  of  compe-  1838. 
tency  to  make  a  will ;  but  1  admit  that  it  then  ought  Bright 
to  have  been  submitted  to  the  iury  with  the  other  facts  »• 

Tatham. 

in  the  case,  as  evidence  of  the  competency,  which  wag  rcoigridge,  J.) 
the  fact  in  issue.     But,  do  these  particulars  raise  the 
presumption  ?     Of  all  of  them,  there  is  but  one  which 
is  unambiguously  the  act  of  Mr.  Marsden;  that  is,  the 
draft  of  his  letter  in  1787 :  but  this  makes  no  refer- 
ence to  the  letter  in  question  ;  and  it  seems  to  me  an 
unwarrantable  inference  to  draw  from  the  fact  of  a 
letter  -written  at  an  interval  of  three  years,  and  refer- 
ring to  a  previous  letter,  that  the  writer  had  seen  and 
read  one  about  which  he  is  wholly  silent.     The  addi- 
tional fact,  that  the  letter  in  question  and  the  draft 
are  found  in  the  same  place,  cannot  be  drawn  in  to 
aid  the  inference,  until  it  be  clear  that  Mr.  Marsden 
had  read  the  letter,  and  deposited  both,  or  knew  of 
their  deposit,  in  that  place.     What  is  the  evidence  of 
these  facts  ?     None  direct ;  and  every  circumstance 
stated  is  equally  consistent  with  the  assumption  of 
competency  or  incompetency.     If  Mr.  Marsden  had 
been  an  intelligent  man,  he  would  have  opened  and 
read  his  own  letters,  and  would  probably  have  pre- 
served them,  if  preserved  at  all,  in  such  a  place  as 
this  was  found  in.     Again,  the  mere  facts  of  preser- 
vation and  a  common  place  of  deposit  being  admitted, 
if  he  were  incompetent,  his  manager  or  man  of  business 
would  have  opened  and  read  his  letters,  and  would 
have  probably  preserved  them,  if  preserved  at  all,  in 
such  a  place,  as  this  was  found  in.     The  facts  then 
being  consistent  with  either  view  of  the  case,  he  whose 
duty  it  is  affirmatively  to  establish  either,  must  fail  if 
he  relies  on  this  for  proof. 

The  same  examination  leads  even  more  clearly  to 
the  same  conclusion  as  to  the  third  letter ;  that  written 

VOL.  V.  3  a 
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1838.  by  Mr.  Ellershaw;  for  there  is  literally  nothing  as 
Wrioht  t^  *hat  but  the  place  of  deposit  and  the  company  in 
^    ^'         which  it  is  found,  from  which  an  inference  is  to  be 

Math  A  If 

{Coleridge,  J.)  drawn  that  Mr.  Marsden  ever  saw  or  read  it.     It  is 

not  even  alleged  that  he  was  in  the  habit  of  receiving 
or  reading  letters  addressed  to  him,  or  that  in  the 
whole  course  of  his  life  he  ever  read  a  single  letter  so 
addressed. 

I  come  now  to  the  second  letter,  about  which  more 
doubt  has  been  entertained,  although  I  confess  it 
appears  to  me,  when  tried  by  the  same  tests,  to  pre- 
sent no  grounds  of  distinction.  This  letter  is  found 
in  the  same  place  as  the  others ;  it  relates  to  a  matter 
of  business  on  which  Mr,  Marsden's  attorney  was  to 
be  communicated  with :  and  it  bears  an  indorsement 
purporting  to  be  of  the  same  date  with  that  of  the 
letter,  in  the  handwriting  of  the  attorney.  It  had, 
therefore,  reached  the  attorney,  and  had  been  returned 
by  him.  The  purpose  of  the  letter  was  understood 
and  complied  with  by  him  who  opened  and  read  it 
But  who  was  that  person?  or,  rather,  what  is  the 
affirmative  evidence  that  Mr.  Marsden  was  that  per- 
son ?  Is  there  anything  in  the  evidence  which  is  not 
ambiguous  as  to  that  fact,  the  very  comer-stone  of 
the  admissibility  of  the  letter?  Is  there  anything 
which  does  not  take  its  whole  cogency  from  assuming, 
one  way  or  the  other,  the  condition  of  Mr.  MarsderCs 
intellect,  which  is  the  very  matter  under  inquiry. 
It  is  said,  that^  to  assume  the  intervention  of  a  third 
person,  is  to  assume  fraud.  I  answer,  that  I  assume 
no  fraudulent  intervention ;  for,  the  character  of  the 
intervention  would  depend  on  the  condition  of  Mr. 
MarsderCs  mind.  If  he  were  competent^  and  this 
was  his  place  of  deposit,  under  his  control,  the  inter- 
ference of  a  third  person,  first  to  intercept,  and  then 
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introduce,  without  his  knowledge  into  that  place,  a        i838. 
letter  addressed  to  him,  would  indeed  he  fraudulent ;      ^, 
but  if  he  were  incompetent,  it  would  be  consistent  v. 

with  the  most  friendly  feelings  and  the  most  honour-  ,qJ^^J,^  j\ 
able  principles,  that  some  one  for  him  should  have 
read,  acted   upon,  and  finally  deposited  the   letter. 
I  conclude,  therefore,  that  this,  like  the  two  other 
letters,  was  not  shown  to  be  admissible. 

I  desire  permission,  having  answered  your  Lord-  Qn.  whether 
ships'  question,  as  it  was  my  duty  to  do,  to  state  that  ^mt^  of  the 
I  am  by  no  means  satisfied  that  the  admissibility  of  ^f  ^^rs,  under 

T        ,  .  PI-  thecircum- 

the  letters,  under  the  circumstances  set  forth,  is  a  stances  set 
matter  which  a  Court  of  Error  can  in  any  way  inquire  ^J^^i^  **  ques- 
into.     As  at  present  advised,  I  incline  to  think  that,  uonfonhe 

,        ,  ,  .  Court  out  of 

upon  examination,  it  will  appear  to  turn  simply  upon  which  the  re- 
a  question  of  fact,  as  to  which  the  conduct  of  the  ^d  therefore 
Jud&ce  at  nisi  prius  can  be  reviewed  only  by  the  Court  "p^  exaniina- 

Pi-ii  1  T.i  ^»'« »"  "  Court 

otit  of  which  the  record  comes.     It  is  not,  however,  of  Error. 
the  time  now  to  enter  into  that  inquiry ;  and  I  men- 
tion this  point  only  that  I  may  individually  not  be 
considered  as  concluded  with  regard  to  it  on   any 
future  occasion. 

Mr.  Justice  Williams : — I  agree  in  the  view  which  ( wuiUmu,  j.) 
has  been  taken  by  my  learned  brother  who  has  pre- 
ceded me.     I  think  that  all  the  three  letters  contained  mi  the  letters 
in  the  bill  of  exceptions  are  inadmissible,  though  with  "^admissihie. 
somewhat  more  of  hesitation  and  doubt  as  to  one  of 
them  than  as  to  the  two  others.     The  circumstances 
of  the  time  when  and  the  place  where  they  were  found, 
are  the  same  as  to  all.     No  time  is  specified  as  to  the 
finding ;  and  though  the  bill  of  exceptions  describes 
the  place  (a  cupboard)  to  have  been  in  the  apartment 
of  Mr.  MarsdeUf  there  i$  no  statement  of  his  ever 
having  been  seen  to  use  it  as  a  place  of  deposit  for 

3  ▲  a 
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1838.       letters,  nor  is  there  any  proof  that  he  was  in  the  habit 
,'r"'"^    '       of  so  using:  it.     The  letters  have  been  produced,  how- 

Wrioht  o  r  ' 

V.  ever,  and  thereupon  the  question  has  arisen,  and  the 

(WMiamJ)   admissibility  of  them  has  been  contended  for  upon  two 

heads  of  argument,  in  themselves  perfectly  separate 

and  distinct;    and   either  of  which,   if  established, 

would,  I  admit,  sustain  the  affirmative  of  the  propo- 

No  doubt  of    sition  contended  for.     In  one  view  of  the  case,  the 

biilty  of*ihe     question  would  be  of  such  easy  solution  as  hardly  to 

letters,  if  they  dcscrve  the  name.     If  upon  the  back  of  all  or  any  of 

bfid  been  en-  ,  , 

doreed  by        thcsc  letters  there  had  been  any  indorsement  in  the 
Mr.  MoTidtn.  handwriting  of  Mr.  Marsden,  or  if  any  act  had  been 

done  by  him  avowedly  in  consequence  of  the  contents, 
or  any  part  of  them,  such  letters  or  letter  must  of 
necessity  be  submitted  to  the  jury,  with  a  view  to 
ascertain  how  far  such  indorsement  contained  any 
material  or  appropriate  comment,  or  how  far  the  act 
was  consequent  upon  or  in  accordance  with  a  fair  and 
reasonable  interpretation  of  the  contents.  The  letters 
in  such  case  must  be  admitted,  or  the  writing  and  act 
of  Mr.  Marsden  be  rejected,  which  would  obviously 
be  against  all  reason  and  principle. 

It  was  contended,  that,  apart  from  all  agency  of  Mr. 
Marsden^  or  consciousness  by  him,  a  letter  addressed 
to  him  by  a  person  of  intelligence  and  capacity  was, 
in  itself,  proof  of  his  state  as  to  intellect ;  that,  if  it 
furnished  evidence  of  treatment,  as  it  has  been  called 
(how  he  was  estimated,  and  what  was  the  judgment  of 
the  writer),  it  was  more  than  opinion ;  it  was  opinion 
with  an  overt  act  attached  to  it,  opinion  acted  upon  ; 
and  that,  to  suppose  that  a  ma^  of  undoubted  under- 
standing should  address  sensible  observations  upon 
any  matter  of  business  or  pleasure  to  a  known  driveller 
and  idiot,  is  a  monstrous  absurdity,  and  an  outrage 
upon  experience  and  common  sense.     In  this  view  of 
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the  subject,  it  is  obvious,  as  I  have  observed,  that  the  1838. 
agency  of  Mr.  Marsden  (in  the  particular  transaction  wkight 
at  least)  is  wholly  out  of  the  question :  he  need  not  see  »• 

the  letter  or  hear  of  it.  If  it  can  be  shown  to  have  (wiuiam  J.) 
been  written,  and  by  some  accident  not  delivered,  if 
such  delivery  had  been  intended,  the  effect  would  be 
the  same.  The  tone  of  the  letter,  according  to  this 
argument,  is  to  be  attended  to ;  the  sense  of  the  writer, 
or,  if  the  expression  be  preferred,  the  treatment  by  him 
of  the  person  addressed,  is  everj'^  thing  in  this  or  in 
whatever  way  the  argument  may  be  presented. 

I  must  observe,  first,  that,  with  whatever  industry  viewed  in  the 
and  ingenuity  the  argument  may  be  cloaked  and  dis-  ne^These"*"" 
guised,  it  is  at  last  resolvable  into  opinion,  and  opinion  letters  are 
only;  and  that,  if  it  be  so,  it  is  opinion  presented  in  nSliL of t°he" 
such  a  shape  as  makes  it  inadmissible  for  want  of  the  *^'?^?">  ^^\ 

*^  ^  ^  ^    ^         opinions  not 

sanction  of  an  oath,  under  which  evidence  of  opinion  given  on  oath. 
is  always  given ;  which  sanction  is  required  for  this 
weighty  reason — that  opinion,  however  imposing  from 
the  real  or  supposed  respectability  of  the  person  ex- 
pressing it,  may,  after  diligent  and  patient  inquiry 
and  examination  before  those  to  whose  judgment  all 
evidence  is  addressed,  be  deemed  by  them  to  rest  upon 
a  precarious  foundation,  or  upon  none  at  all. 

Next,  if  a  letter  written  and  addressed  as  above,  be  Statements 
supposed  to  be  no  more  than  opinion — and  I  have  ™^tlon^^°" 
already  said  that  I  think  it  is  no  more — it  seems  to  be  ^®"¥  "®'  *?® 

receivaole  in 

difficult,  if  not  impossible,  to  distinguish  it  from  a  evidence: 
statement  made  in  conversation  respecting  the  under-  Ire^fjo^more. 
standing  of  any  given  person  by  another,  who  I  will 
suppose  possessed  ample  means  of  knowledge  by  ac- 
quaintance or  intimacy.  And,  if  the  effect  likely  to 
be  produced  by  it  afford  any  criterion  for  ascertaining 
whether  the  evidence  should  be  received  or  not,  there 
could,  I  presume,  be  little  doubt  upon  the  subject. 

3  A3 
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1838.       Morally  speaking,  what  could  be  more  likely  to  pro- 

Wrioht      ^^^^  ^  strong  impression  and  conviction  than  a  declar- 

^-  ation  made   by  a  person  of  undoubted  credit  and 

( WiUiMMy  J.)  capacity  respecting  the  state  of  mind  of  an  old  friend  ? 

a  declaration  I  will  imagine  accompanied  with  all  the 
details  and  particulars  upon  which  the  judgment  was 
formed,  and  calculated  to  give  it  weight  ?  Supposing 
such  a  person  to  be  dead,  but  that  the  conversation 
could  be  detailed  by  another  of  credit  equally  unim- 
peachable, would  it  not  inevitably  (and  I  may  add, 
deservedly)  produce  a  great  efiect  in  any  inquiry 
which  might  be  instituted  respecting  the  capacity  of 
the  person  about  whom  the  conversation  was  held,  and 
the  opinion  given  ?  The  value  and  importance  of  the 
evidence,  however,  and  the  serious  nature  of  the  loss 
to  the  party  unavoidably  deprived  of  it,  operate  no- 
thing. The  cautious  rules  by  which  the  rejection  of 
evidence  is  determined,  affect  as  well  the  most  weighty 
opinions  as  the  most  worthless  gossip,  unless  vouched 
by  the  indispensable  sanction  of  an  oath ;  a  certain  few 
and  well-known  cases  only  excepted.  Moreover,  it  is 
to  be  observed,  that  it  is  not  the  matter  or  the  manner 
of  the  party  writing  or  speaking,  but  that  of  the  party 
addressed,  which  is  material  when  the  capacity  of  the 
latter  is  in  question.  Persons  may  have  been  found 
whose  malignity  or  bad  taste,  or  in  whatever  manner 
such  a  character  should  be  described,  might  attribute 
to  acknowledged  infirmity  the  possession  of  qualities 
and  attainments  to  which  it  had  not  the  slightest  pre- 
tension. Letters  are  sometimes  addressed  in  tones  of 
the  deepest  humility  and  submission,  which  are  in 
The  party  re-  substauce  defiance  to  the  utmost.  Until,  therefore, 
feuere^mu^st  the  persou  addressed  has  himself  acted  on  the  com- 
act  on  them,    municatiou  in  some  manner  or  other,  all  deduction 

must  be  hazardous  and  precarious,  all  conclusion  in- 
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complete.     Suppose,  (an  illustration  used  at  the  bar)        i838. 
a  letter  or  letters  in  Greek  or  Latin,  of  Attic  or  Cice-      Wbioht 
ronian  purity,  to  be  addressed  and  sent  to  a  given     ^  ^• 
person;  could  his  knowledge  of  either  of  those  Ian-  {William/j.) 
guages  be  inferred  from  that  circumstance  alone  ?  or, 
rather,  would  not  all  judgment  or  opinion  necessarily 
be  suspended  until  it  was  ascertained  whether  he  was 
able  to  make  some  appropriate,  or  at  least  intelligible 
commentary,  or  (more  material  still)  to  return  some- 
thing like  an  answer  ? 

Lastly,  it  is  a  circumstance  of  no  small  weight  in  No  precedent 
determining  my  opinion  upon  this  part  of  the  question,  sion  of  "vT^ 
that,  with  all  the  industry  and  ability  of  the  learned  ^^^^^  ^^  ^*"* 
Counsel  for  the  defendants  below,  no  single  instance 
has  been  adduced  of  evidence  of  this  kind  having 
been  admitted  in  a  Court  of  Common  Law.    When  1 
reflect  upon  the  frequent  occurrence  of  questions  of 
this  kind,  and  I  must  add,  the  probable  existence  of 
such  proof  in  favour  of  competency,  I  cannot  account 
for  its  absence,  except  upon  the  supposition  that  it 
has  been  assumed  and  considered  to  be  inadmissible 
for  the  purpose  for  which  the  evidence  was  upon  the 
present  occasion  tendered.  I  beg  to  express  my  entire  The  rule  of 
concurrence  with  the  opinion  of  my  learned  brothers  fhe  Ecdesia»- 
(upon  this  point  nearly,  if  not  wholly,  unanimous),  ^^^  Courts 
that  the  course  and  practice  of  the  Ecclesiastical  Courts  adopted  in  the 
furnish  no  rule  for  our  adoption.    The  difference  of  couru?"     ^ 
the  tribunals  affords  a  sufficient  reason  for  the  dis- 
tinction.   In  those  Courts  the  Judge  who  receives  the 
evidence  is  (contrary  to  our  course)  the  Judge  also  of 
its  efiect.     Whether  that  evidence  when  received  be 
more  or  less  stringent  (as  I  believe  their  phrase  is), 
or  whether  it  be  entitled  to  no  weight  at  all,  depends 
entirely  upon  the  judgment  of  the  Court  which  first 
decides    the    question    of  admissibility.      Whatever 

3  ▲  4 
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i8.'}8.      therefore  may  be  said  as  to  the  propriety  of  the  same 

^  .j^         rule  prevailing  universally,  I  do  not  think  that  the 

V.         decisions  of  the  Ecclesiastical  Courts  amount  to  an 

authority  in  a  Court  avowedly  acting  upon  the  rules 

tarns,  ,)  ^^^  principles  of  the  common  law. 

I  come  now  to  the  second  branch  of  the  question, 
which  is,  it  must  be  admitted,  attended  with  more 
difficulty,  inasmuch  as  it  is  upon  this  part  that  a  dif- 
ferent view  has  been  taken,  and  in  consequence  of  it  a 
difference  of  opinion  exists  among  the  learned  Judges. 
Mr.  Manden   The  question  then  is,  whether  Mr,  Marsden  has  in 

does  not  ap-  *  ... 

pear  by  any  any  manner  identified  himself  with  (if  the  expression 
Went^ficd^*  be  allowable),  or,  in  other  words,  has  by  any  act, 
himself  with  speech,  or  writing,  manifested  an  acquaintance  with 
and  knowledge  of  the  contents  of  all  or  any  of  these 
letters.  If  he  has,  such  letter  or  letters  must  have 
been  improperly  rejected,  otherwise  not.  And  here 
it  may  not  be  improper  to  make,  in  passing,  the 
remark,  that  every  letter  so  recognised  was  without 
objection  received,  as  will  presently  appear.  The 
facts  regarding  such  letters  are  thus  stated  in  the  bill 
of  exceptions  :  "  That,  after  the  death  of  Mr.  Marsden^ 
many  letters  addressed  to  him  by  various  persons 
were  found  with  other  papers  in  a  cupboard  under  his 
bookcase,  in  his  private  room :  that,  to  many  of  these 
letters,  letters  had  been  written  and  sent  in  answer, 
which  last-mentioned  letters  were  proved  to  be  in  the 
handwriting  and  signed  by  him,  John  Marsden; 
and  that,  on  some  others  of  the  letters  so  found,  there 
were  indorsements  in  the  handwriting  of  the  said 
John  Marsden;  which  letters  so  answered  and  in- 
dorsed were  tendered  and  received  in  evidence  upon 
the  said  matter  in  controversy."  I  have  before 
adverted  to  some  of  the  circumstances  observable  in 
this  statement ;  but  it  is  unnecessary  to  remark,  that. 
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if  the  inquiry  had  assumed  some  other  shape,  in  which       i838. 
the  competency  of  Mr,  Marsden  had  been  brought  or     wriout 
not  into  question,  instead  of  its  being  the  question,  v. 

there  would  have  been  abundantly  enough  to  show  f^^i^^^,^  }x 
that  he  had  read  the  letters  in  question,  or  rejected 
them  as  unworthy  of  perusal,  and,  upon  the  supposi- 
tion just  made,  that  he  of  course  understood  them. 

But  it  has  been  argued  at  the  bar — first,  that  there 
must  be  no  assumption  of  competency  or  incompetency 
(to  which  I  agree) ;  that  the  question  is,  as  it  were,  in 
abeyance  until  the  ^nd  and  final  determination ;  that 
it  is  throughout  an  open  question,  which  can  only 
receive  a  decision  from  the  fair  result  of  all  the  fiSicts 
and  circumstances  which  may  have  been  brought  to 
bear  upon  the  case  on  both  sides;  and  that,  conse- 
quently, the  effect  of  these  letters,  if  admitted,  might 
be  nothing,  because  the  jury  might  be  satisfied  by  the 
preponderance  of  adverse  testimony  that  Mr.  Marsden 
did  not  nor  possibly  could  have  understood  all  or  any 
of  them :  but  still  that  they  should  be  received  with 
whatever  weight  might  properly  belong  to  them,  and 
form  part  of  the  case.  Next,  that  fraud  is  not  to  be 
presumed,  there  being  no  statement  or  finding  of  any ; 
and  that,  by  consequence,  any  inference  arising  from 
unfair  conduct  in  any  person  as  to  the  custody  or  any 
other  circumstance  attending  these  letters,  is  unwar- 
ranted and  inadmissible  for  the  present  purpose. 

With  respect  to  the  first  argument,  however,  it 
seems  to  me  that  the  admissibility  of  the  evidence 
must  depend  upon  the  matter  in  controversy,  which  it 
is  stated  in  the  bill  of  exceptions  here,  was,  "  whether 
Mr.  Marsden^  from  his  attaining  to  competent  age, 
in  the  year  1779,  down  to  the  time  of  his  making  the 
will  and  codicil,  in  the  years  1822  and  1825,  was  a 
person  of  sane  mind  and  memory,  and  capable  of 
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1838.       making  his  will ;"  that  some  agency  or  cognizance  of 

Wrjcht      ^^*  -^"^^^^  must  be  shown  in  each  particular  piece 

V.  of  evidence  tendered,  in  order  to  make  it  admissible 

(WiUianuy  J.)  ^*  ^^^5  ^^^  ^^^^  ^^^^  piece  of  evidence  must  be  judged 

of  from  the  circumstances  applicable  to  itself ;  that, 
to  raise  any  inference  in  favour  of  the  admissibility  of 
these  three  letters,  or  any  of  them,  from  certain  other 
portions  of  evidence  admitted  and  existing  in  the 
case,  is  a  proceeding  in  kind^  though  not  in  degree, 
the  same  as  an  assumption  of  the  entire  competency 
of  Mr.  Marsderij  which  being  granted,  all  difficulties 
vanish,  and  there  is  no  question  or  doubt  to  solve ; 
and  lastly,  as  in  this  part  of  the  argument  to  which  I 
am  addressing  myself  it  was  said  (and  I  think  pro- 
perly), that  there  should  be  no  assumption  of  compe- 
tency one  way  or  the  other,  and  the  matter  must  be 
considered  in  equilibrio,  it  lay  upon  the  defendant 
below  to  give  the  evidence  to  turn  the  scale,  and  to 
show  affirmatively  some  "  dealing"  with  these  letters 
— to  use  an  expression  which  has  been  before  em- 
ployed—or some  of  them,  by  Mr,  MarsdeUj  in  order 
to  make  them  admissible  at  all. 

I  come  now  to  the  presumption  of  fraud.  That  this 
cannot  be  made,  and  must  be  found,  in  order  to  form 
an  ingredient  in  the  argument,  may  well  be  admitted. 
But  it  is  unnecessary  to  say  more  in  support  of  that 
view  of  the  subject  which  I  have  been  taking,  than 
that  the  presumption  alluded  to  need  not  be,  and  I 
think  has  not  been  made. 

Having  thrown  these  observations  together  in  the 
hope  of  avoiding  repetition,  the  application  of  them 
to  the  three  letters  respectively  will  be  reduced  to 
a  narrow  compass.  The  first  is  from  C.  Tat  ham,  a 
cousin  of  Mt. Mar sdeuy  dated  Alexandria^  12th  October 
1784 :  as  to  which,  as  well  as  the  two  others,  if  treat- 
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ment  of  Mr.  Marsden  had  been  sufficient,  it  is  impos-        1 838. 
sible  to  doubt  that  he  is  addressed  as  a  person  of     wrioht 
competent  understanding.     With  reference  to  that,  «^- 

however,  which,  as  I  have  said,  is  in  my  opinion  ( WiU%<mt,  J.) 
necessary  to  warrant  its  reception,  there  is  nothing 
but  its  being  found  in  the  place  before  described,  open 
and  with  the  seal  broken.  The  copy  of  a  letter  from 
Mr.  Marsden  to  C.  Tat  ham  (received  in  evidence)  in 
no  respect  alluded  to  the  letter  in  question,  nor  was 
anything  shown  to  have  been  said  or  done  upon  it. 
Suppose  it  had  been  proved,  which  here  it  was  not, 
that  Mr.  Marsden  broke  the  seal,  and  the  issue  had 
been  whether  he  could  read  or  not,  would  the  fact  of 
breaking  the  seal  furnish  any  proof  of  his  being  able 
to  read  the  letter?  Why  should  it  of  his  being  able 
to  understand  it  ? 

The  next  letter  to  be  noticed,  because  it  is  open  to 
precisely  the  same  remarks,  though  not  the  next  in 
order  of  time,  is  that  from  Mr.  EllershaWy  dated 
the  3d  October  1799,  and  addressed  to  Mr.  Marsden^ 
and  expressing  much  gratitude  for  many  favoui's 
received.  If  the  former  letter  be  inadmissible,  this 
of  course  must  be  inadmissible  also. 

The  third  is  a  letter  from  Mr.  Marion^  the  vicar  of 
Lancaster y  to  Mr.  Marsden,  dated  20th  May  1786, 
begging  that  Mr.  Marsden  would  order  his  attorney 
to  wait  on  two  persons  named,  to  endeavour  to  effect 
a  compromise  in  some  dispute  which  it  seems  was 
likely  to  arise ;  and  recommending  a  case  to  be  drawn, 
by  the  opinion  upon  which  both  parties  should  be 
bound.  And,  what  is  more  material,  on  the  back  of 
this  letter  there  was  an  indorsement,  in  the  hand- 
writing of  one  James  Barrow^  long  since  dead,  but 
then  the  attornev  of  Mr.  Marsden.  the  date  of  which 
indorsement  was  the  said  20th  May  1786. 
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1838.  I  have  said  that  I  have  entertained  somewhat  more 

Weight      ^^  doubt  and  hesitation  as  to  this  than  as  to  the  other 

^'  letters,  partly  from  the  weight  which  has  been  attached 

(WUiiamt  J.)  ^  ^^  ^Y  ^^^^^  ^^^  whose  Opinion  I  have  great  respect, 

and  partly  because  there  is  something  imposing,  at 
first  sight  at  least,  in  the  fact  of  the  letter  having  been 
found  on  the  very  day  it  bears  date,   in   the  very 
custody  where,  according  fa)  its  contents,  it  ought  to 
have  been,  viz.  in  the  possession  of  the  attorney  of 
Mr.  Marsden;  and  if  it  had  been  proved  that  the 
letter  was  so  placed  by  Mr,  Marsden  himself  in  the 
hands  of  Barrow  after  perusal  by  him,  no  better  proof 
would  be  required  that  he  had  understood  and  acted 
upon  it,  and  that,  too,  a  letter  upon  business.     But, 
upon  consideration,  it  seems  to  me  that  the  circum- 
stances attending  this  letter  are  substantially  not  dis- 
tinguishable from  those  attending  the  former.     The 
admissibility  of  this  letter  also  rests  upon  an  implied 
assumption  of  Mr.  Marsderis  capacity:  because  he 
received  the  letter,  read,  and  understood  it,  therefore 
he  delivered  it  to  Mr.  Barrow ;  that  is,  the  assumed 
capacity  of  Mr.  Marsden  is  the   foundation   of  the 
whole, — the  thing  to  be  proved. 

Suppose  (apart  from  all  suspicion  of  fraud)  Mr. 
Marsderiy  not  from  incapacity,  but  indolence,  had 
deputed  his  affairs  generally,  or  this  affair  in  particular, 
to  his  man  of  business,  and  that  the  latter,  from  pre- 
vious conferences  with  Marton,  was  acquainted  with 
the  subject  of  the  letter,  and  knew  that  Marton  was 
about  to  write ;  why  might  not  the  man  of  business, 
upon  seeing  Marlon's  writing,  have  at  once  trans- 
mitted the  letter  to  Barrow  1  or  why,  if  Barrow^ 
knowing  Marton,  and  having  the  information  above 
supposed,  had  been  at  Mr.  Marsden's  house  upon  the 
arrival  of  Marlon's  letter,  might  he  not  have  taken  it 
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away  with  him  at  once  ?     But  I  do  not  rest  upon  this,        isss. 
and  mention  it  only  in  consequence  of  observations     wrioht 
made  upon  the  alleged  arbitrary  assumption  of  fraud.  v. 

The  foundation  of  my  opinion  is,  that  neither  com-  ^jj^^n^j^  j\ 
petency  nor  incompetency  should  be  presumed,  and 
that  therefore  the  burthen  was  cast  upon  the  defendant 
below,  who  tendered  this  piece  of  evidence,  to  give 
affirmatively  some  proof  that  the  mind  of  Mr.  Marsden 
had  been  exercised  upon  it,  to  make  it  admissible  in 
a  case  where  the  only  question  was  the  actual  state  of 
that  mind  :  and  no  such  proof  was  given. 

Mr,  Baron  Gurney : — This  is  an  action  of  ejectment  {Gvmey,  B.) 
brought  to  recover  considerable  estates  in  the  county  ^  ^^ '«"«" 
of  Lancaster.  It  was  tried  at 'the  summer  assizes 
1836,  before  Mr.  Baron  Parke.  The  lessor  of  the 
plaintiff  claims  as  lieir-at-law  of  a  gentleman  of  the 
name  of  Marsden^  who  died  in  the  year  1826,  at  the 
age  of  sixty-eight.  It  is  stated  in  the  bill  of  excep- 
tions, that  the  matter  in  controversy  was,  whether 
Mr.  Marsden,  from  his  attaining  to  competent  age  in 
the  year  1779,  down  to  the  time  of  his  making  the 
will  and  codicil  in  the  years  1822  and  1825,  was  a 
person  of  sane  mind  and  memory,  and  capable  of 
making  a  will.  And,  to  maintain  the  affirmative  of 
the  matter  in  controversy,  the  letters  set  out  in  the 
bill  of  exceptions  were  tendered  in  evidence.  The 
facts  are  thus  stated— that,  after  the  death  of  Mr. 
Marsden,  many  letters  addressed  to  him  by  various 
persons  were  found  with  other  papers  in  a  cupboard 
under  his  bookcase  in  a  private  room  ;  that,  to  many 
of  those  letters,  letters  had  been. written  and  sent 
in  answer,  which  last-mentioned  letters  were  proved 
to  be  in  the  handwriting  of  and  signed  by  him,  John 
Marsden ;  and  that,  upon  some  others  of  the  letters 
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1838.  go  found,  there  were  indorsements  in  the  handwriting 
Wricut  of  the  said  John  Marsden;  which  letters,  so  answered 
^  "•  and  indorsed,  were  tendered  and  received  in  evidence 

Tatuam. 

(fiumeyyB,)  ^P^^  ^^e  said  matter  m  controversy.  It  appears, 
therefore,  that  Mr.  Marsden  had  a  private  room,  and 
in  a  cupboard  under  his  bookcase  in  that  room  were 
found  letters  of  various  descriptions :  some  to  wliich 
he  had  given  answers ;  and  these  letters  and  answers 
were  read  in  evidence  :  some  which  he  had  indorsed ; 
these,  too,  were  read  in  evidence :  and  the  three  let- 
ters in  question,  upon  which  there  were  no  indorse- 
ments written  by  him,  and  to  wliich  there  were  no 
wswers  produced.  One  of  those  letters  was  written 
in  the  year  1799,  by  the  Rev.  Henry  Ellershaw^  per- 
petual curate  of  Hornby^  Mr.  Marsderis  parish,  to 
which  curacy  he  had  been  presented  by  Mr.  Marsden; 
it  was  written,  in  the  presence  of  his  assistant,  upon 
the  occasion  of  his  relinquishing  that  preferment. 
The  second  was  written  by  C.  Tathaniy  the  brother  of 
the  lessor  of  the  plaintiff,  on  his  arrival  in  America. 
And  the  third,  by  the  Rev.  Oliver  Marton^  vicar  of 
Lancaster. 

All  the  transactions  of  Mr.  Marsden's  life  were 
subjected  to  the  view  and  consideration  of  the  jury, 
to  enable  them  to  form  their  judgment  of  the  compe- 
tency of  his  mind ;  all  that  he  said,  all  that  he  did, 
and  all  that  under  certain  circumstances  he  omitted 
to  say  and  do.  It  appears  to  me  that  the  transactions 
connected  with  this,  which  I  think  must  be  taken  to 
be  Mr.  Marsden  s  depository  of  papers  and  letters, 
afford  no  insignificant  means  of  judging  of  his  com- 
petency. If  the  letters  had  been  found  with  the  seals 
unbroken,  that  might  have  afforded  evidence  of  a 
total  want  of  curiosity,  if  not  of  imbecility  of  mind. 
Tl^  finding  them  witli  the  seals  broken,  is,  1  think, 
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prima  facie  evidence  that  they  had  been  opened  and        i838. 
read  by  him  to  whom  they  were  addressed,  and  in      wnionx 
whose  depository  they  were  found.    It  is  said  that  this  ''• 

Tatham. 

supposition  is  founded  on  a  presumption  of  compe-   ,q^^      ^. 

tency,  which  is  the  question  to  be  tried.     But,  when 

it  is  stated   that  these  unindorsed  and  unanswered 

letters  were   found   in   company  with   some   letters 

which  were  indorsed  by   Mr.   Marsden,   and  with 

others  which  were  answered  by  him,  and  the  letters 

in  his  own  hand  are  produced  and  read,  I  do  not  see 

that  it  is  forming  any  presumption  of  his  competency, 

to  assume  that  the  seals  had  been  broken  and  the 

letters  read  by  him :  it  appears  to  me  that  it  is  only 

from  a  presumption  that  any  other  inference  is  to  be 

drawn. 

It  has  been  said  in  argument  that  it  is  not  stated 
how  soon  after  his  death  these  letters  were  found.  If 
it  had  been  intended  by  the  Counsel  for  the  lessor  of 
the  plaintiff  to  use  any  argument  of  that  kind,  he 
should  have  shown,  if  he  could,  by  cross-examination, 
that  the  distance  of  time  was  such  as  to  weaken  or 
destroy  the  inference  that  they  had  been  placed  there 
by  the  testator.  It  is  further  said,  that  it  is  not  found 
that  no  other  person  used  the  room.  But  it  is  found 
to  be  his  private  room.  It  is  said,  that  it  is  not  found 
that  Mr.  Marsden  wrote  the  indorsements,  and  the 
answers  which  are  mentioned,  without  the  tutorage  of 
another.  But  that  should  have  been  shown,  if  it 
could  have  been  shown,  to  affect  the  reception  of  this 
evidence.  It  is  sufficient  that  the  letters  are  found  in 
such  a  place  and  in  such  company.  The  question  is 
not,  what  is  the  weight  of  the  evidence  when  received ; 
the  question  is  not,  whether  any  suspicious  circum- 
stances may  or  may  not  attach  to  it :  all  that  is  matter 
of  observation  for  the  jury.     If  any  facts  could  be 
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1838.  introduced  to  raise  a  suspicion  that  these  letters  were 

Wricht  f^^sted  into  this  place  by  any  other  person  than  Mr. 

V.  Marsderij  they  would  doubtless  have  their  effect  where 

ATHAM.  ^      ought  to  have  it ;  but  nothing:  of  that  sort  is 

The  contents  Stated.     The  letters  bear  every  mark  of  genuineness: 

ll^  wifere  '^^y  ^^^^  written  at  periods  very  remote,  when  no 

the  letters  are  qucstiou  of  the  Competency  of  this  gentleman  had 

iDisiiibieTn^  arisen :  they  were  written  by  persons  well  acquainted 

evidence.  ^jtjj  jiJm^  and  these  persons  were  dead  long  before 

this  question  arose.  I  think,  therefore,  that  the  con- 
tents of  this  repository  are  evidence— evidence  of  more 
or  less  value,  according  as  they  are  fairly  or  unfairly 
laid  before  the  jury. 

Again,  it  is  asked,  who  knows  that  these  letters 
were  deposited  in  this  cupboard  by  Mr.  Marsden  ?  I 
think  that  the  company  in  which  they  were  found  is 
primd  facie  evidence  that  they  were  deposited  by  him. 
They  were  found  in  the  same  place  with  the  letters 
which  he  had  indorsed,  and  the  letters  he  had  an- 
swered. It  was  matter  of  inquiry  for  the  jury  whether 
any  other  person  was  likely  to  have  deposited  them 
there,  whether  any  other  person  used  or  sat  in  that 
room,  whether  the  letters  produced  were  all  the  letters 
found,  or  whether  garbled.  On  an  indictment  for 
high  treason,  letters  with  the  seals  broken,  in  the  pos- 
session of  the  person  indicted,  are  evidence  against 
him,  although  there  be  no  indorsement  of  his,  and  no 

Th  6  d*    of  1^^*®^  ^f  ^^^  ^^  answer ;  because  the  presumption  is 

letters  widi  that,  the  scals  having  been  broken,  he  has  perused  the 

broken/in  letters.     So,  here,  I  think  that  the  finding  them  raises 

such  reposi-  jj^g  game  prcsumptiou,  and  that  it  is  not  a  sufficient 

tory,  raises  the  i  i  •     •  •  r  mi 

presumption     auswcr  that  this  IS  a  question  of  competency.     These 
8on\o'wKom    observations  appear  to  justify  the  reception  of  the  letter 

read  them.  Upon  the  Other  two  letters,  the  argument  for  their 
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reception  is  much  stronger.  First,  the  letter  of 
C.  Tatkam.  It  appears,  that,  in  1784^  C  Tatham 
went  to  America ;  and  on  his  arrival  he  wrote  this 
letter  to  Mn  Marsden,  which  bears  the  mark  of  a  ship- 
letter,  and  has  the  post-mark.  If  nothing  more  ap- 
peared, it  would  stand  upon  the  same  footing  as  the 
letter  of  Mr.  Ellershaw.  But,  further,  there  was  found 
among  the  papers  of  Mr.  Marsdeuj  a  draft  of  a  letter 
from  Mr.  Marsden  himself  to  C.  Tatkam^  dated  in 
June  1787,  which  proves  that  these  parties  had  been 
from  the  year  1784  till  that  time  in  a  course  of  corres- 
pondence ;  for  he  says,  "  I  received  your  letter  some 
time  ago,  wherein  you  mentioned  that  you  have  sent 
me  a  map  of  the  United  States  oi  America.  I  deferred 
writing  till  such  time  as  I  had  made  inquiry  after  it^ 
but  did  not  get  the  map  until  the  7th  instant.  You 
mention  in  your  letter  that  you  had  sent  me  a  small 
parcel  of  dried  fruits ;  I  received  nothing  but  the 
map,  for  which  I  am  obliged  to  you.  I  suppose  you 
have  received  my  last  letter,  wherein  you  will  see  an 
account  of  your  nurse's  death." 

It  is  objected  that  this  draft  of  a  letter  does  not 
make  the  letter  of  1784  evidence,  because  it  is  not  an 
answer  to  that  specific  letter.  I  cannot  see  the  differ- 
ence between  a  letter  which  acknowledges  another 
of  a  series  of  correspondence,  and  a  letter  which  ac- 
knowledges the  letter  in  question.  If  it  had  acknow- 
ledged both  together,  that,  it  is  admitted,  would  have 
made  it  evidence.  If  the  draft  had  been,  **My 
dear  Cousin, — I  have  received  your  letter  of  the  12th 
of  October  1784,"  and  nothing  more,  that  would  have 
made  it  evidence.  But  his  answering  another  letter 
of  the  series,  commenting  upon  the  terms  of  the  letter, 
acknowledging  the  receipt  of  one  thing,  and  noticing 
the   non-receipt  of   another  which  ought  to  have 


1838. 
Wright 

V. 

Tatham. 
(fiurney^  B.) 


VOL.  v. 
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1 83a-       accompanied  it,  &c.  &c.,  that  does  not  make  it  evi- 

Wright      dence,  because  it  refers  to  a  later  letter  of  the  series. 

^  ^-  The  distinction  appears  to  me  to  be  too  refined.     It  is 

{Gumey,  R.)    farther  objected  that  the  letter  was  addressed  to  Mr. 

Marsden  at  IVennington  HalU  where  he  then  resided, 
and  that  it  was  found  at  Hornby  Castle^  to  which  he 
had  removed  from  Wenmngton  Hallj  and  at  which  he 
had  resided  for  many  years  before  his  death ;  and  that 
.  that  weakens  the  presumption  that  it  was  placed  in 
tiiis  cupboard  by  Mr.  Marsden,  So  far  from  weaken- 
ing it,  it  appears  to  me  to  strengthen  that  presumption. 
It  is  in  the  natural  course  of  things  that  a  gentleman 
should  remove  his  private  papers  when  he  removes  his 
residence. 

Lastly,  there  is  the  letter  of  the  Rev.  Oiiver  Marion^ 
the  vicar  of  Lcmcaster^  the  county  town,  a  few  miles 
from  which  Mr.  Marsden  lived,  written  to  him  on 
business  requiring  professional  assistance,  requesting 
that  Mr.  Marsden  would  order  his  attorney  to  wait  on 
one  of  two  gentlemen,  who  are  named,  to  propose 
terms  of  agreement  between  himself  and  the  parish  ; 
recommending  that  a  case  should  be  settled  by  the 
two  attorneys  and  laid  before  C!ounsel.  This  letter 
written  fifty-two  years  ago,  by  a  gentleman  intimately 
acquainted  with  Mr.  Marsden^  is  found  to  have  been  in 
the  hands  of  Mr.  Barrow,  the  attorney  of  Mr.  Marsden^ 
also  resident  at  Lancaster,  who  has  been  dead  thirty- 
five  years ;  and  there  is  an  indorsement  oa  the  back  of 
the  letter,  in  the  handwriting  of  Mr.  Barrow — "20th 
Mayl7S6,  letter  from  Mr.  Marion  to  Mr.  Marsden.*' 
It  is  objected  that  this  letter  is  not  evidence,  because 
it  is  not  proved,  first,  that  the  letter  was  received  by 
Mr.  Marsden  ;  secondly,  that  it  was  by  him  shown 
to  Mr.  Barrow ;  thirdly,  how  it  came  back  into  the 
hands  of  Mr.  Marsden ;  fourthly,  when  Mr.  Barrow 
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made   that   indorsement ;    and   fifthly,  that  it   was      J^^^ 
placed  in  this  cupboard  by  Mr.  Marsden.  Wright 

I  think  that  these  observations  are  applicable  only  xath'am 
to  the  effect  of  the  evidence  when  produced,  not  to  its  {Gumey,  B.) 
production ;  they  are  to  be  addressed  to  the  jury.  To 
require  such  proof  of  events  that  occurred  half  a  cen- 
tury ago,  is  to  require  impossibilities.  The  only 
persons  who  could  have  given  it  have  been  long  in 
their  graves.  The  legitimate  inferences  to  be  drawn 
from  this  letter  thus  indorsed,  are,  that  the  letter 
was  received  by  Mr.  Marsden ;  that  he  did,  either 
personally  or  by  letter,  consult  Mr.  Barrow  on  *he 
subject ;  that  Mr.  Barrow  had  the  letter  under  his 
consideration,  and  returned  it  to  Mr.  Marsden  with 
the  advice  which  he  thought  proper  to  give  upon  it. 
That  is  the  natural  and  ordinary  course  of  things ; 
and  J  do  not  think  that  we  are  called  upon  to  presume 
every  thing  that  is  forced  and  unnatural,  to  exclude 
evidence  from  the  consideration  of  the  jury. 

The  answer,  therefore,  which  I  humbly  give  to  the  The  letters 
question  propounded  by  your  Lordships,  is,  that  all  the 
three  letters  should  have  been  received  in  evidence. 

Mr.  Justice  Patteson: — In  answer  to  your  Lord-  {Pa^teum,  J.) 
ships'  question  in  this  case,  I  have  to  stat€,  that  in  my  ^ajro^gs^bio. 
opinion,  none  of  the  letters  tendered  was,  under  the 
circumstances,  admissible  in  evidence. 

The  issue  in  this  case  embraced  the  consideration 
of  Mr.  Marsden  s  state  of  mind  during  the  whole  of  a 
long  life ;  and,  as  it  seems  to  me,  every  act  of  that 
long  life  might  be  shown  and  was  relevant  to  the 
proper  determination  of  that  issue.  The  letters  in 
question  are  proposed  as  evidence  on  one  of  two 
grounds — first,  as  showing  the  opinion  of  the  writers, 
and  the  mode  of  treatment  which  they  adopted  to  Mr. 
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1838.  Marsden — secondly,  as  connected  with  Mr.  Marsdens 
Wriodt  ^^°  conduct  in  regard  to  the  letters,  and  explanatory 
V,  of  that  conduct.  The  first  ffround  is  indeed  not  very 
(Patte9on  J.)  strongly,  if  at  all,  insisted  on,  so  far  as  it  rests  on  the 
mere  opinion  of  the  writers,  independent  of  any  com- 
munication of  that  opinion  to  Mr.  Marsden :  but  it 
is  insisted  on  as  a  mode  of  treatment  of  him,  since  the 
letters  were  addressed  to  him.  Now,  if  it  be  con- 
ceded, as  I  think  it  must,  that  the  mere  opinion  of  a 
deceased  writer  as  to  the  competency  of  another  per- 
son, not  given  upon  oath,  nor  under  circumstances 
l^hich  afford  the  parties  to  be  afiected  by  that  opinion 
any  means  of  inquiring  into  the  reasons  on  which  it 
was  adopted,  or  the  facts  on  which  it  was  founded, 
cannot  be  held  admissible,  I  am  quite  at  a  loss  to  see 
how  the  circumstance  of  that  opinion  being  con- 
tained in  a  letter  addressed  to  the  individual  respect- 
ing whose  competency  the  inquiry  is  instituted,  can 
make  any  difference.  It  shows,  after  all,  nothing  but 
the  opinion  of  the  writer,  and  the  sort  of  treatment 
which  he  adopts  towards  the  party  ;  but  it  does  not 
in  the  least  tend  to  enable  a  jury  to  judge  whether 
that  opinion  was  right,  or  that  treatment  proper ;  it 
cannot  have  any  weight,  unless  it  be  some  which  is 
derived  from  the  authority  of  the  writer;  and  it 
ought  not  on  that  ground  to  influence  or  even  to  be 
The  conduct  laid  before  a  jury.  The  conduct  of  the  individual 
of  the  mdi-      whose  competency  is  in  dispute,  under  such  treatment 

YiduQi  whose  \  •'  . 

competency  is  by  others,  is  that  alone  which  can  enable  a  jury  to 
aione'enabu"  j^^gc  as  to  the  propriety  of  that  treatment ;  and  it  is 
the  jury  to       ^jj^t  conduct  (which  IS  in  truth  the  admissible  evi- 

judge  as  to  *  i  .   i     . 

the  propriety  dcuce),  and  not  the  treatment,  which  is  proper  and 
»ent  bj^''  necessary  to  be  laid  before  the  jury,  in  order  to  enable 
others.  them  to  understand  and  appreciate  the  conduct  of  the 


individual,  and  for  that  purpose  only. 
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The  second  ground  is,  as  it  seems  to  me,  the  real       isss. 
ground  on  which  the  admissibility  of  the  evidence  in     ^^ 
question  is  sought  to  be  established.     Upon  this  I         v. 
believe  that  no  difference  of  opinion  will  be  found  to  rpJ^V^jx 
exist  as  to  the  principle  on  which  such  evidence  is  Every  act  of 
admissible.     Every  act  of  the  party's  life  is  relevant  ||j?  fg^J^evant 
to  the  issue ;  of  course,  therefore,  any  thing  which  he  ^®  rfjeiwue; 

11  1  J  •  1  -  •  anything 

can  be  shown  to  nave  done  m  regard  to  any  written  which  be  can 

document,  being  evidence,  it  follows  that  such  written  have**dwne^^ 

document  must  itself  be  received  ;  otherwise,  the  true  regard  ^  a^y 

character  of  the  act  which  he  has  done  in  regard  to  it  meot,  being 

cannot  be  properly  estimated,  or  the  jury  be  enabled  fjii^^w^ii^ 

to  judge  how  far  that  act  is  or  is  not  indicative  of  the  »«ch  written 

.    .        r  i_  •         'J  document 

state  of  his  mind.  n^ust  itself 

In  every  case,  therefore,  the  first  point  to  be  con-  ^  «^«'^«*- 
sidered  will  be,  whether  any  act  has  in  truth  been 
done  by  the  party  in  regard  to  the  document  proposed 
to  be  given  in  evidence.     Now,  without  stopping  to  Qn.  whether 
consider  how  far  the  determination  of  the  Judge  at  Je  JuS"af 
the  trial  upon  this  point  (which  is  a  question  of  fact,  '»»?  ^na^  «?  » 
and  may  perhaps  depend  on  conflicting  testimony,  ^Dit^canbe 
and  as  I  apprehend  can  only  be   submitted  to  the  ^of  uVii**" 
jury)  can  be  made  the  subject  of  a  bill  of  exceptions,  ofeiceptiont. 
or  in  any  other  manner  can  be  subjected  to  a  revision, 
I  proceed  to  consider  the  circumstances  under  which 
each  of  the  three  letters  in  question  was  tendered : 
concerning  them,  your  Lordships'  question  calls  upon 
me  to  give  such  an  opinion  as  I  should  have  given 
had  such  a  point  arisen  upon  a  trial  before  me. 

It  is  material  to  recollect  the  issue  in  this  cause,  The  issue  here 
viz.  the  competency  or  incompetency  of  Mr.  Marsden ;  "r'^"^'*"^^ 
because  I  apprehend  it  to  be  essential,  that,  upon  the 
trial  of  every  issue,  evidence  should  not  be  received 
which  is  based  on  any  presumption  one  way  or  the 
other  involving  the  subject-matter  of  that  issue.    The 
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1838.  place  in  which  the  letters  were  found  does  not,  in 
Wright  ^7  judgment,  fumish  any  argument,  for  it  does  not 
^   ^-         appear  to  have  been  one  in  which  Mr.  Marsden  hira- 

Tatram. 

(Pattetan,J.)  Self  was  in  the  habit  of  depositing  papers,  or  which 
The  repository  he  kept  private  to  himself,  or  was  accustomed  to 
fumirhw"no^  examine.  They  are  found  in  company  with  other 
argument.       papers  ou  which  he  had  written  different  matters; 

which  circumstance,  so  far  from  showing  that  he  had 

read  and  understood  the  letters  in  question,  rather 

tends  the  other  way,  from  the  absence  of  any  writing 

The  breaking    of  his  upon  them.     The  seak  being  broken  seems  to 

b^LnmteiLl.   ^^  wholly  immaterial,  since  it  does  not  appear  by 

whom  that  was  done.  Nor,  indeed,  would  the  break- 
ing of  the  seals  afford  any  criterion  as  to  the  state  of 
mind  of  the  person  who  was  proved  to  have  broken 
them.  These  circumstances  are  common  to  all  the 
letters.  I  come  now  to  consider  those  which  are  pe- 
culiar to  each  letter. 

The  first  of  them  is  from  a  Mr.  C.  Tatham,  dated 
Alexandriaj  12th  October  1784.  No  writing  of  Mr. 
Marsden^s  appears  upon  it,  nor  is  any  answer  to  it 
found,  nor  is  allusion  made  to  the  contents  of  it  in  any 
writing  of  Mr.  Marsden.  But  a  copy  of  a  letter  from 
Mr.  Marsden  to  Mr.  C.  Tathant^  in  the  handwriting 
of  the  former,  bearing  date  1st  June  1787,  was  given 
in  evidence,  which  refers  to  some  other  letter  received 
from  Mr.  C.  Tatham ;  and  therefore  it  is  insisted  that 
the  former  letter  of  the  12th  October  1784,  which  is 
not  referred  to  by  Mr.  Marsden,  is  to  be  received  as 
part  of  a  correspondence.  It  seems  to  me  that  this 
argument  is  founded  on  a  mistaken  view  of  the  prin- 
ciple on  which  the  letters  can  be  admitted  at  all.  If 
a  correspondence  be  adduced  in  evidence  to  establish 
the  existence  of  certain  facts,  or  the  knowledge  of 
those  facts  by  any  individual,  or  the  admission  of  their 
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truth  by  that  individual,  unquestionably  the  whole  of       1838. 
the  correspondence  must  be  read ;  and  the  circumstance      WR,cirr 
of  one  letter  not  being  noticed  by  the  person  to  whom  »• 

it  is  addressed,  may  not  exclude  it     But,  where  the  /pauetm  J.) 
object  of  the  evidence  is,  to  establish  that  the  individual  in  a  quesiion 
to  whom  the  letter  is  addressed  had  a  mind  capable  of  each  hi^Ji- 
understandinff  the  contents  of  the  letter,  it  seems  to  dual  letter 

V        .     .  1     .  1  -IT  roust,  in  order 

me  that  it  is  necessary  to  bring  each  particular  letter,  to  become 
whether  it  be  part  of  a  correspondence  or  not,  as  it  brough^uncler 
were,  under  the  eye  of  the  individual ;  for  he  may  ^«  ^y^  ^^ 
have  been  capable  of  understanding  one  letter  and  not  whom  it  m 
-another,  or  he  may  have  been  capable  at  one  time  and  •""'^^••^ 
not  at  another.     The  interval  of  time  between  1784 
and  1787  is  considerable,  and  the  letter,  a  copy  of  the 
answer  to  which  is  given  in  evidence,  is  not  found : 
there  is,  therefore,  nothing  to  show  that  Mr.  Marsden 
ever  dealt  with  the  letter  of  1784  in  any  way;  and 
I  think  it  was  properly  rejected. 

The  next  letter  is  that  of  Mr.  Oliver  Marton,  dated 
the  20th  May  1786.  It  requests  Mr.  Alarsden  to 
direct  his  attorney  to  wait  on  a  Mr.  Atkinson ;  and  it 
has  the  words  *^  20th  May  1786,  letter  from  Mr. 
Marton  to  Mr.  Marsden"  indorsed  on  it,  in  the  hand- 
writing of  Mr.  Marsden' s  then  attorney,  Mr.  Barrow. 
No  direct  evidence  is  given  to  show  that  this  letter  ever 
passed  through  Mr.  Marsden' s  hands,  or  that  he  ever 
dealt  with  it  in  any  way.  But  it  is  said  that  it  must 
be  presumed  that  the  letter  was  sent  by  Mr,  Marsden 
to  the  attorney,  inasmuch  as  the  letter  itself  requests 
him  o  communicate  with  his  attorney,  and  inasmuch 
as  the  attorney  has  written  upon  it,  and  because  such 
would  be  the  ordinary  course  of  dealing  with  such  a 
letter.  Now,  with  all  possible  respect  for  the  opinion 
of  others,  I  confess  that  such  reasoning  seems  to  me 
to  be  notliing  other  than  petitio  principil,  reasoning  ia 

3  B  4 
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1 838.      a  circle.    The  question  at  issue  is,  whether  Mr.  MaT9- 

^^^„      den  was  a  competent  person,  whether  he  could  and 

*•         did  deal  with  ordinary  matters  in  the  ordinary  course ; 

(FoMoofi  J.)  ^^^'  ^^  order  to  render  this  letter  evidence  in  support 

of  the  affirmative  of  that  proposition,  by  reason  of  his 

having  read  and  dealt  with  it,  a  presumption  is  sought 

to  be  made  that  he  did  see  and  deal  with  this  letter, 

because  a  competent  person,  in  the  ordinary  course  of 

events,  would  have  so  done.     It  seems  to  me  that  no 

such  presumption  ought  to  be  made,  nor,  indeed,  any 

presumption  whatever ;  but  that,  in  order  to  let  in  any 

letter  of  another  person  as  evidence,  direct  and  positive 

proof  of  the  party  to  whom  it  is  addressed  having 

No  presump-  dealt  with  it,  must  be  required.     If,  indeed,  the  ex- 

roade  that*     clusiou  of  this  letter  rested  on  any  presumption  of 

Jifar«/cn  knew  incompetency  in  the  party  to  whom  it  is  addressed, 

upon  Sfarton'*  or  of  fraud  in  those  about  him,  I  fully  agree  that  it 

letter.  ought  not  to  be  excluded,  because  no  such  presumption 

ought  to  be  made.  But  the  exclusion  of  the  letter 
does  not,  in  my  judgment,  rest  on  any  such  ground. 
Mr.  MarsdeUy  whether  he  was  a  competent  person  or 
not,  may  have  employed  some  one  as  his  secretary  to 
open  his  letters  and  to  transact  business  for  him,  from 
various  motives ;  and  that  may  have  been  done  in  this 
and  in  many  other  instances  without  any  fraud  of  any 
sort.  The  point  to  be  established,  in  order  to  render 
this  letter  admissible,  is,  that  Mr.  Marsden  personally 
dealt  with  it ;  and  that  point  ought  not,  as  it  seems  to 
me,  upon  this  issue,  to  rest  upon  presumption  of  any 
sort,  but  solely  upon  direct  and  positive  testimony. 

The  last  letter  is  one  from  the  Rev.  Mr.  Ellershaw 
to  Mr.  MarsdeUy  written  on  occasion  of  his  relinquish- 
ing the  cure  of  his  parish.  I  am  wholly  at  a  loss  to 
guess  upon  what  ground  this  letter  is  tendered,  unless 
it  be  as  containing  the  opinion  of  the  writer,  or  as 
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showing  his  mode  of  treating  Mr.  Marsden.     I  have       isss. 
already  stated  to  your  Lordships  my  opinion  that  no     yT^^ 
letter  is  admissible  upon  such  ground ;  and  it  is  not  v. 

pretended  that  this  letter  has  been   dealt  with   by   /pJ^J^'j\ 
Mr.  Marsden. 

I  have  only,  in  conclusion,  to  notice  the  cases  which 
have  been  cited  as  decided  in  the  Ecclesiastical  Courts, 
in  which  it  is  said  that  letters  of  members  of  the  family, 
not  dealt  with  by  or  even  communicated  to  the  person 
whose  sanity  was  in  dispute,  have  been  received  as 
evidence  of  the  treatment  adopted  towards  him  by 
those  who  knew  him,  and  so,  as  being  relevant  to  the 
issue.     Whether  the  admission  of  such  evidence  be  No  intelligible 
attributable  to  any  peculiar  rule  of  those  Courts,  or  to  which  these 
the  circumstance  that  the  same  person  there  decides  lo  be^receiv- 
upon  questions  both  of  law  and  fact,  I  cannot  tell;  but  able  in  the 

£cclesi&stic&l 

I  am  quite  unable  to  see  any  sound  principle  on  which  Court, 
they  can  be  admitted;  and,  however  much  I  may 
regret  that  any  different  views  of  evidence  should 
prevail  in  different  Courts,  I  cannot  consider  those 
cases  as  binding  authorities  even  in  the  Courts  of 
Common  Law  in  Westminster  Hally  much  less  in  your 
Lordships'  House. 

Mr.  Baron  Alderson : — After  fully  considering  the  (AUknon,  B.) 
question  which  your  Lordships  have  put  to  the  Judges,  The  letters  not 
I  have  also  arrived  at  the  conclusion  that  all  the  three 
letters  ought  to  be  rejected  as  evidence  upon  the  trial 
in   question.     These  letters  were  addressed  to  the 
testator  by  persons  acquainted  with  him,  and  whose 
opinion  as  to  his  capacity,  if  properly  proved,  would 
be  received  as  evidence  in  the  cause.     But  the  point  presented  as 
to  be  considered  first,  is,  how  that  which  is  matter  of  ^H^*"  ^^   , 

•  1         .     .  opinion,  such 

opinion  is  to  be  proved.     I  conceive  that  it  is  to  be  opinion  must 
proved,  like  any  other  fact^  by  evidence  on  oath  given  aiVcaherfaa. 
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i«38.  in  open  court.  The  law  of  England,  so  far  as  I  know, 
\^^^^^  makes  no  distinction  between  such  opinion  and  any 
_  ^-         other  material  fact.     The  g^eneral  rule  is,  that  facts 

Tatham. 

{Aiderum,  B.)  ^^^  ^^  ^^  proved  by  testimony  of  persons  on  oath,  and 

subjected  to  cross-examination.     There  are,  no  doubt, 
exceptions  to  this  rule,  in  which  hearsay  evidence  is 
admissible.     One  such  exception  is  to  be  found  in  the 
case  of  public  rights.     There,  the  general   interest 
which  belongs  to  the  subject  would  lead  to  immediate 
contradiction  from  others,  unless  the  statement  proved 
were  true ;  and  the  public  nature  of  the  right  excludes 
the  probability  of  individual  bias,  and  makes  the  sanc- 
tion of  an  oath  less  necessary.     Again,   the  case  of 
dying   declarations,  which   is   however    confined  to 
homicide,  is  another  exception  to  the  rule.     But  these 
exceptions,  and  the  principles  which  govern  them,  are 
wholly  inapplicable  to  a  case  like  the   present.     If, 
therefore,  the  letters  are  to  be  used  as  proofs  of  the 
opinion    of  the   writers    respecting    Mr.    Marsden's 
capacity,  the  objection  to  their  admissibility  is,  that 
this  opinion  is  not  upon  oath,  nor  is  it  possible  for  the 
opposite  party  to  test  b}^  cross-examination  the  foun- 
dation on  which  it  rests. 
To  decide  a         The  objcct  of  laying  such  testimony  before  the  jury, 
competency,    is,  to  place  the  whole  life  and  conduct  of  the  testator, 
haV"eJidence  ^^  Possible,  before  them,  so  that  they  may  judge  of  his 
of  tbe  conduct  capacity  :  for  this  purpose,  you  call  persons  who  have 
Liscir'^'^     known  him  for  years,  who  have  seen  him  frequently, 

who  have  conversed  with  him  or  corresponded  with 
him.  After  having  thus  ascertained  their  means  of 
knowledge,  the  question  is  put  generally  as  to  their 
opinion  of  his  capacity.  I  conceive  this  question 
really  means  to  involve  an  inquiry  as  to  the  effect  of 
all  the  acts  which  the  witnesses  have  seen  the  testator 
do  for  a  long  series  of  years,  and  the  manner  in  which 
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v.. 
Wright 


he  was  during  that  period  treated  by  those  with  whom  isss. 
he  was  living  in  familiar  intercourse.  This  is  not 
properly  opinion,  like  that  of  experts ;  but  is  rather  a  v. 
compendious  mode  of  putting  one  instead  of  a  multi-  r^ri^  '^x 
tude  of  questions  to  the  witness  under  examination,  as 
to  the  acts  and  conduct  of  the  testator.  Instances  of 
such  questions  are  not  uncommon.  A  witness  in  a 
case  of  assault  is  frequently  asked  his  opinion  which 
of  the  two,  the  plaintiff  or  defendant,  began  the 
affray :  no  one  considers  the  opinion  of  a  witness  in 
such  a  case  as  evidence ;  but  when  it  is  obvious  that 
he  has  seen  the  whole,  and  can,  if  required,  state  all 
the  circumstances  in  detail,  such  a  compendious  mode 
of  putting  tlie  question  is  often  allowed  without  objec- 
tion. But  there,  the  real  meaning  of  the  question  is, 
what  were  the  circumstances  of  the  transaction :  and 
unless  the  witness  be  then  capable  of  deposing  to 
them,  the  opinion  could  not  be  received  at  all. 

A  letter,  therefore,  as  a  mere  opinion,  is  not  evi-  A  letter,  at  a 
dence  at  all ;  for  it  cannot  give  these  sanctions.  If  it  "  n'ot^^*^"' 
were  receivable,  a  letter  to  a  third  person,  or  an  oral  *^ence. 
declaration  to  a  third  person,  would  be  evidence 
equally.  But  no  one  has  contended  that  these  are 
receivable.  I  conceive,  therefore,  that  these  letters 
are  not  receivable  upon  this  ground :  nor  are  they 
receivable  as  being  what  has  been  called  treatment — 
of  which,  however,  I  do  not  profess  to  understand  the 
meaning :  nor  like  conversations  addressed  or  acts 
done  to  Mr.  Marsden  in  his  presence,  and  of  which  he 
is  proved  to  be  cognisant.  Of  course,  the  mere  cir- 
cumstance that  the  conversation  was  in  writing  would 
make  no  difference;  and  I  agree  that  conversation 
addressed  to  Mr.  Marsden^  or  conduct  towards  him, 
would  have  been  evidence  if  he  were  shown  to  be 
cogilisant  of  it.     But  why  ?     Because  it  explains  and 
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1838.       illustrates  his  conduct — ^which  is  in  effect  an  act  done 

^^    '       by  him— in  hearing  the  one  and  receiving  the  other. 

V.  His  naanner  at  the  time — even  though  he  made  no 

Ulda-aoH! A^  answer — would  be  proper  to  be  left  to  the  jury.     But 

a  letter  is  like  a  conversation  in  which  you  have  no 
such  accompanying  conduct  to  be  explained  and  illus- 
trated. It  is  like  conversation  addressed  to  a  man 
when  asleep  or  intoxicated,  or  which  he  did  not  hear ; 
or  conduct  towards  him  in  his  absence ;  which  would 
not  be  admissible. 

But  then,  lastly,  it  is  said  that  the  letters  are  re- 
ceivable as  having  been  acted  upon  by  the  testator, 
and  as  explanatory  of  his  acts ;  and,  if  that  were  the 
Every  act  of    case,  I  should  agree  in  the  conclusion.     Every  act  of 
cvidenc^**      the  testator  is  evidence ;  and  if  these  are  letters  which 

qualify  or  illustrate  or  explain  any  act  of  his,  they  are 

receivable.     But  then,  the  first  step  to  be  taken  is,  to 

show  some  act  of  the  testator,  by  clear  evidence ;  for 

There  is  no      *^^^  '^^  ^^  foundation  of  the  whole.     Here,  that  step 

act  of  bis        wholly  fails :  this  is  an  attempt  to  raise  a  superstruc- 

proved  here.  i.ii  i«  .         rni 

ture  which  has  nothing  to  support  it.  If  the  testator 
had  made  an  indorsement  on  any  one  of  them,  the 
contents  of  the  letter  would  have  been  receivable. 
But  why  ?  Only  for  the  purpose  of  showing  that  the 
indorsement  was  a  rational  act,  not  for  the  purpose  of 
showing  the  opinion  of  the  vrriter.  If  an  answer  to 
the  letter  had  been  sent  by  him,  the  letter  is  in  like 
manner  receivable  to  show  the  rationality  of  such 
answer.  But  what  act  is  there  here  7  As  to  the  letter 
of  C.  Tatham,  it  is,  as  it  seems  to  me,  wholly  uncon- 
nected with  the  draft  of  the  letter  mentioned  in  the 
case,  and  which  is  in  the  testator's  handwriting.  There 
is  no  indorsement  on  it  by  the  testator.  The  same 
observations  apply  to  Mr.  Ellershaw's  letter. 

The  only  other  circumstance  relied  on  as  to  these 
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two  letters,  is,  that  they  are  found  open,  in  a  cupboard       1838. 
under  the  testator's  bookcase,  with  other  letters  bear-     \vTio"^ 
ing  his  indorsements  on  them ;  and  it  is  contended  v. 

that  this  proves  an  act  of  the  testator  in  opening  and  fAUerton^B'^ 
putting  them  there.     Letters  found  in  such  a  situation  Place  where 
are  no  doubt  evidence  against  a^  party  accused  crimi-  J^^j^'j^'^^. 
nally,  or  civilly  charged,  and  he  is  presumed  cognisant  ^nu\;  only 

i»i.  r%         t        •  1  •  ••         material  on 

of  their  contents.     But  that  is  on  the  tacit  supposition  the  supposi- 
that  he  is  a  man  of  sound  mind.     To  make  such  a  ^«" f^ «f^^ 

party  is  ot 

supposition  here,  is  to  beg  the  question  which  is  to  •ound  mind, 
be  proved — a  vicious  mode  of  reasoning  in  a  circle. 
Where  the  question  is  doubtful,  whether  a  man  be  or 
be  not  of  competent  understanding,  no  acts,  the  proof 
of  the  existence  of  which  entirely  depends  on  such 
inference,  can  be  relied  on  at  all. 

Here  the  Judge,  reasoning  on  the  subject,  may  be 
supposed  to  have  said,  "  If  Mr.  Marsden  was  capable, 
he  opened  the  letters  and  placed  them  there ;  if  not, 
some  one  else  did  those  acts.  But  the  nature  of  this 
question  precludes  me  from  saying  whether  he  was 
capable  or  not.  Therefore,  I  cannot  say  whether  he 
did  the  act  or  not ;  but  the  party  who  propounds  the 
letters  must  prove  that  before  I  can  receive  them." 
It  seems  to  me  that  the  Judge  in  so  reasoning  would 
reason  rightly.  The  same  observation  applies  to  Mr. 
MartoiCs  letter:  Mr.  Barrow* s  indorsement  only  proves 
that  it  was  in  his  custody  for  the  purpose  of  being 
acted  on.  Now,  if  Mr.  Marsden  was  capable,  we 
ought  to  infer  that  he  had  sent,  or  caused  that  letter 
to  be  sent,  to  Mr.  Barrow.  If  Mr.  Marsden  was  in. 
capable,  we  ought  to  conclude  that  some  other  person 
acting  on  his  behalf  had  sent  it  to  Mr.  Barrow.  The 
fact  of  its  being  in  Mr.  Barrow's  possession  is  equally 
consistent  with  either  supposition ;  and  therefore  when 
it  is  the  question  whether  Mr.  Marsden  were  capable 


724  GASES  IN  THE  HOUSE  OF  LORDS 

1838.       or  not,  the  foundation  that  the  indorsement  of  Mr. 


^T■^'    ^     Barrow  necessarily  proves  an  act  done  by  Mr.  Mars- 

V.        den,  fails  altogether.     And  if  no  act  be  proved  to  be 

(AldtnoH  B.)  ^^^^»  *hen  the  contents  of  the  letter,  which  are  only 

admissible  to  explain  an  act,  are  not  receivable  at  all. 
Upon  the  whole,  1  think  the  question  put  by  your 
Lordships  ought  to  be  answered  in  the  negative.  And 
the  view  I  take  of  the  nature  of  such  evidence  makes 
me  very  anxious  that  the  rule  should  be  so  esta- 
blished; for  I  feel  convinced  that  it  always  passes 
current  for  far  more  than  its  real  value,  which  is  very 
trifling,  and  is,  above  all  other  evidence^  likely  to  lead 
a  tribunal  constituted  like  a  jury  to  the  most  erroneous 
result.  It  is  clear  that,  in  this  case,  those  who  pro- 
pose these  letters  as  evidence,  do  it  only  for  the  pur- 
pose of  laying  the  opinion  of  the  writers  before  the 
jury;  a  point  which  I  believe  all  the  Judges  are 
unanimous  in  thinking  they  are  not  receivable  to 
prove. 

{Bownqun,J.)      Mr.  Justice  Bosanquet: — Having  fully  expressed 
iiwdmisaibler  ^Y  Opinion  in  the  case  which  has  been  laid  before 

your  Lordships,  that  all  the  three  letters  in  question 
are  inadmissible  in  evidence,  I  forbear,  out  of  respect 
to  your  Lordships,  from  detaining  the  House  by  repeat- 
ing at  any  length  the  reasons  upon  which  that  opinion 
is  founded. 

After  hearing  the  argument  at  your  Lordships'  bar, 
and  reconsidering  the  subject,  I  adhere  to  the  opinion 
which  I  delivered  in  the  Court  of  Exchequer  Cham- 
ber, the  substantial  grounds  of  which  may  be  thus 
shortly  stated: — The  opinions  of  deceased  persons, 
acquainted  with  the  testator,  respecting  his  sanity, 
however  distinctly  expressed,  are  not  receivable  in 
evidence,  unless  given  upon  oath  in  the  course  of  a 


> 
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judicial  proceeding.     The  letters  and  acts  of  such       i^ss. 

persons,  from  which  their  opinion  may  be  inferred,     Wrioiit 

cannot  amount  to  more  than  opinion  positively  stated,     Xathim 

unless  they  afford  occasion  to  the  testator  of  mani-  {Butanquet.J.y 

festing  his   own   conduct  or  deportment  respecting 

them.     Everything  spoken  to  or  read  by  the  testator, 

and  every  act  done  in  his  sight  or  hearing,  may  afford 

an  important  inference  of  his  capacity  or  incapacity ; 

but  the  acts  of  individuals  to  which  he  is  not  a  party, 

can  lead  to  no  conclusion  beyond  that  of  the  agent 

entertaining  a  certain  opinion  or  conviction  of  the 

testator's   state  of  mind.     No  one  of  the  letters  is  No  acts  of  the 

expressly  proved  to  have  been  opened  by  the  testator, 

or  in  any  way  recognized  by  him.     They  were  all 

found,  indeed,  in  a  place  where  a  rational  man  might 

be  supposed  to  have  placed  them;  but,  before  any 

inference   as  to  his  capacity  can   thence  be  drawn 

respecting  the  testator,  it  must  be  assumed  that  he 

acted  rationally.     A  man  in  his  sound  mind  would 

probably  have  placed  the  letters  where  they  were  found 

after  the  testator's  death ;  but,  as  the  question  to  be  Not  to  be  pre- 

tried  is,  whether  he  was  of  sound  mind  or  not,  is  it  couree^  that  it 

arguing  in  a  circle  to  say  that  the  testator  must  be  ^^/!jjj,|f*" 

supposed  to  have  placed  the  letters  in  a  particular  placed  the 

ii  /»  j»j  iji_j  letters  where 

place,  because  a  man  of  sound  mind  would  have  done  they  were 
so ;  and  thence  to  infer  that  he  was  of  sound  mind,  ^®"°*^- 
because  he  disposed  of  his  letters  in  a  rational  manner. 
A  distinction,  however,  has  been  insisted  upon  respect- 
ing the  letter  addressed  to  the  testator  by  Mr.  Morton, 
because  the  contents  of  the  letter  appear  to  have  been 
acted  upon;  the  letter  having  contained  a  request 
that  the  testator  would  order  his  attorney  to  take  some 
step  for  the  purpose  of  proposing  an  arrangement 
between  the  testator  and  the  parish,  and  the  letter 
having  been  found  indorsed  by  the  attorney,  who 
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1838.       must  therefore  have  received  it.     But,  in  my  opinion, 

^'^      the  objection  already  stated  applies  to  this  letter  as 

V.         well  as  to  the  others.     If  it  be  to  be  inferred  that  the 

(Ba§aMv^  J)  testator  delivered  the  letter  to  his  attorney,  his  doing 

so  affords  evidence  of  his  capacity  to  understand  the 
letter ;  but,  until  it  be  shown  by  some  evidence  beyond 
the  contents  of  the  letter,  that  it  came  to  the  hands 
of  the  attorney  by  the  act  of  the  testator,  the  admissi- 
bility of  the  letter  in  evidence  must  be  open  to  pre- 
cisely the  same  objection  as  that  which  applies  to  the 
letters  found  in  his  private  apartment.     Who  placed 
the  letters  in  that  apartment,  and  who  delivered  Mr. 
Marion's  letter  to  the  attorney,  are  questions  the 
answers  to  which  depend  upon  the  inference  to  be 
drawn  from  a  supposed  sound  state  of  mind  :  and,  as 
the  existence  or  non-existence  of  that  state  of  mind  is 
the  itiatter  in  issue,  no  legitimate  conclusion  can  be 
drawn  from  assuming  either  one  alternative  or  the 
other. 
The  rules  of         The  practice  of  the  Ecclesiastical  Courts,  relied  upon 
the  Ecciesias-  by  the  defendant  below,  however  adapted  to  the  con- 
are  notTpSi-    8*i^u^i^^  of  those  Courts,  appears  to  me  to  be  at  variance 
cable  to  the     with  the  principles  of  evidence  by  which  the  Courts 
Courts.  of  Common  Law  are  governed,  and  not  to  be  binding 

upon  them. 

For  these  reasons,  therefore,  without  further  detain- 
ing your  Lordships,  the  answer  which  I  have  humbly 
to  give  to  your  Lordships'  question,  is,  that  no  one  of 
the  letters  was  admissible  on  behalf  of  the  defendant 
below. 

{BoUandy  B.)  Mr.  Baron  BoUand,  after  stating  the  question,  said, 
the  matter  in  issue  between  the  parties  was,  the 
validity  of  a  will  and  codicil  under  which  the  de- 
fendant in  the  action  claimed;  and  it  became  and 
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was  a  matter  in  controversy  whether  or  not  John  ^®38. 
Marsden  was  and  had  been  from  his  attaining  Wright 
to  competent  age  in  the  year  1779,  down  to,  and  t^tham 
at  the  time  of  his  making  the  will  and  codicil  in  {Bolknd,  B.) 
question  in  the  years  1822  and  1825  respectively, 
a  person  of  sane  mind  and  memory,  and  capable  of 
disposing  of  his  property  by  will.  As  evidence  to 
maintain  the  affirmative,  the  Counsel  for  the  de- 
fendant proved  that,  after  the  death  of  the  said  John 
Marsden^  many  letters  addressed  to  him  by  various 
persons  were  found,  with  other  papers,  in  a  cupboard 
under  his  bookcase  in  his  private  room ;  that,  to  many 
of  these  letters,  answei*s  had  been  written  and  sent,  in 
the  handwriting  of  and  signed  by  the  said  John 
Marsden  ;  and  that  upon  some  others  of  the  letters  so 
found,  there  were  indorsfements  in  the  handwriting 
of  the  said  John  Marsden.  The  letters  so  answered 
and  so  indorsed  were  tendered  and  received  in  evi- 
dence at  the  trial.  Amongst  the  letters  so  found,  there 
were  three  letters  upon  the  admissibility  of  which 
the  opinion  of  the  Judges  is  required  by  your  Lord- 
ships. It  will  be  convenient  to  set  out  the  letters,  and 
^terwards  to  observe  upon  the  evidence  by  which  the 
Counsel  for  the  defendant  contended  for  their  recep- 
tion. [The  learned  Baron  here  read  the  three  letters.] 
In  order  to  establish  the  authenticity  of  the  letter 
from  C  Tathaniy  the  defendant  proved  that  it  was 
marked  with  the  London  post-mark  as  a  ship-letter ; 
that  it  was  in  the  handwriting  of  C.  Tatham^  and 
addressed  to  John  Marsden^  esq.,  JVennington  Hall^ 
where  he  then  resided  ;  that  C.  Tatham  was  personally 
acquainted  with  the  said  John  Marsden^  and  at  the 
time  of  the  trial  had  been  dead  many  years.  •  In  order 
to  show,  in  addition  to  the  evidence  of  the  place 
where  the  letter  was  found,  that  the  letter  had  come 

VOL.  V.  8  c 
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1838.       to  the  knowledge  of  John  Marsden^  and  had   been 
,^^    '      dealt  with  by  him,  the  defendant  produced  and  read 

AVillGHT 

V.  the  copy  of  a  letter  from  the  said  John  Marsden  to 

(B^md^B\  ^^^  ^^^^  ^*  ^^^^^^^  found  amongst  the  papers  of  the 
said  John  Marsden,  and  in  his  handwriting;  that 
letter  was  in  these  words  [the  learned  Baron  read  it, 
and  then  referred  to  the  evidence  given  on  the  part 
of  the  defendant,  as  to  the  way  in  which  the  letters 
were  found]. 

Now,  my  Lords,  connected  as  I  have  been  with 
the  inquiry  out  of  which  the  question  proposed  for 
decision  arises,  in  having  been  twice  examined  as  a 
witness  on  the  trial  of  the  action  of  ejectment  on  the 
part  of  the  defendant,  to  establish  the  competency  of 
Mr.  Marsden,  at  the  time  I  knew  him,  to  make  the 
will  in  dispute ;  and  as  my  acquaintance  with  him, 
and  my  opportunities  of  forming  an  opinion  of  the 
state  of  his  mind,  and  the  extent  of  his  capacity, 
included  the  period  at  which  the  last  of  the  three 
letters  was  written,  I  find  myself  placed  in  a  difficult 
position.  It  is  no  easy  task  for  me  to  look  at  the 
question  in  the  abstract,  independently  of  my  convic- 
tion of  the  capability  of  Mr.  Marsden  to  understan|l 
these  letters,  and  to  deal  with  them  as  their  contents 
called  upon  him  to  do.  I  shall,  however,  in  the 
opinion  1  deliver,  endeavour  strictly  to  do  so. 

In  order  to  To  determine  this   question,   it  will  be   right   to 

show  the  state  •  j  t.  .1  1  v'i_  ^i  ^•     t 

of  mind  of  a  cousidcr  what  are  the  rules  which  are  to  be  applied, 
person  whose   ^^^j  \yy  which  wc  are  to  be  ffuided.     I  take  it  to  be 

competency  is  j      1  •  11 

brought  in  Settled,  that,  m  order  to  show  the  state  of  mind  and 
actTof  tiiird*  Understanding  of  a  person  whose  competency,  as  in 
r^id**h^  the  present  case,  is  brought  in  question,  whatever  is 
maybeproved.  said,  written,  or  done  by  the  friends  of  the  party,  and 

others  who  may  have  had  transactions  with  him,  is 
evidence  to  be  submitted  to  the  jury  who  are  to  decide 
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upon  such  competency,  provided  what  has  been  so  isss. 
said,  written,  or  done,  can  be  proved  to  have  been  wright 
known  to  and  acted  upon  by  such  party.     In  con-  ^' 

fining  myself  to  this  rule,  I  do  not  mean  to  be  under-   (^BoUand,  B.) 
stood  as  having  lost  sight  of  the  position  put  forward 
and  strongly  relied  on  by  the  learned  Counsel  for  the 
defendant  below,  that  the  conduct  of  others  toward 
and  respecting  the  testator,  although  not  amounting 
to  conduct  personal  to  him,  may  be  used  in  support 
of  the  admissibility   of  these  letters  ;    nor  to   have 
passed  over  without  notice  the  practice  of  the  Eccle- 
siastical  Courts,    in    reference  to   evidence   of  that 
description ;  or  not  to  have  given  due  weight  to  the 
high   authority  of  the  very   learned  Judge  of  the 
Prerogative  Court,  Sir  John  Nichollj  in  the  judg- 
ments delivered  by  him  in  the  cases  of  Wheeler  and 
Batsfordy.  Alder  son  (»),  and  IVatts  v.  Howlett  (o),  and 
the  more  complete  report  of  the  judgment  in  the  latter 
case,  in  1  Ad.  &  EL  8.     Although  I  cannot  adopt  the 
entire  repudiation  of  such  evidence  in  our  Courts  of 
Common  Law,  as  some  of  my  learned  Brethren  in  their 
judgments  in  a  former  stage  of  the  proceedings  in  this 
cause  have  done,  yet,  as  my  opinion  proceeds  upon 
grounds  within  the  limit  of  the  rule  upon  the  applica- 
tion of  which  there  can  be  no  doubt,  it  will  not  be  lo^coMM'rj^ 
necessary  to  consider  whether  or  not  the  practice  of  'whether  ihe 

1       r«      1     .       •      1  ^  <•      1      •     •  1  -1  practice  of  the 

the  Ecclesiastical  Courts  of  admitting  such  evidence  Ecclesiastical 
can  be  legally  adopted  to  the  full  or  any  extent  in  a  e^d^Je'of 
Court  of  Common  Law.  J^»  ^n^  ^^ 

Under  these  circumstances,  the  question  therefore  adopted  in  the 
is,   whether  the  place  in  which   these  letters  were  ^^^°     '^^ 
found,   the  various  other  letters   and    papers   with 
which  they  were  found,  and  the  state  in  which  such 

m 

(n)  3  Hagg.  Eccle.  Rep.  609.  (0)  lb.  790. 
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1858        papers  and  letters  were,  and  the  other  proofs  relied 

yJ'^^^-P      on  as  showing  a  dealing  with  the  three  letters   by 

^'  Mr.  Marsden^  were  sufficient  to  make  them,  or  either 

fBolland,B.)   of  them,  admissible  in  evidence?     That  I  may  put 

this  question  into  a  proper  state  for  consideration,  it 

is  necessary  to  look  at  it  as  untainted  with  any  fraud 

or  sinister   contrivance  whatever,   either   as  to   the 

place  where  the  letters  were  found,  the  accompanying 

papers  and  letters  with  which  they  were  found,  or 

the  state  in  which  the  three  letters  were  at  the  time 

of  their  discovery. 

Consiiiering         Considering    all    the   circumstances   surrounding 

stancl7u™der  tlicm,  and  lookiug,  in  addition,  to  the  contents  of  the 

which  thev      letters  themselves,  it  appears  to  me  that  they  were 

were  founds  <•      i  i       .  .  t  mr  •  j 

Bii  ih#»  ifrtiers   all  of   them  receivable  in  evidence.     The   evidence 
sible.  ""*"       respecting  them  which  applies   in   common    to   the 

three,  are,  the  place  and  company  in  which  they 
were  founds  and  their  being  in  the  handwriting  of 
the  persons  from  whom  they  purport  to  have  come, 
their  being  addressed  to  Mr.  MarsdeUy  and  their 
being  found  open,  w4th  their  seals  broken.  As  to 
the  place  where  they  were  found,  it  was  a  cupboard 
under  the  bookcase  in  the  private  room  of  Mr.  Mar^- 
den ;  and  the  letters  were  found  open.  WTiere  could 
papers  belonging  to  a  private  country  gentleman  have 
been  more  naturally  looked  for  ?  But  it  is  suggested 
they  might  have  been  thrown  there  unnoticed  and 
unread.  Is  this  to  be  presumed,  when  the  company 
in  which  they  are  found,  and  the  fact  of  their  being 
open,  rebuts  the  inference?  Papers  found  in  the 
possession  of  persons  charged  with  conspiracy  and 
treason  have  been  given  in  evidence  against  them ; 
the  presumption  being  that  they  had  been  read,  and 
that  the  contents  were  known  to  the  parties.  In  the 
present  case  there  have  been  further  and  more  deci- 
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sive  acts  done.    The  letters  are  found  with  their  seals        i838. 
broken  ;  and  the  other  letters  found  with  them  show      ^VR,^ 
that  Mr.  MarsdeUy  by  the  indorsements  in  his  own       ,    v, 
handwriting   upon    several  of  them,   was   perfectly   (^i^oUntui,  k) 
competent  to  mark  and  register  his  having  dealt  with 
them;  and  such  letters,   so  indorsed  by  him,  were 
admitted  and  read ;  but,  on  account  of  the  absence  of 
similar  indorsements  on  the  letters  in  question,  they 
were  rejected.     If  no  other  proof  of  Mr.  Marsden 
having  dealt  with  these  letters  had  been  given,  I  sub- 
mit it  was  amply  sufiBicient  to  call  upon  the  learned 
Judge  to  lay  them  before  the  jury :  but  there  are 
other  reasons  arising  out  of  the  letters  themselves, 
and  other  facts  applicable  to  each  respectively,  that 
appear  to  me  to  fortify  this  opinion;  and  place  the 
matter  be)'ond  the  reach  of  doubt. 

I  will  take  each  letter  separately.  The  first  is  that 
written  in  1784,  by  C.  Tat  ham.  It  is  a  letter  couched 
in  terms  of  friendship,  written  by  a  cousin  who  was 
well  acquainted  with  the  testator.  It  inquires  affec- 
tionately after  several  members  of  his  family  who 
were  living  under  the  roof  of  Mr.  Marsden.  Mr. 
Marsden  is  addressed  in  the  language  of  respect ;  not 
an  expression  is  contained  in  it  showing  that  the 
writer  considered  him  other  than  a  person  of  intellect 
equal  to  his  own.  The  relationship  in  which  he 
stood  would  have  prevented  him  so  treating  Mr. 
MarsdeUj  if  he  had  considered  him  of  weak  and  im- 
becile mind,  and  incapable  of  managing  his  own 
affairs.  He  was  the  brother  of  the  lessor  of  the 
plaintiff,  who  claims  as  the  heir-at-law  of  Mr.  Mars- 
den ;  and,  although  it  does  not  appear  whether  older 
or  not  than  his  brother,  he  had  a  deep  interest  in  the 
incompetency  of  Mr.  Marsden  to  make  a  will,  if  such 
incompetency  existed.    The  letter  of  Mr.  Marsden  to, 

3  c  3 
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1838.        C.   Tatham  contains   proof  sufficient  to  satisfy  me 

Wright      ^^^^  ^^'  ^^^^^^^  bad  dealt  with  his  cousin's  letter. 
V.  That  he  corresponded  with  him,  is  clear.     It  acknow- 

Tatham 

{Boliuiui,B.)  ledges  the  receipt  of  a  map  from  him;  in  it  he 
mentions  a  former  letter  that  he  had  written  to  him, 
with  an  account  of  his  nurse's  death  ;  and  in  allusion 
to  and  noticing  the  kind  expressions  in  the  postscript 
of  C.  TathavfCs  letter, — "  Pray  give  my  kind  love  to 
my  aunt,  my  brother,  and  my  cousin  Betty" — Mr. 
MarsdeUf  in  his  letter  to  him,  says,  "  My  aunt  has 
had  very  poor  health  since  you  left  England;  she  has 
scarce  ever  been  well ;  I  am  in  hopes  that  she  is  get- 
ting better  again.  I  think  that  change  of  air  and  a 
journey  would  be  of  service  to  her.  We  had  an 
account  of  poor  Mrs.  Smith's  death ;  she  died  at  St. 
Allan's  on  the  7th  instant.  My  aunt  has  had  a  letter 
from  your  brother  Harry ;  he  is  very  well."  Now, 
I  cannot  read  this  letter  without  considering  this 
part  of  it  as  intended  by  Mr.  Marsden  to  be  and  as 
amounting  to  an  acknowledgment  of  the  letter  of 
1784. 

The  next  letter  in  point  of  date  is  that  of  Mr. 
Marlon^  in  1786.  The  writer  was  at  that  time  the 
vicar  of  Lancaster ^  and  acquainted  with  Mr.  Marsden. 
The  letter  is  on  business,  and  it  is  couched  in  terms 
which  show  that  the  subject  matter  to  which  it  re- 
ferred was  not  of  the  most  pleasant  kind.  It  states 
the  necessity  that  some  agreement  should  be  come  to 
between  Mr.  Marsden  and  the  parish  or  township,  or 
disagreeable  things  would  unavoidably  happen.  Mr. 
Marton  recommends  that  a  case  should  be  settled  by 
the  attorneys  of  the  respective  parties,  and  laid  before 
Counsel,  to  whose  opinion  both  sides  should  submit, 
otherwise  much  trouble  and  expense  would  be  occa- 
sioned to  both  parties ;  and  requests  that  Mr.  Marsden 
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would  order  his  attorney  to  wait  on  Mr.  Atkinson  or       isss. 
Mr.  Watkinson.     It  is  addressed  to  Mr.  Marsden.  at     !^ 

,  '  Wbight 

Wennington.  Mr.  J.  Barrow  was  at  the  time  the  v. 
attorney  of  Mr.  Marsden ;  and  in  the  handwriting  of  ^^oUand^B ) 
that  gentleman  is  indorsed,  "  20th  May  1786,  letter 
from  Mr.  Mar  ton  to  Mr.  Marsden."  Upon  what  fair 
ground  can  it  be  contended  that  this  letter  was  not 
admissible  ?  Mr.  Marsden  was  the  person  to  whom 
Mr.  Marton  would  address  his  request;  and  it  is 
shown  that  he  did  so ;  and,  from  the  words,  "  I  am, 
Sir,  with  compliments  to  Mrs.  Cookson"  with  which 
he  closes  his  letter,  it  appears  to  be  clear  that  it  was 
intended  to  be  delivered  to  Mr.  Marsden  personally. 
It  is  found,  with  its  seal  broken,  in  the  bookcase  of 
Mr.  Marsden^  the  depository  of  many  others  of  his 
letters  and  papers,  and  has  been  dealt  with  in  the 
way  requested  and  pointed  out  by  the  writer.  It  is 
placed  in  the  hands  of  Mr.  Marsdeiis  attorney,  and  it 
is  marked  by  him  as  a  man  of  business  would  authen- 
ticate any  document  which  had  been  acted  upon  by 
him  in  the  matter  to  which  it  referred. 

Then,  the  last  letter  is  that  of  the  Rev.  Henry 
Ellershaw^  of  the  3d  of  October  1799.  The  writer 
had  been  the  curate  of  the  chapelry  of  Hornby  for 
several  years ;  he  had  been  appointed  by  Mr.  Mars- 
den; and  by  the  letter  in  question  he  resigned  the 
preferment  in  terms  of  respect,  affection,  and  grati- 
tude, into  the  hands  of  his  patron.  I  will  not  call  in 
aid  as  a  proof  the  truth  of  the  contents,  as  to  the 
competency  of  Mr.  Marsden^  the  sacred  character  of 
the  writer,  and  the  reverend  person  who  was  present 
at  the  time  the  letter  was  written ;  nor  will  I  attempt 
to  rely  upon  the  improbability,  I  might  say  impossi- 
bility, of  the  one  having  used,  and  the  other  having 
sanctioned,  the  use  of  the  terms  to  Mr.  Marsden  con- 

3  0  4 
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1838.       tained  in  this  letter,  if  there  had  been  any  ground  for 
supposing  that  he  was  at  the  time   the   weak    and 
incompetent  person  it  was  sought  by  the  lessor  of  the 
(B^md^B^  plaintiff  to  show  him  to  have  been;  although  such 
considerations  were,  upon  the  hearing  of  this  matter 
on  a  former  occasion^  elaborately  urged  and  forcibly 
relied  on  by  one  of  my  learned  Brothers,  for  whose 
knowledge,  derived  from  a  long  experience,  I  enter- 
tain the  highest  respect.     I  have  abstained  from  so 
doings  because  it  appeared  to  me  that  this  case  could 
be  brought  within  the  strict  rule  which  I  prescribed 
to  myself  for  my  guidance  in  forming  my  judgment 
upon  this   question,  and   to  avoid   any  doubt    that 
might  be  raised  upon  the  supposed  difference  that 
is  said  to  exist  between  the  rule  of  evidence  upon 
inquiries  of  this  nature  in  the  Ecclesiastical  Courts 
and  those  of  the  Common  Law.     It  is  contended  that 
no  answer  is  shown  to  have  been  sent  by  Mr.  Mars- 
den  to  this  letter ;  and  although  I  admit  such  appears 
to  have  been  the  case,  I  rely  upon  bringing  it  within 
the  rule  by  the  acts  of  Mr.  Marsden  respecting  it. 
The  evidence  applicable  to  it  is  that  which  I  have 
before   relied  on  as  common  to  the  three,   and  in 
addition  to  it  is  the  material  fact  of  the  resignation 
of  the  preferment  by  Mr.  Ellershaw. 

Upon  the  whole,  from  the  fullest  consideration  I 
have  been  able  to  give  to  this  question,  I  have 
arrived  at  the  conclusion  that  the  three  letters  were 
received  by  Marsden,  and  so  dealt  with  by  him  as 
to  bring  them  within  the  rule  by  which  their  admis- 
sibility is  to  be  tried;  and  my  opinion  therefore  is, 
that  they  were  evidence  upon  the  issue  raised  between 
the  parties  in  the  action,  and  ought  not  to  have  been 
rejected. 
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M  r.  Baron  Parke : — I  do  not  think  it  necessary  to      J838. 
trouble  your  Lordships  by  repeating  at  length  the      Wricht 
reasons  which  I  gave  in  the  Court   below  for  the     Xatham 
opinion  that  node  of  the  three  letters  is  admissible    {Parke,  B.) 
in  evidence.     As  the  printed  cases  contain  copies  of 
the  judgments  delivered  in  the  Exchequer  Chamber, 
and  I  do  not  find  any  reason  for  varying  or  quali- 
fying the  opinions  I  expressed,  I  will  therefore  state 
very  concisely  the  grounds  upon  which  I  conclude 
that  the  three  letters  were  properly  rejected. 

These  letters  are  sufficiently  proved  to  have  been 
written  and  sent  to  the  house  of  the  deceased  by 
persons  now  dead,  and  they  indicate  the  opinion  of 
the  writers  that  the  alleged  testator  was  a  rational 
person,  and  capable  of  doing  acts  of  ordinary  business. 
But  it  is  perfectly  clear  that  in  this  case  an  opinion  An  opinion 
not  given  upon  oath  in  a  judicial  inquiry  between  the  oath  in  a  ju- 
parties,  is  no  evidence ;  for  the  question  is,  not  what  ^e^^een^^'7 
the  capacity  of  the  testator  was  reputed  to  be,  but  parties,  is  no 
what  it  really  was  in  point  of  fact ;  and  though  the 
opinion  of  a  witness  upon  oath  as  to  that  fact  might 
be  asked,  it  would  be  only  a  compendious  mode  of 
ascertaining  the  result  of  the  actual  observation  of 
the  witness,  from  acts  done,  as  to  the  habits  and 
demeanour  of  the  deceased.  Nor  is  the  evidence  the 
more  admissible  because  the  persons  writing  the 
letters  do  not  merely  express  an  opinion  in  writing, 
but  prove  their  belief  of  it  by  acting  upon  it  to  the 
extent  of  sending  the  letters  and  putting  them  in 
the  course  of  reaching  the  person  addressed.  After 
all,  it  is  but  an  expression  of  an  opinion  vouched 
by  an  act,  and  by  an  act  not  so  strong  by  any 
means  as  others  done  to  third  persons  which  are 
allowed  on  all  hands  to  be  inadmissible ;  not  even  so 
strong  nor  so  confirmatory  of  the  truth  of  the  com- 
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1838.       munication  as  a  simple  letter  written  to  another  man. 

y^i^^iour      ^^  *^®  opinion  of  a  person  be  of  itself  inadmissible, 

V'         the  act  which  only  proves  the  belief  of  that  person  in 

(Parke  B.)    ^^  truth,  and  is  irrelevant  to  the  issue,  except  for  that 

purpose,  cannot  render  it  admissible. 

Besides  that,  there  is  another  ground,  and  the  only 
other  ground  on  which  these  letters  are  argued  to  be 
receivable  in  evidence;  and  that  is,  that  there  was 
proof  in  this  case  of  acts  done  by  the  testator  in 
reference  to  these  letters,  or  at  least  one  of  them, 
which  render  the  contents  admissible  by  way  of  ex- 
planation of  those  acts.    Those  acts  are,  the  opening 
of  two  of  the  letters,  and  placing  them  in  the  sup. 
posed  usual  repository  of  the  papers  of  the  deceased, 
and  the  opening  of  the  third  one,  and  transmitting 
it  to  the  attorney,  Mr.  Barrow. 
No  proof  here      The  answcr  to  this  argument  is,  that  there  is  no 
S^oVelSi^^he  direct  proof  whatever  of  these  acts  being  done  by  the 
Jcttere,  «cc      testator ;  and,  as  to  indirect  proof,  to  infer  that  the 

were  sets  ,  ^ 

done  by  Mr.  tcstator  did  the  acts,  is  to  assume  the  very  fact  to  be 
artatn.  proved.  All  these  letters  are  on  the  same  footing, 
though  the  objection  to  the  admissibility  of  the  last  is, 
at  first  sight,  not  so  apparent.  If  there  were  a  spe- 
cific issue,  or  it  became  material  in  any  issue  as  to 
the  property  of  the  deceased,  in  his  lifetime,  or  after 
his  death,  to  inquire  whether  he  opened  the  letters 
addressed  to  him,  and  communicated  one  to  Mr.  Bar^ 
TOWy  it  would  be  inferred  that  Mr.  Marsden  did  so. 
But  why  would  it  be  so  inferred  ?  Because,  in  any 
inquiry  not  upon  the  subject  of  competency,  it  would 
be  presumed  that  he  was  capable  of  these  acts  of  busi- 
ness; and  upon  that  ground  only.  But  here  the 
only  question  is,  whether  he  was  capable  of  doing 
these  acts.  For  the  purpose  of  showing  his  capacity 
to  make  a  will,  the  evidence  is  offered  ;  and,  to  prove 
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that,  a  letter  found  in  the  repository,  in  an  open  state,       1 838. 
with  the  indorsement  of  Mr.  Barrow  upon  it,  is  pro-     ^ 
duced  to  show  that  the  testator  was   competent  to  v. 

open  the  letter  and  to  read  it  over,  and  to  refer  it  /p^^"^b\^ 
to  his  attorney.  If  it  be  asked 'to  use  all  this  as 
indirect  evidence,  that  is,  as  an  inference  that  he  did 
the  acts,  how  can  I  so  use  it,  except  upon  the  ground, 
that,  if  he  was  capable  of  such  acts  of  business,  it  is 
to  be  presumed  that  he,  and  not  some  one  else,  did 
this  ?  But  that  is  to  assume  the  degree  of  compe- 
tence which  the  facts  are  adduced  in  order  to  prove. 
The  argument,  then,  proceeds  in  a  circle — ^because 
he  had  sufficient  ability  to  do  these  acts  of  ordinary 
business,  therefore  it  is  to  be  inferred  that  he  did 
them ;  and  because  he  did  them,  it  is  to  be  also 
inferred  that  he  was  of  sufficient  ability  to  do  these 
acts  of  ordinary  business.  No  such  inference  can  be 
made  without  an  assumption  of  the  very  fact  in  ques- 
tion. It  is  said  that  the  other  facts  which  are  stated 
in  the  bill  of  exceptions  are  sufficient  to  raise  an 
inference  of  competence,  and  therefore  to  prove  that 
the  testator  did  the  acts  of  opening  and  depositing 
the  two  letters,  and  of  transmitting  the  third  to  Mr. 
Barrow ;  but  that  is  a  fallacy,  because  the  question 
as  to  the  admissibility  of  the  evidence  is,  whether 
these  particular  facts  do  of  themselves  conduce  to 
prove  competence;  for  in  no  other  way  are  they 
receivable  in  evidence.  Upon  the  whole,  and  under  aii  the  letters 
these  circumstance,  I  am  therefore  of  opinion  that  all  ^^^^  ^ 
the  three  letters  were  properly  rejected. 

Mr.  Justice  Vaughan^  after  stating  the  question,  said :  (Fau^ibfi,  /.) 
— In  approaching  the  discussion  of  this  subject,  after 
every  argument  has  been  exhausted,  both  at  the  bar 
of  the  House  and  by  my  learned  Brothers  who  have 
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1S38.       preceded  me,  which  talents  or  research  could  supply, 
Wescbt      ^^^  where  so  little  of  authority  has  been  found  to 
'-  guide  our  steps^  I  should  be  without  excuse  if  I  tres- 

{FmmgkmMfj.)  passcd  at  any  unreasonable  length  upcm  your  Lord- 
ships' time. 

The  question  for  the  determination  of  the  juiy  was, 
whether  the  testator,  from  his  attaining  to  competent 
age  in  the  year  1779,  was,  down  to  and  at  the  time 
of  making  his  will  and  codicil  respectively  in  the 
years  1822  and  1825,  of  sound  mind,  memory,  and 
understanding,  and  capable  of  executing  a  will.     So 
large  and  comprehensive  an  issue,  embracing  a  period 
of  not  less  than  forty-six  years  of  the  testator's  life, 
made  all  that  he  said,  all  that  he  wrote,  and  every  act 
he  did,  relevant  and  pertinent  to  the  proof  of  it. 
The  lei  ten  not      Now,  it  appears  uot  to  be  disputed  that  the  letters 
the  aiefe\»|»-   which  are  the  subject  of  the  present  inquiry,  consi- 
wiSw^  ^     dered  merely  as  the  expressed  opinions  of  the  several 

writers,  are  inadmissible  in  evidence.    They  are  not 
sanctioned  by  the  solemnity  of  an  oath.     They  are 
not  subjected  to  the  test  of  cross-examination.     And 
they  lie  not  within  the  boundary  of  the  great  rule  of 
evidence,  which  requires  the  presence  of  both  these 
circumstances.     Considered,  therefore,  as  independent 
evidence  in  the  character  of  expressed  opinions,  they 
are  liable  to  all  the  objections  to  which  hearsay  evi- 
dence is  exposed.     But  we  are  called  upon  to  give 
them  greater  weight  in  the  character  of  acts  super- 
added to  opinions,  or,  as  it  is  expressed  by  Counsel, 
as  treatment  of  the  testator  by  those  who  knew  him. 
Now,  the  term  treatment,  as  properly  and  commonly 
their' trest-*'     applied,  intends  no  more  than  the  conduct  of  one  man 

ment  of  the        ,  .  v  a  i  ^         •     •         i       j  •      • 

person  to  ^  anotber.  A  more  complex  notion  is  mvolved  m  it, 
iliure?*  when  used  in  its  loosest  sense;  it  then  conveys  the 
addrcMctL       idea  of  the  acts  and  conduct  of  one  party,  leading  to 


Nor  eren  as 
acts  pruviog 
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and  met  by  the  acts  and  conduct  of  another.     If  the       1838. 
word  treatment,  as  it  is  insisted  on  in  the  discussion,      whight 
is  intended  merely  to  convey  the  idea  of  acts  per-  ''• 

formed  by  those  who  wrote  the  letters,  expressive  of  fVuughan,  J,) 
their  opinions,  the  argument  in  favour  of  their  ad- 
missibility has  not,  I  conceive,  based  itself  upon 
firmer  ground.  Acts  performed  by  strangers,  expres- 
sive not  merely  of  opinion,  but  of  the  strongest  con- 
viction, even  in  cases  where  such  conviction  conflicts 
altogether  with  the  interest  of  the  person  entertaining 
it :  even  such  acts  as  these  the  law  will  not  allow  to 
be  presented  to  the  minds  of  jurymen  as  evidence. 
They  are  merely  opinions  expressed  in  difierent  lan- 
guage, in  the  language  of  conduct,  instead  of  the 
language  of  words.  They  may  be  acts  involving  a 
great  sacrifice  of  personal  interest,  as,  the  payment  of 
a  policy  of  insurance  by  an  underwriter,  on  a  marine 
loss ;  and  therefore,  as  moral  evidence,  they  may  be 
very  cogent.  Yet  does  the  law,  more  rigid  and  in- 
flexible, resist  the  weight  of  such  moral  evidence, 
although,  in  the  ordinary  transactions  of  life,  common 
sense  and  experience  might  possibly  yield  to  it.  As 
acts  of  strangers,  the  law  regards  them  as  personal 
admissions,  which  cannot  afiect  third  parties ;  as  the 
opinions  of  strangers,  they  bear  the  general  insuffi- 
ciency and  infirmity  of  hearsay  evidence,  without  any 
claim  to  the  privilege  which  in  some  peculiar  subjects 
of  inquiry  is  extended  to  that  class  of  proof.  Thus, 
conceding  in  favour  of  the  argument  what  is  most 
questionable,  viz.  that  a  letter  written  and  sent  im- 
plies an  act  performed,  as  distinguished  from  a  decla- 
ration made,  yet  still  does  it  seem  clear  that  the  acts 
of  a  person,  however  pregnant  with  opinion,  cannot 
be  offered  in  evidence  as  proof  of  the  truth  of  that 
opinion,  where  the  issue  lies  between  other  parties. 


WaiGHT 
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1 838.       Such  seem  the  l^al  consequences  if  we  interpret  the 
word  treatment,  as  insisted  upon  in  the  ar]^ment, 
f.  according  to  its  strict  signification,  '*  as  the  conduct 

{vJi^h^,'j.)  of  one  person  to  another." 

The  case,  I  think,  is  not  assisted  by  such  a  view  of 
the  matter ;  and  therefore  we  are  forced  into  contect 
with  the  other  meaning  with  which  it  may  be  invested, 
as  implying  the  conduct  of  one  person  to  another, 
leading  to  and  met  by  certain  acts  and  conduct  on 
the  part  of  such  other  person.  And  it  must  be  con- 
fessed that,  if  any  acts  on  the  part  of  the  testator  can 
be  proved,  either  by  letter  or  from  other  sources,  all 
declarations  and  writings  which  tend  to  explain  such 
acts  may  be  put  in  evidence. 
Where  any  The  principle,  then,  upon  which  alone  the  letters 

^JmJ^   can  claim  admission,  is  the  following ;  that,  where  any 
uDon  an  issue,  facts  are  proper  evidence  upon  an  issue,  all  oral  or 
written  deda-  Written  declarations  which  can  explain  such  facts  may 
T^^^S^    be  received  in  evidence.     I  have  stated  it  thus,  he- 
such  fecu,       cause  I  conceive  that  the   decision   of  the   present 
ceivedin         question  must  rest  upon  this   principle.     The   rule 
evidence.        cannot  be  adequately  satisfied,  nor  its  meaning  ful- 
filled, unless  we  are  convinced  of  the  presence  of  two 
conditions — first,  that  there  were  acts  done   which 
would  constitute  good  primary  evidence — secondh-, 
that  the  oral  or  written  declarations  throw  light  upon 
and  explain  such  acts. 
Here  there  is        Then,  in  the  first  place,  it  may  be  asked,  is  there 

fair  ground  of  .  .  #•  i  i         i 

inference  that  any  evidence  ot  acts  done  by  the  testator  upon  the 
dfd's^^s  l^tte^  1^  question,  or  any  one  of  them  ?  (for  any  acts  of 
with  regard  to  the  testator  are  of  course  evidence).     I  am  of  opinion 

that  there  is  fair  ground  for  such  inference.  Certain 
letters  are  found  in  a  man's  private  room,  in  the  cup- 
board of  his  bookcase,  with  the  seals  broken,  in  com- 
pany with  other  letters,  some  of  which  have  indorse* 
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ments  in  his  hand  wilting,  and  others  of  which  have  1838. 
been  answered  in  his  handwriting.  Do  not  all  these  wright 
facts  conspire  to  prove,  at  least  almost  irresistibly  to  «• 
invite  the  conclusion,  that  the  letters  in  question  had  fyaugkan^J.) 
their  seals  so  broken  and  were  perused  by  him  ?  It 
has  been  argued  at  the  bar,  that,  to  raise  this  pre- 
sumption, we  assume  the  man's  competency,  which  is 
the  point  to  be  proved.  A  little  reflection  will,  I 
think,  show  this  reasoning  to  be  vicious.  In  the  first 
place,  the  argument  does  not  assume  any  competency 
at  all;  and,  in  the  second  place,  the  competency 
which  is  inferred  is  not  the  competency  which  is 
disputed,  namely,  the  competency  to  make  a  wilL 
First — we  do  not  assume  any  competency,  we  infer  it, 
and  for  that  very  reason  we  do  not  assume  it,  because 
we  infer  it :  for,  nothing  is  to  be  assumed  which  is 
not  taken  for  granted  without  any  proof ;  and  nothing 
is  inferred  which  is  so  taken  for  granted.  And  I  infer 
that  the  testator  was  competent  to  open  the  seals  and 
peruse  the  letters,  because  the  answers  and  indorse- 
ments to  the  other  letters  in  his  handwriting  prove 
him  competent  so  to  do;  and  we  conclude  that  he 
actually  did  open  and  peruse  these  letters,  because  the 
fact  of  finding  them  opened  in  his  private  drawer,  and 
in  the  company  of  letters  which  he  must  be  taken  to 
have  opened  and  perused,  furnishes  cogent  evidence 
that  he  opened  and  perused  these.  But  we  do  not 
thereby  even  infer  him  competent  to  make  a  will. 
We  conclude  him  competent  to  open  and  read  a  letter; 
but  that  is  not  the  point  at  issue,  unless  these  two 
competencies  are  identical :  and  whoever  should  con- 
tend that  they  are  so,  must  be  prepared  either  to  deny 
that  the  answers  and  indorsements  are  in  the  testator's 
handwriting,  or  to  admit  that  the  discovery  of  such 
answers,  taken  by  itself,  proves  the  testator  competent 
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,  ^^^^\      to  make  a  will ;    for  a  man  cannot  be  supposed  to 

Wriobt      answer  what  be  did  not  peruse. 

Tatham.         ^^^  opening  and  purusing  a  letter  are  certainly 
{Vaughan,  J.)  acts,  and  therefore  they  stand  upon  the  same  footing 

with  all  the  other  acts  of  a  man,  and  may  be  properly 
and  primarily  admitted.  How  far  they  are  valuable 
elements  in  a  body  of  proof,  is  another  question,  quite 
distinct  from  the  present.  They  are  facts  admissible 
in  evidence  to  establish  the  point  at  issue ;  and  there- 
fore they  clear  the  way  for  the  introduction  of  any 
oral  or  written  declarations  which  can  explain  them, 
and  for  none  but  such  as  do  serve  to  explain  them. 
And  thus  we  are  carried  on  to  the  question,  whether 
the  contents  of  the  rejected  letters,  or  any  of  them, 
can  throw  any  light  upon  and  explain  the  acts  so 
established  :  if  they  can,  then  of  course  they  may  be 
admitted;  if  not,  they  must  be  rejected. 

Now,  it  is  very  essential  to  bear  in  mind  what  is 
the  fact  in  evidence,  with  regard  to  the  three  letters 
generally  (for,  one  of  them — that  with  the  indorse- 
ment of  Barrow  upon  it — may  be  considered  upon 
distinct  grounds),  in  the  explanation  of  which  the 
contents  are  called  in  aid.  The  only  fact  at  which 
we  have  arrived  is,  that  of  the  testator  having  opened 
the  letters,  and  probably  having  cast  his  eye  over  the 
contents.  Can  we  shed  any  new  light  upon  this  fact 
by  the  contents  of  the  letters?  I  think  I  am  warranted 
in  saying  that  the  contents  of  a  letter  cannot  tend  to 
clear  up,  or  explain,  or  give  any  stamp  of  character 
to  any  act  which  does  not  from  its  nature  import  that 
the  party  acting  apprehended  or  misapprehended  its 
contents.  If,  for  instance,  a  person  has  answered  a 
letter,  the  contents  of  the  first  letter  reflect  a  strong 
light  upon  the  second.  The  party  writing  the  answer 
must  have  had,  or  believed  himself  to  have  had,  the 
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contents  of  the  first  letter  in  his  mind.  So,  if  it  can  i838. 
be  shown  that  a  man  has  done  any  act  in  consequence  ^  '  ' 
of  having  read  a  letter,  that  letter  will  be  a  very  valu-  v. 

able  instrument  to  lead  the  mind  to  a  proper  estimate  .y  ^^han^j\ 
of  the  purpose  or  wisdom  of  such  act.  In  all  these 
cases,  there  is  some  act  flowing  from  an  apprehension 
or  a  misapprehension  of  the  contents  of  the  letter ; 
and  the  contents  are  necessary  to  enable  us  to  form  a 
judgment  of  the  soundness  or  absurdity  of  such  appre- 
hension. Or,  if  a  person  is  proved  by  gestures  or 
words  to  have  shown  certain  signs  of  passion  or  apathy 
upon  reading  a  letter  or  hearing  some  intelligence, 
then  those  gestures  or  words,  or  that  apparent  disre- 
gard, will  prove  how  he  apprehended  such  contents ; 
and  such  contents  may  therefore  be  received  to  lead 
us  to  an  opinion  of  his  temper  or  his  sanity.  But,  in 
such  cases,  it  is  not  the  perusal  of  the  letter,  but  the 
acts  and  conduct  at  the  perusal,  which  are  illustrated 
by  the  subject  matter  of  the  letter ;  and  there  must 
be  evidence  of  some  such  acts  or  states  of  mind,  in 
order  to  justify  the  admission  of  such  declarations. 
In  some  cases,  indeed,  the  mere  omission  to  do  any 
thing  upon  the  receipt  of  intelligence,  might  be  proof 
of  a  state  of  mind.  In  the  present  case,  then,  there 
is  no  fact  presented  to  us  but  that  of  mere  perusal 
and  casting  the  eye  over  the  contents.  There  is 
nothing,  as  applied  to  two  of  the  letters,  on  which  we 
can  fairly  found  the  presumption  that  Mr.  Marsden 
acted  as  upon  an  apprehension  of  what  they  contained. 
From  any  thing  before  us,  we  cannot  conclude  that 
he  understood  them,  or  that  he  misunderstood  them. 
There  is  evidence  that  he  opened  them ;  but,  were 
we,  in  the  absence  of  independent  evidence,  to  assume 
that  he  understood  them,  we  should  be  perhaps 
assuming  the  question  of  his  sanity  :  for  they  might 

VOL.  V.  3d 
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1838. 
• — V — ' 

Wright 

V, 

Tate  AM. 
(Fat^Acniy  J.) 


contain  a  discussion  on  some  newly  invented  ma- 
chinery, on  a  question  of  political  economy,  or  some 
problems  in  education  generally.  Were  we  to  assume 
that  he  did  not  understand,  we  should  be  running  into 
the  contrary  extreme.  I  am  of  opinion,  therefore, 
that,  with  respect  to  two  of  the  letters,  although  there 
is  proof  of  acts  performed  upon  them  by  the  testator, 
yet  they  are  not  such  acts  as  can  in  any  degree  be 
illustrated  or  explained  by  the  contents  of  the  letters 
themselves:  and  consequently  that  such  letters  are 
not  admissible. 

There  is  one  letter,  however,  that  with  the  indorse- 
ment of  Barrow  upon  it,  produced  under  different 
circumstances,  and  on  which  I  think  it  may  be  in- 
ferred that  acts  of  a  different  character  have  been 
performed.  It  is  found  in  company  with  the  others, 
attended  therefore  by  the  same  circumstances  in 
general,  but  also  bearing  an  indorsement  in  the  hand- 
writing of  the  testator's  attorney.  Now,  it  is  evident 
from  such  indorsement  that  it  was  placed  by  some 
one  in  the  hands  of  this  third  person.  The  same 
presumption  is,  of  course,  raised  upon  this  letter  as 
upon  the  other  two,  viz.,  that  it  was  opened  and 
perused  by  the  testator ;  and,  beyond  this,  we  have 
the  fact,  clearly  ascertained,  that  it  was  put  into  the 
hands  of  a  third  person.  Is  not,  then,  the  conclusion 
forced  upon  us,  that  it  was  the  testator  who  performed 
this  act  upon  the  letter  ?  and  if  so,  is  it  not  in  all 
respects  such  an  act  as  the  contents  of  the  letter  are 
calculated  to  throw  light  upon  ?  It  is  very  different 
from  mere  perusal.  It  is  an  act  performed  in  con- 
sequence of  perusal,  and  it  necessarily  implies  that 
the  testator  understood  its  contents  to  be  of  such  a 
nature  that  it  would  be  discreet  and  proper  so  to  deal 
with  it.     By  presenting  such  a  letter  to  the  intelli- 
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gence  of  a  jury,  we  enable  them  to  form  a  judgment  i838. 
whether  such  dealing  with  such  a  letter  were  really  wright 
discreet  and  proper ;  and  so  far  they  are  assisted  to  ''• 

an  estimate  of  the  testator's  state  of  mind.    They  can-  (^Vaughan,  J.) 
not  pronounce  upon  the  rationality  of  the  act  per- 
formed, until  light  is  thrown  upon  it  by  the  letter  in 
question;  and  therefore,  such  letter,  falling  within 
the  principle  of  a  written  declaration  calculated  to 
explain  a  fact  which  is  proper  evidence  in  the  cause,  Mr.  Martm't 
was,  I  conceive,  admissible,  and  therefore  improperly  iej|eradmi8- 
rejected. 

Mr.   Justice   Littledale: — The  first  question  that  Were  these 
arises  upon  these  three  letters,  is,  whether  they  were  under  such 
found  under  such  circumstances  as  that  their  being  SiM:"their°^" 
receivable  in  evidence  can  be  at  all  inquired  into,  being  receiv- 

able  in  evi" 

They  were  found  in  a  cupboard  under  a  book-case  in  deuce  can  be 
Mr,  MarsderCs  private  room ;  a  place  wherein  many  '"^"•''^  "*^- 
other  letters  addressed  to  Mr.  Marsden  were  found, 
some  of  which  were  indorsed  by  him,  and  to  some 
others  of  which,  letters  in  answer  had  been  written  by 
Mr.  Marsden.     The  place  of  custody  in  itself  seems 
a  reasonable  and  probable  place  where  such  letters 
might  be  deposited ;  more  cannot  be  required :  the 
time  when  they  were  found  is  not  precisely  ascer- 
tained; nor  could  it  in  my  opinion  be  reasonably 
expected  to  have  been  ascertained  with  more  preci-  and  time  of 
sion  :  and  therefore  I  think  the  custody  and  time  of  guffident'lo 
finding  sufficient  to  let  in  the  further  evidence.  i«'.j"  further 

Taking  the  letters  collectively,  without  reference  to 
the  particular  circumstances  of  each,  it  is  found  they 
are  written  by  friends  of  his,  addressed  to  him,  con- 
taining expressions  towards  him  by  the  persons  who 
wrote  to  him,  which  might  be  expected  and  ordinarily 
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1838,       looked  for  between  one  person  in  a  similar  situation: 

Wright      ^^^  Station  of  life,  and  another,  upon  the  various  sub- 

"o-         jects  of  common-place  information  and  business,  and 

{LiukdaU^J.)  ^^  &^^^   feeling  and  gratitude ;    subjects   varied  in 

themselves ;  and  on  each  of  these  the  writer  expresses 
himself  in  such  manner  as  one  man  would  naturally 
express  himself  to  another. 

The  rationality  of  the  writer  is  admitted ;  that  of 

the  person  addressed  is  the  matter  in  dispute :  and 

the  question  is,  whether  these  letters  are  admissible 

in  evidence  for  the  purpose  of  investigating  that  point. 

The  letters      Now,  the  Opinion  of  the  writer,  as  far  as  the  m^re 

constitute  an    letters  go,  is  in  favour  of  the  person  addressed  being 

^he  opfnbn  of  rational  and  competent  to  understand  them.     The 

the  writers,      letters  also  bespeak  a  great  private  acquaintance  ¥nth 

Mr.  Marsden.  There  is,  therefore,  I  assume,  upon 
the  whole,  an  expression  of  the  opinion  of  the  writers, 
who  appear  by  the  letters  to  have  competent  means 
of  judging  of  the  ability  of  Mr.  Marsden  to  under- 
stand them.  Suppose  the  writer  had  addressed  a 
letter,  as  nearly  similar  as  the  circumstances  would 
admit,  to  a  third  person ;  or  suppose  he  had  met 
Mr.  Marsden  in  company,  or  in  the  street,  and  had 
addressed  the  same  language  to  him,  and  there  had 
been  no  answer  from  Mr.  Marsden ;  or  had  addressed 
the  same  observations  to  another  person :  every  one 
of  these  cases  which  I  have  just  put  would  have 
amounted  to  an  expression  of  an  opinion.  But  would 
it  have  amounted  to  anything  but  mere  opinion  ?  It 
is  not  upon  oath.  If  a  party  were  alive  and  could  be 
cross-examined,  he  could  be  examined  as  to  the 
ground  of  his  belief  of  the  competency.  But  letters 
of  this  sort  are  much  less  likely  to  express  the  real 
sentiments  of  the  writer  than  if  written  to  a  third  per- 
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son,  as  it  is  not  likely  that  the  writer  would  in  letters  less. 
to  the  party  himself  indicate  anything  tending  to  a  ^r,out 
doubt  of  his  capacity.  ^^ 

Tatham. 

It  is  said  to  be  an  act  done;  and  there  are  many  fintudaU,  J.) 
cases  where  an  act  done  may  have  more  effect  than  a  This  opinion  i» 
verbal  declaration ;  but,  to  have  that  effect,  it  must 
be  something  done  towards  a  matter  of  business  in 
progress  or  contemplation.  But  here,  the  only  act 
done  is,  writing  a  letter,  containing  nothing  more 
than  an  expression  by  word  of  mouth  would  do,  which 
does  not  fall  within  the  usual  meaning  of  acts  done, 
which  are  sometimes  made  evidence  when  done  even 
by  third  persons. 

But  then  it  is  said  to  be  evidence  of  treatment  by  Nnr  is  it  evi- 
the  writer  of  the  letter.  It  does  not  appear  to  me  to  mentofMr. 
fall  within  the  meaning  of  the  expression.  treatmenL  ^^ereoiL 
By  treatment,  I  should  understand  to  be  meant  the 
manner  in  which,  when  two  persons  are  living  in 
society,  one  conducts  himself  towards  another  in  some 
way,  so  that  the  conduct  of  both  parties  is  to  be  con- 
sidered, and  which  may  be  shown  by  common  in- 
stances of  intercourse,  or  by  mutual  correspondence, 
or  by  letters,  in  which,  though  there  be  no  mutual 
correspondence,  one  person  has  so  conducted  himself, 
either  well  or  ill,  as  to  draw  forth  from  apother  a  let- 
ter expressive  of  approbation  or  disapprobation  of  the 
writer,  as  the  case  may  be;  but,  if  it  be  a  single 
letter  addressed  by  one  person  to  another,  and  the 
question  is  as  to  the  competency  of  understanding  of 
the  party  addressed,  I  cannot  consider  it  in  the  light 
of  treatment ;  it  comes  to  nothing  but  opinion.  In 
that  point  of  view,  in  the  absence  of  the  power  of 
cross-examination,  the  mere  opinion  of  the  party  goes 
for  nothing,  and  the  onl}*  thing  to  be  attended  to  is» 
the  manner  in  which  the  thing  done  is  acted  upon  by 
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1838.       the  party  to  whom  either  the  letter  or  the  language  is 

Wright      addressed.     Numerous  illustrations  of  this  have  been 

_  ^*         given,  which  it  is  not  necessary  to  take  into  consi- 

(LUtledaiey  J.)  deration.     But,  on  a  question  of  competence,  where 

the  party  who  alleges  the  competency  is  bound  to 
prove  it,  he  must  show  that  the  person  has  done  some 
act  upon  this  manifestation  of  opinion,  which  indi- 
cates that  he  understands  the  manifestation;  if  he 
does  so,  it  is  admissible  in  evidence,  and  the  effect  of 
it  will  be  left  to  the  jury.  But,  unless  it  be  proved 
that  he  has  done  something  upon  this  manifestation  in 
the  conduct  of  other  persons,  shown  by  letters  or  con- 
versation, or  other  things,  to  evince  that  he  had  a  com- 
petent mind  to  understand  the  effect  of  them,  then 
these  opinions  or  manifestations  go  for  nothing,  and 
cannot  be  submitted  for  the  consideration  of  a  jury. 

It  is  said,  that  in  cases  of  crim.  con.,  letters  found 
in  the  possession  of  the  parties  have  been  admitted  in 
evidence.  That  is  not  a  case  of  competence,  but  to 
show  on  what  terms  the  parties  lived.  So  also,  in 
other  cases,  letters  found  in  the  possession  of  persons 
are  admitted :  but  there  also  the  competence  is  not  in 
doubt,  but  the  question  is,  whether  the  letters  show 
that  the  parties  are  concerned  in  the  transaction  which 
is  the  subject  of  the  inquiry.  But  where  the  inquiry 
is,  whether  the  person  be  competent  or  not,  you  cannot 
infer  his  competency  from  the  possession  of  letters,  till 
you  hear  that  he  has  in  some  way  acted  upon  them ; 
because  you  would  then  begin  by  assuming  his  com- 
petency, in  order  to  prove  the  very  fact  in  issue. 
The  rule  in  It  has  been  urged  that  it  is  the  practice  of  the 

the  Ecciesia*-   Ecclesiastical  Courts  to  admit  letters  similarly  circum- 

ticai  Courts  n  t 

is  not  to  be  stanccd,  to  ppovc  the  competency  of  persons  to  mafce 
CoTrsoT  ^'^  a  will.  Supposing  the  practice  to  be  well  established, 
CommonLiiw.  ^^j  to  be  shown  to  have  existed  a  considerable  time, 
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I  should  not  think  we  are,  therefore,  to  adopt  their  1838. 
rule  in  the  Courts  of  Common  Law.  They  have  a  dif-  wright 
ferent  mode  of  proceeding  in  those  Courts.  ^• 

It  may  be  said  that  the  mere  opening  of  the  letters  (^lutiedaie,  J.) 
is  sufficient  evidence  of  competency  to  let  them  in  as  Even  assum- 
evidence.     I  think  not ;  for,  assuming  them  to  have  ^dm toiwve^^ 
been  opened  by  Mr.  Marsden  himself,  that  is  not  PP*"®*^^®^ 
sufficient  to  show  that  he  understood  them.     And  does  not  show 
again,  it  may  be  said,  that  as  a  great  many  letters  It^^them.*'^ 
have  shown  that  Mr.  Marsden  acted  upon,  by  indors- 
ing them,  and  that  as  to  other  letters  he  had  sent 
answers,  it  was  to  be  presumed  that  he  understood 
these  letters  also :  but  I  think  not ;  I  think  his  conductas 
to  each  letter  must  speak  for  itself.    It  may  be  said,  that 
if  there  were  20  letters  which  Mr.  Marsden  had  acted 
upon,  and  only  one  in  the  predicament  of  these  three 
letters,  it  must  be  presumed  that  he  had  acted  upon 
that  one ;  but  suppose,  on  the  other  hand,  there  was 
only  one  which  he  had  acted  upon,  and  twenty  in  the 
predicament  of  these  three ;  should  it  be  inferred  that 
he  had  acted  upon  the  twenty  ?     I  think  each  letter 
must  be  considered  singly. 

After  stating  so  much  of  the  general  nature  of  the 
rules  of  evidence  as  is  applicable  to  letters  of  this  de- 
scription, I  shall  now  examine  the  particular  letters 
which  are  the  subject  of  your  Lordships*  question. 
And,  first,  as  to  the  letter  of  C.  Tatham,  written  in 
1784  to  Mr.  Marsden :  that  letter  is  written  in  a  way 
one  relative  might  be  supposed  to  write  to  another  under 
similar  circumstances,  and  does  not  express  any  sen- 
timents which  bespeak  any  opinion  contrary  to  the 
competence  of  Mr.  Marsden.  No  indorsement  is  made 
upon  that  letter  by  Mr.  Marsden;  but,  in  1787,  he 
writes  to  C.  Tatham,  mentioning  the  receipt  of  another 
letter  from  C  Tatham^  but  making  no  allusion  to  the 
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1 838.       one  in  question.    It  has  been  contended  that  this  letter 
is  admissible  as  fonning  part  of  the  correspondence. 
If  I  could  discover  that  it  did  form  a  part  of  the  cor- 
iUtiMide  J\  ^^pondence,  I  should  think  it  admissible,  although  it 

was  not  noticed  in  Mr.  MarsdeTCs  letter  of  1787  ;  but 
I  cannot  see  anything  to  indicate  that  it  did  form 
part  of  the  correspondence ;  and  my  opinion  is  that  it 
ought  not  to  have  been  admitted  in  evidence.     Next, 
as  to  the  letter  of  Mr.  JEllershaw — it  is  one  of  great 
feeling  and  gratitude,  and  very  proper  to  be  written 
on  the  occasion;  but  there  is  no  evidence  of  Mr. 
Marsden  having  acted  upon  or  recognized  it ;  and  that 
also,  I  think,  should  not  have  been  received  in  evi- 
dence.    As  to  the  letter  of  Oliver  Marton^  that  is  not 
indorsed  by  Mr.  Marsden  himself,  but  it  is  so  by  Mr. 
Barrow^  his  attorney,  and  therefore  it  is  evident  that 
Mr.  Barrow  had  acted  upon  it ;  that  is  said  to  be  no 
evidence  that  Mr.  Marsden  had  authorized  him  to  do 
so,  or  ever  knew  that  he  did ;  for,  Mr.  Barrow  may 
have  himself  of  his  own  head  opened  the  letter  or  seen 
it  after  it  had  been  opened  by  Mr.  Marsden^  and, 
seeing  his  name  mentioned,  or  that  he  was  alluded  to 
in  it,  and  that  the  business  proposed  was  proper  to  be 
done,  he  may  have  done  it,  and  written  his  name  upon 
it,  which  indicates  his  acting.     It  is  said  that,  if  you 
infer  that  Mr.  Marsden  opened  the  letter,  and  directed 
Mr.  Barrow  to  do  what  is  mentioned,  you  infer  that 
Mr.  Marsden  was  of  competent  mind  to  do  these  acts, 
which  is  the  very  thing  to  be  proved ;  and  that  there- 
fore, to  show  that  he  is  competent,  you  really  infer 
that  he  is  competent;  for,  unless  you  show  that  he 
gave  the  directions  to  Barrow^  you  have  no  right  to 
assume  that  he  did  so.     But  it  does  not  appear  to  me 
that,  by  admitting  the  letter,  you  do  infer  his  com- 
petence,    Here  is  a  letter  addressed  to  Mr.  Marsdeuy 
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recommending  that  his  attorney  should  transact  a       1338. 
certain  business;    Mr.  Barrow  is  his  attorney,  and     ^^ 
you  find  by  Mr.  Barrow's  indorsement,  that  he  had  v. 

attended  to  the  directions  of  the  letter:  the  very  thing  fj^^J^^'j>. 
therefore*  is  done  which  was  recommended  by  Mr. 
Marion^  to  Mr.  Marsden.     Suppose  Mr.  Atkinson  or 
Mr.  Watkmson  had  been  alive,  and  had  been  called  to 
prove  that  he  and  Mr.  Barrow  had  a  negotiation  on 
the  subject  of  the  letter ;  and  the  evidence  had  stopped 
there,  and  nothing  had  been  proved  as  to  Mr.  Mars- 
den*s  knowledge  or  assent  to  what  had  been  done; 
it  might  still  be  said  to  be  no  evidence ;  but  however  iWiir/<m'« letter 
slight  the  effect  of  the  evidence,  I  think,  as  the  thing  Se'^thing  %!* 
was  acted   upon   which  was   recommended   to   Mr.  commended 
Marsden,  that  this  letter  ought  to  have  been  received  acted  on. 
in  evidence. 

Mr.  Justice  Park  : — I  do  assure  your  Lordships,  it 
always  gives  me  great  pain  to  differ  from  my  learned 
Brothers  in  point  of  law,  especially  when  the  number 
differing  from  me  is  so  great.  In  expressing  my 
reasons  for  that  dissent,  I  shall  endeavour  to  be 
extremely  short,  and  confine  myself  to  the  rejection 
of  the  letters :  for,  the  question  propounded  to  Her 
Majesty's  Judges,  after  stating  all  the  facts  necessary 
to  rnise  the  question,  is  this,  whether  the  three  letters 
mentioned  in  the  case,  or  any  of  them,  be  admissible 
in  evidence  on  behalf  of  the  defendant  below. 

To  that  question  my  answer  is  in  the  affirmative.  ^,j  ^^^  j^^^^ 
First,   let  us  see  in  what  place  these  letters  were  areadmis- 
found.     It  is  stated,  that,  after  Mr.  Marsden  died,   *  *' 
many  letters  addressed  to  him  by  various  persons  were 
found  with  other   papers  in  a  cupboard  under  his 
book-case,  in  his  private  room ;  that  to  many  of  these 
letters  answers  in  the  handwriting  of  and  signed  by 
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1 838.       Mr.  Marsden  were  found ;  that  on  some  were  hiB 
«,  indorsements ;  and  such  letters  were  read  :  but  that, 

Wright  '  ^  ^  ' 

V.  as  to  the  three  letters  in  question,  they  stand  on  a 
(Park  J.)  different  footing,  for  upon  none  of  the  three  is,  I 
admit,  the  handwriting  of  the  testator  himself  to  be 
found.  They  were,  however,  found  in  the  same  cup- 
board, and  it  is  only  upon  the  question  of  place  I  am 
now  treating.  It  was  a  fit  place,  in  a  gentleman's 
own  private  room,  where  he  was  wont  to  be,  in  which 
to  deposit  letters  or  other  papers  that  he  received  and 
thought  proper  to  preserve.  It  was  asked  in  argu^ 
ment,  "  How  do  you  know  that  Mr.  Marsden  depo- 
sited all  the  letters?"  That  is  a  fair  observation,  and 
fit  for  the  consideration  of  a  jury,  but  in  my  opinion 
no  ground  for  rejection.  I  think  the  papers  which 
were  found  in  the  same  place  furnish  presumptive 
evidence  that  they  were  placed  there  by  the  testator* 
there  being  no  fraud  stated  or  insinuated,  nor  any 
proof  that  other  persons  were  in  the  habit  of  fre- 
quenting that  room  :  indeed,  the  length  of  time  since 
those  letters  were  dated,  seems  to  exclude  all  suspicion 
of  fraud;  for  no  question  had  then  arisen,  nor  for 
many  years  afterwards.  It  is  supposed  that  the  fact 
of  Mr.  Marsden  having  indorsed  some  of  the  letters 
is  a  decisive  reason  for  saying  that  he  never  opened 
the  letters  in  question.  I  must  say,  with  all  deference 
to  those  who  thus  argue,  that  this  is  reasoning  against 
the  usual  practice  and  habits  of  mankind,  and  against 
every  man's  personal  experience,  unless  we  suppose 
that,  in  order  to  show  that  it  has  been  read  by  him  to 
whom  it  is  addressed,  every  letter  received  must  be 
indorsed.  I  am  willing  to  admit,  that,  if  there  had 
been  only  a  few  letters  found  in  the  place  where  these 
letters  were  found,  and  of  recent  date,  and  that  the 
inquiry  as  to  sanity  embraced  only  a  few   of  this 
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gentleman's    latter    years,   perhaps   I   should    have        1838.^ 
wavered  in  my  opinion :  but  the  lessor  of  the  plaintiff     Wbight 
having  chosen  to  throw  the  charge  of  mental  inca->     xatiIam 
pacity  over  the  whole  of  Mr,  Marsden's  life,  almost    {Park,  J.) 
d  nativitatey  I  think  this  opens  so  wide  a  field  for 
investigation  that  it  gives  those  who  contend  for  the 
production  in  evidence  of  those  letters  of  ancient  date  a 
right  to  show  how  he  was  at  that  time  treated  by  rela- 
tions, friends,  and  neighbours  :  and,  if  the  foundation 
be  thus  shaken,  by  showing  that  he  was  considered  as 
sane  thirty  or  forty  years  ago,  it  tends  to  weaken  the 
evidence  of  those  who  say  that  he  was  always  an  in- 
capable man.     If  letters  had  been  found  in  this  depo- 
sitary, addressed  to  him  by  literary  and    scientific 
men,  with  no  doubt  of  their  authenticity,  consulting 
him  upon  some  point  of  science  or  literature,  I  cannot 
bring  myself  to  think  that  such  letters  (always  guard- 
ing myself  against  fraud)  would  not  be  good  evidence 
to  prove  sanity :  what  effect  they  might  have  upon 
the  mind  of  a  jury  is  another  question.     I  almost 
think  it  was  not  worth  while  to  insist  upon  the  admis- 
sibility of  the  letters  in  question,  or  to  insist,  on  the 
other  hand,  upon  their  rejection ;  but  here  unfortu- 
nately we  are  obliged  to  discuss  it.     I  admit  the  rule.  It  is  a  proper 
and  fully  adopt  it,  as  laid  down  by  the  Court  of  oSerS  make 
King's  Bench  in  this  case,  that  it  ou&^ht  to  appear  that  ^**«  i«"®"  «T»- 

.  -        ^  1      .     .  lilt  dence,  It  ought 

some  act  (that  Court  admittmg  that  the  least  act  done  to  appear  that 
would  be  suflficient)  was  done  by  the  testator  with  doneby^Mr? 
reference  to  the  letters,  to  make  them  evidence  :  for  Marsden  with 

refereuce  to 

such  act  could  not  be  explained  without  reference  to  them : 

them,  and,  if  received,  no  rule  of  law  could  prevent 

their  being  submitted  for  the  consideration  of  a  jury. 

I  insist,  according  to  that  proposition,  that  some  act  Some  act  was 

was  done  by  him  as  to  the  three  letters  in  question,  fn  "hia^^^ 

but  most  clearly  as  to  one  of  them. 
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1838,  Let  us  first  see  who  the  writers  were :  one,  a  cousin^ 

Wright  ^^^  ^  distant  part  of  the  globe ;  another,  a  respectable 
Tath AM  clergyman,whose  ministrations  Mr.  Marsden  attended ; 
(Pork,  J.)  and  the  third,  another  respectable  clergyman  resident 
at  Lancaster^  writing  to  Mr.  Marsden  on  secular 
business,  but  showing  by  his  mode  of  addressing  him 
that  he  treated  him  with  familiarity  and  affection. 
The  time  when  these  letters  were  written,  one  in  1784, 
another  in  1786,  and  the  third  in  1799,  precludes  all 
idea  of  a  view  to  a  question  which  did  not  arise  till 
above  forty  years  after  they  were  written,  "  It  seems 
to  follow,"  says  Mr.  StarkiCf  "  that  all  the  surround- 
ing facts  of  a  transaction,  or,  as  they  are  usually 
termed,  the  res  gestcB,  may  be  submitted  to  a  jury, 
provided  they  can  be  established  by  competent  means, 
and  afford  any  fair  presumption  as  to  the  question  in 
dispute ;  for,  so  frequent  is  the  failure  of  evidence  from 
accident  or  design,  and  so  great  is  the  temptation  to 
conceal  the  truth  and  misrepresent  facts,  that  no  com- 
petent means  of  ascertaining  the  truth  can  or  ought 
to  be  neglected,  by  which  an  individual  would  be 
governed,  and  upon  which  he  would  act  with  a  view 
to  his  own  concerns  in  ordinary  life."  Taking  this 
rule  laid  down  in  Mr.  Starkie's  excellent  book  to  be  a 
sensible  and  well-considered  rule,  I  beg  your  Lordships 
to  take  under  your  view  whether  competent  means 
have  not  been  rejected  tending  to  show  the  opinions 
of  those  respectable  persons  by  whom  Mr.  Marsdm 
was  addressed,  and  who  treated  him  as  a  sane,  and. 

It  cannot  be     ^,  i_        ^       i    •    v^  . 

supposed  that  though  uot  a  DHght  persou,  yet  as  a  man  competent 
character^  to  all  the  ordinary  concerns  of  life.  It  seems  to  me 
and  intelii-      impossible  to  supposc  that  persons  of  character  and 

ffencfi  would 

write  to  a  intelligence,  who  were  well  acquainted  with  him, 
sW^redTy"  wrote  io  an  incompetent  person  such  letters  as  they 
them  to  be  in-  would  uot  have  addressed  to  any  but  a  person  whom 

competent. 
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they  supposed  to  be  of  sound  mind ;  and  this  covering        1838. 
the  long  period  in  which  he  is  said  to  have  been  unfit     wrioht 
to  associate  with  such  men  as  his  situation  in  life         *• 

XATIIAM* 

entitled  him  to  associate  with.  Independently  of  the  (PorkyJ.) 
contents  of  the  letters  themselves,  which  I  shall  pre- 
sently comment  upon,  the  length  of^  time  during 
which  they  have  existed,  proves  to  me  that  Mr.  Marsden 
opened  and  put  them  safely  away.  If  he  had  been  a 
weak  and  silly  idiot,  he  might  perhaps  have  broken 
the  seals  and  thrown  the  letters  down,  and  they  would 
have  been  taken  away  as  waste  paper  by  the  domestics; 
but  the  seals  are  broken  and  the  letters  are  carefully 
put  away  by  Mr.  Marsden  himself,  and  not  de- 
stroyed. 

The  first  important  letter  is  the  one  written  in  the 
year  1784,  by  a  cousin  then  in  America^  to  the  testator; 
the  writer  begins  and  concludes  it  with  terms  of  great 
endearment  and  afi*ection ;  he  gives  a  history  of  his 
voyage,  the  state  of  the  country  in  point  of  health 
when  he  arrived  at  Alexandria^  and  alludes  in  general 
terms  to  his  future  prospects :  in  short,  if  the  man  to 
whom  this  letter  was  written  was  known  by  the  writer 
to  be  an  idiot  from  the  earliest  period,  the  writer  must 
be  a  greater  idiot  than  the  receiver  of  it.  But  it  is 
said  there  is  no  proof  that  Mr.  Marsden  did  anything 
with  this  letter.  It  was  marked  as  a  ship-letter,  with 
the  London  post-mark  upon  it ;  it  was  found  open,  and 
in  Mr.  Marsden' s  depositary.  Why  we  are  to  suppose 
that  the  letter  found  open  in  a  man's  desk  or  cupboard, 
and  written  nearly  fifty  years  ante  litem  motam,  had 
neither  been  opened  nor  read  by  himself,  on  account 
of  idiotcy,  I  own,  as  the  late  Lord  Ellenhorough  once 
said,  I  have  not  optics  to  discover ;  and  at  a  time,  too, 
when  the  litigating  party,  who  is  most  blamed  now. 
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1838.       was  then  probably  too  young  to  have  been  a  member 
J^P^^       of  Mr.  Marsden's  family, 

TT  BIGHT 

V.  The  bill  of  exceptions  then  states,  that,  amongst  a 

Ip^T^^i  vast  variety,  in  the  same  place,  was  found  a  draft  of  a 
letter  in  the  handwriting  of  the  testator,  addressed  to 
this  cousin,  wliich,  though  not  an  answer  to  the  letter 
I  have  just  commented  upon,  shows  that  a  correspond- 
ence was  going  on  between  these  relations;  for  the 
letter  of  which  this  is  a  draft  proves  that  the  testator 
had  received  another  letter  from  C.  Tatham  in  the 
intermediate  time :  *'  You  mentioned  in  yonr  letter" 
(which  must  necessarily  mean  a  subsequent  letter  to 
that  of  1784,  for  nothing  is  stated  in  that  letter  of  the 
things  mentioned  by  Mr.  Marsden  in  this  draft) 
"  that  you  have  sent  me  a  small  quantity  of  dried 
fruit:  I  received  nothing  but  the  map,  for  which  I 
thank  you.  My  aunt  has  had  very  poor  health  since 
you  left  England ;  she  has  scarcely  ever  been  well. 
I  am  in  hopes  she  is  getting  better  again ;  I  think 
that  change  of  air  and  a  journey  would  be  of  service 
to  her.  We  have  lately  had  an  account  of  poor  Mrs. 
Smith's  death  ;  she  died  at  St.  Albans,  the  7th  instant. 
My  aunt  has  had  a  letter  from  your  brother  Harry ; 
he  is  very  well.  It  is  reported  that  your  acquaintance 
Mr.  Bradshawj  is  going  to  be  married  to  a  Miss  Fell, 
of  Lancaster ;  whether  there  is  anv  truth  in  it  or  not, 
I  cannot  tell.  I  suppose  you  have  received  my  last 
letter"  (therefore  he  had  written  before),  **  wherein 
you  will  see  an  account  of  your  nurse's  death/*  Now, 
here  is  a  letter  which  could  only  be  written  by  a  man 
of  some  intelligence,  and  containing  a  number  of 
occurrences,  which,  though  of  no  moment  to  a  stranger, 
he  judiciously  felt  would  be  interesting  to  a  relation 
on  the  other  side  of  the  Atlantic,  removed  from  his 
family  and  friends. 
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The  next  letter  I  shall  mention,  though  the  last  in        1838. 
point  of  date,  written  39  years  ago,  namely,  in  1799,     wright 
is  that  from  Mr.  JSllershaw.     1  know  not,  my  Lords,  v- 

Tatham. 

what  other  men  feel ;  but,  speaking  for  myself,  I  (jvik,  J.) 
should  say  that  a  person  of  the  sacred  function 
writing  such  a  letter  as  your  Lordships  have  already 
heard  read,  to  one  who  was,  as  the  case  supposes,  a 
manifest  idiot,  expressive  of  such  sentiments  as  to 
Mr.  Marsden*s  piety,  beneficence,  and  hospitality, 
must  be  a  knave  or  a  hypocrite,  and  a  disgrace  to  his 
holy  calling,  if  he  thought  him  incapable  of  managing 
his  own  worldly  affairs ;  and  this  too  at  a  time  when 
Mr,  JEUershaw  was  about  to  quit  his  charge  near  the 
testator,  and  could  have  no  secular  motive  to  induce 
him  to  act  the  hypocrite,  even  if  not  restrained  from 
doing  so  by  higher  considerations. 

Now  we  have  arrived  at  Mr.  MartorCs  letter ;  and, 
upon  every  principle  laid  down  by  some  of  the 
Judges,  and  recognised  by  the  Judges  of  the  Queen's 
Bench,  I  cannot  conceive  how  it  could  be  rejected. 
The  letter  bears  date  52  years  ago,  namely  1786. 
Mr.  Morton  was  a  man  of  large  fortune,  and  the 
vicar  of  LanccLster^  where  he  lived,  nine  miles  from 
Wennington,  where  Mr.  Marsden  then  resided ;  and, 
from  what  I  knew  of  him — and  I  knew  him  well — 
he  was  the  last  man  to  put  pen  to  paper  upon  business 
to  one  whom  he  must  have  known,  if  there  is  any 
foundation  for  it,  to  be  an  idiot.  It  begins,  "  Dear 
Sir,"  showing  an  intimacy ;  and  it  concludes  with 
requesting  an  answer — an  answer,  my  Lords,  from 
a  person  said  to  be  totally  unfit  to  manage  his  affairs. 
Mr.  Marton  must  have  been  as  mad  as  Mr,  Marsden. 

Well,  then,  where  is  this  letter  found?  In  the 
same  repositary,  open ;  and,  more  than  this,  the  letter 
is  dated  20th  May.     Mr.  Marsden  is  addressed  as 
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1838. 
Wright 

V, 

Tatham. 
{Park,  J.) 


Without 
adopting  the 
rules  of  evi- 
deuce  cf  the 
Ecclesiastical 
Courts,  these 
letters  are 
evideuce. 


then  living  at  Wennington  HalU  about  1 0  or  1 1  miles 
from  Lancaster;  he  must  have  received  it  on  the 
very  day  it  was  written,  and  he  must  have  read  it ; 
for  it  desires  him  to  order  his  attorney  to  do  so  and 
so ;  that  attorney,  Mr.  Barrow^  residing  in  Lancaster; 
and  we  find  his  indorsement  upon  it — ^**  20th  May 
1786,  letter  from  Mr.  Marton  to  Mr.  Marsden'*  It 
appears  that  Mr.  Marsden  immediately  complied  with 
Mr.  Marton' s  desire ;  for,  on  that  very  day  it  was 
written  at  and  sent  from  Lancaster^  we  find  it  back 
again  in  the  hands  of  Mr.  Barrow  at  Lancaster ;  no 
doubt  to  do  the  needful  upon  it ;  and  that  letter  is 
found  in  the  repositary  of  the  testator.  Why  is  it  to 
be  suspected  that  some  person  at  that  distant  period 
— about  half  a  century  from  this  time— opened  that 
letter,  and  sent  it  to  Mr.  Barrow^  unknown  to  Mr. 
Marsden^  and  afterwards  put  it  amongst  his  papers  to 
furnish  evidence  to  support  a  will  half  a  century  after- 
wards, and  which  will  did  not  exist  till  nearly  40 
years  after  the  writing  of  Mr.  Marton  s  letter  ?  If, 
then,  this  be  too  absurd  a  supposition,  surely  here  is 
recognition  sufficient  to  satisfy  the  requisition  of  the 
Court  of  Queen's  Bench.  Much  of  the  argument 
against  the  propriety  of  admitting  these  letters  has 
turned  upon  a  variety  of  conjectures  and  suppositions 
wholly  unfounded,  imputing  fraud  to  persons  who 
were  hardly  in  existence  at  the  time  when  those  letters 
were  written.  I  cannot  gain  sufficient  information 
about  the  practice  of  the  Ecclesiastical  Courts  of  this 
country,  to  warrant  me  in  drawing  the  decisions  of 
those  Courts  in  aid ;  but  my  opinion,  which  I  submit 
with  all  diffidence  to  your  Lordships,  differing  as  I  do 
from  so  many  of  my  learned  Brothers,  I  have  declared 
upon  my  conception  of  the  rules  of  our  own  law,  in  a 
case  where  no  allegation  of  fraud  appears.     I  am. 


b     ^ 
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therefore,  bound  to  state  to  your  Lordships  my  opinion       isss. 
that  these  letters  should  have  been  received  in  evi-      ~ 

Wright 

dence ;  and  therefore  that  the  judgment  of  the  Court     ^  y. 
below  was  erroneous. 


Tatham. 
{Park,  J.) 


Lord  Chief  Justice  Tmdal: — The  question  proposed  (liiuKC.J.) 
by  your  Lordships  for  the  opinion  of  Her  Majesty's 
Judges,  has  been  so  fully  discussed  by  my  learned 
brethren  who  have  preceded  me,  that  I  shall  endea- 
vour to  compress  within  as  small  a  compass  as  is 
consistent  with  perspicuity  the  reasons  for  the  opinion 
at  which  I  have  arrived ;  namely,  that  of  the  three 
letters  embodied  in  the  question  put  to  us,  one  only, 
that  is,  the  letter  written  by  Mr.  Marlon  to  the  tes-  jtfafiofi'fietter 
tator,  was  admissible  in  evidence ;  and  that  such  letter  '^^^^^^W®* 
ought  to  have  been  submitted  to  the  jury  by  the 
learned  Judge  who  tried  tlie  cause.     I  take  the  rule 
of  law  on  this  subject  to  have  been  properly  laid  down 
by  the  Court  of  King's  Bench  on  a  former  motion  for 
a  new  trial  in  this  cause,  viz.  that  letters  written  and 
sent  to  the  testator,  concerning  whose  competency  the 
inquiry  arises,  from  parties  acquainted  with  him,  are  ^^^  ^^^  ^^ 
not  of  themselves,  and  without  some  act  of  the  testa-  cessary  to 
tor  in  respect  of  such  letters,  admissible  in  evidence  letien  e?w 
to  prove  his  competency ;  but  that  any  the  least  act  ^^^^'    . 
done  by  the  testator  with  reference  to  the  letters  pro- 
duced, would  give  them  admissibility.     And  I  consi- 
der the  ground  upon  which  such  rule  is  placed  by 
the  Court  to  be  satisfactory,  viz.  that  such  letters 
amount  to  no  more  than  treatment  of  the  testator, 
without  any  proof  of  his   being  conscious  of  such 
treatment ;  or  as  amounting  to  no  more  than  a  parol 
conversation  with  him,  which  is  not  shown  to  have 
reached  his  ear ;  aad  thus  to  indicate  no  more  than 
the  mere  opinion  of  the  writer  upon  the  state  of  mind 

VOL,  y.  3  E 
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J  838.       of  the  testator ;  which  opinion  is  inadmissible,  upon 

Wright     ^^^  double  gTound,  first,  tliat  it  is  not  given  upon 

V-         oath,  and,  secondly,  that  it  has  not  been  subjected  to 

Tatuaii  • 

( Ttndai,  c,  J.)  ^^®  *^'  ^^  CToss-exami nation.    But,  if  it  is  once  shown 

that  the  letters  were  read  by  him,  so  that  he  could 
exercise  any  act  of  judgment  upon  their  contents;  or 
if  it  is  shown  that  he  did  exercise  any  act  of  judgment 
and  reason,  as  by  answering  them,  or  by  acting  upon 
them ;  in  each  and  every  of  these  cases  the  letters  are 
admissible  in  evidence  ;  such  evidence  varying  in  its 
weight  upon  the  subject  of  inquiry,  according  to  the 
degree  of  judgment  and  capacity  which  is  imported 
by  such  acts  done ;  but  all  such  letters  being  admis- 
sible to  the  jury,  who  will  give  the  proper  degree  of 
weight  to  the  evidence  in  each  particular  case.  The 
question,  therefore,  with  respect  to  the  admissibility 
of  the  three  letters,  comes  to  this :  Is  there  any  evi- 
dence stated  to  us  firom  which  it  can  be  inferred  that 
the  contents  of  these  letters,  or  any  of  them,  were 
ever  perused  by  the  testator,  and  by  that  means  sub- 
mitted to  the  exercise  of  his  understanding  and  rea- 
soning powers  ?  Or,  is  there  any  evidence  of  his 
doing  any  act  with  reference  to  them,  which  may, 
according  to  the  nature  of  such  act,  import  the 
exercise  of  a  larger  or  smaller  extent  of  reasoning 
power  ? 

No  doubt  appears  to  have  existed  in  the  minds  of 
any  of  the  learned  Judges  when  the  present  case  came 
before  the  Court  of  Exchequer  Chamber,  as  to  the 
propriety  of  admitting  in  evidence  such  letters  as 
appeared  to  have  been  opened,  and  to  have  been 
indorsed  in  the  handwriting  of  the  testator  himself; 
and  the  only  ground  upon  which  such  letters  could 
be  received,  and  the  three  letters  now  under  consi- 
deration rejected,  must  have  been,  that  the  indorsing 
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of  a  letter — being  an  act  ordinarily  done  by  the  party       isss. 
to  whom  it  is  addressed  after  he  has  perused  it,  and      Wrigbt 
necessarily  implying  that  he  has  made  himself  so  far     ^atha 
master  of  the  contents  as  to  have  learned  from  it  the  (iwa/,  c./.) 
name  of  the  writer,  or  the  date  of  the  letter,  or  both 
(as  the  indorsement  may  purport), — is  sufficient  evi- 
dence to  presume  that  the  testator  must  have  read  the 
letter,  and  so  far  have  understood  the  contents  as  to 
be  capable  of  extracting  these  particulars.     But,  on 
no  one  of  the  three  letters  under  investigation   is 
there  any  such  indorsement ;  and  the  question,  there- 
fore, is,  whether  there  is  any  other  act  done  with 
reference  to  them,  or  any  of  them,  which  is  capable 
of  supplying  such  deficiency,  and  showing  that  the 
testator  exercised  any   judgment  or  understanding 
upon  their  contents. 

With  respect  to  the  letter  from  Mr.  C  Tatham, 
under  date  of  the  12th  October  1784,  and  the  letter 
from  the  Rev.  H.  Ellershaw^  under  date  of  the  3d 
October  1789, 1  see  no  circumstance  whatever  attend- 
ing them  which  indicates  any  the  least  act  done  by  the 
testator  respecting  them,  or  any  the  least  proof  that 
he  exercised  his  understanding  or  judgment  upon 
them.  They  were  never  answered  by  him  ;  so  that 
this,  the  best  and  most  convincing  proof  of  his  under- 
standing, is  wanting;  they  were  never  indorsed  by 
him ;  and,  when  so  many  other  letters  were  found  in 
the  same  repository,  both  opened  and  indorsed,  and 
these  were  not,  the  absence  of  this  act  of  recognition 
makes  against  their  admissibility.  These  two  letters, 
therefore,  do  in  my  apprehension  range  themselves 
within  the  class  of  letters  proved  to  have  been  written 
to,  but  not  proved  to  have  reached  the  understanding 
of,  the  testator ;  and  upon  the  ground  above  stated 
I  think  them  inadmissible. 

3  £  a 
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^J8S8^  But  the  letter  from  Mr,  Marlon  does,  as  I  conceive, 

Wriout     Btand  upon  a  very  different  ground ;  for,  as  to  that 

TATniM      l^^te^j  th^  facts  found  by  the  jury  show  to  my  mind, 

( rmdai,  c.  /.)  not  indeed  by  direct  evidence,  but  by  legal  inference 

from  the  attending  circumstances,  that  the  testator 
did  act  upon  that  letter,  and  exercised  some  judgment 
upon  it.  That  the  letter  reached  Mr.  Marsden  at  the 
time  it  was  written,  appears  from  its  address  to  him 
at  IVennington  Hall,  where  he  then  resided,  and  from 
its  having  been  removed  with  his  other  letters  to 
Hornby  Castle,  where  he  died,  and  kept  by  him  at 
the  latter  place  in  the  same  depository  with  his  other 
letters  and  papers.  That  it  was  communicated  to 
Mr.  Barrow  J  his  attorney,  by  somebody,  appears  from 
the  indorsement  in  the  handwriting  of  Mr.  Barrow  \ 
such  indorsement  of  the  date  of  the  letter^  and  the 
names  of  the  writer  and  the  party  addressed,  being 
precisely  the  mode  in  which  a  letter  upon  business 
would  be  marked  by  an  attorney  in  the  ordinary 
course  afler  he  had  perused  its  contents.  That,  after 
such  communication  to  the  attorney,  it  was  returned 
again  to  the  possession  of  Mr.  Marsden,  is  the  fair 
inference  from  its  being  found  there  indorsed  by  Mr. 
Barrow ;  and,  why  should  this  letter  be  the  only  one 
of  all  the  number  which  came  to  the  hands  of  Mr. 
Barrow^  except  that  it  was  the  only  one  which  ap- 
pears by  its  contents  was  required  to  come  to  his 
hands  ?  Now,  the  communication  of  this  letter  to 
Mr.  Barrow  was  just  the  course  which,  in  the  tran- 
saction of  the  business  to  which  the  letter  related,  any 
party  to  whom  such  a  letter  was  addressed  would 
take.  The  communication  of  the  letter  to  Mr.  JJar- 
row  was  of  itself  an  intimation  to  him  to  see  the  con- 
tents of  it  performed ;  that  is,  to  wait  on  Mr.  Atkinson 
or  Mr.  Wathinson^  to  propose  terms  of  agreement,  or 
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to  settle  a  case  for  Counsel.     If  no  fraud  or  confede-      J®^ 
racy  is  to  be  imported  into  the  case,  and  none  can,  for      Wrigbt 
none  is  found  by  the  jury,  the  inference  to  be  drawn      taiham. 
from  what  does  appear,  is,  that  the  letter  reached  Mr.  {Tmdal,  C.  J) 
Marsderiy  that  he  did  what  the  letter  required  him  to 
do  after  reading  it,  and  that  it  was  returned  back 
again  by  his  attorney. 

The  ground  upon  which  some  of  my  learned 
brethren  held  this  letter  to  be  inadmissible,  when, 
upon  a  former  occasion,  the  case  was  before  the 
Exchequer  Chamber,  was  this;  that,  as  the  issue 
was  directed  to  try  the  competency  of  mind  of  the 
testator,  to  argue  upon  his  acting  under  the  circum- 
stances supposed  as  a  reasonable  man  would  act, 
amounts  to  an  assumption  of  the  thing  to  be  proved. 
I  must  confess  myself  not  in  any  way  satisfied  with 
the  force  of  that  objection.  The  proper  question  is, 
as  it  appears  to  me,  whether  a  given  state  of  circum- 
stances amounts  to  and  supplies  the  place  of  direct 
proof;  and  that  question  can  never  in  any  case  de- 
pend upon,  or  have  the  least  relation  to,  the  form  of 
the  issue  which  is  under  investigation.  If  it  had 
been  proved  by  direct  evidence,  that  Mr.  Marsden 
had  received  the  letter  and  opened  it,  had  sent  it 
from  to  his  attorney,  and  that  it  had  been  returned 
back  the  attorney  to  him,  no  doubt  would  have 
existed  as  to  the  admissibility  of  the  letter.  The 
question  now  to  be  solved  is,  whether  the  circum- 
stances proved  are  such  as  would  naturally  attend 
upon  and  accompany  the  fact  of  the  testator's  having 
acted  to  that  extentupon  the  letter,  so  as  to  afford 
the  fair  and  reasonable  presumption  that  in  fact  he 
did  so  act 

These  facts  have  their  existence  and  their  necessary 
relation  to  each  other,  and  to  the  thing  which  is  to 
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1838^     be  inferred  from  them,  altogether  independently  of 

Wricdt     the  question  with  respect  to  which  they  are  brought 

Tatham      forward.    The  nature  of  the  inquiry  therefore  ought, 

{Tindai,c.J.)  as  it  appears  to  me,  to  be  kept  completely  out  of 

view.  The  strength  of  the  inference  depends  alto- 
gether in  every  case  upon  the  experience  we  have, 
that,  in  the  ordinary  course  of  the  business  of  life, 
such  and  such  facts  are  not  foimd  to  exist  without 
It  may  be  in-    bciuff  accompanicd  by  the  existence  of  the  fact  with 

ferred  that  the  ^  f.   t       i  .  i.  <•       t» 

letter  of  Mar^  respect  to  which  there  is  no  direct  proof.  But,  to 
Mfl^X?ipo8-  import  into  this  calculation  the  consideration  that  the 
session,  and  so  inquiry  regards  a  particular  subject,  is,  not  to  give 
receivable.      the  ordinary  and  due  weight  to  the  circumstances 

themselves,  but  a  varying  and  uncertain  effect,  de- 
pendent on  the  nature  of  the  inquiry  in  each  particular 
case;  and,  consequently,  in  the  case  before  us,  to 
hold  that,  if  the  inquiry  had  been  of  a  different 
nature,  the  inference  from  the  circumstances  proved 
ought  to  be  such  as  to  establish  Mr.  MarsdetCs 
having  acted  with  respect  to  this  letter,  and  to  render 
it  admissible  in  evidence;  but  that,  as  the  issue  relates 
to  his  competency,  such  inference  cannot  be  made, 
does  appear  to  me  to  give  a  bias  to  the  conclusion  we 
are  to  draw  from  the  nature  of  the  question,  and  in  so 
far  to  make  an  assumption  against  the  sanity  of  the 
testator.  No  similar  argument  has,  so  far  as  my 
experience  goes,  ever  been  applied  with  respect  to 
the  deductions  to  be  made  from  circumstantial  evi- 
dence in  the  investigation  of  any  other  question ;  as, 
when  the  inquiry  turns  upon  the  guilt  or  innocence 
of  a  person  charged  with  any  offence,  or  in  any  other 
case. 

I  do  not  think  it  necessary  to  make  any  comment 
upon  the  assumption  that  the  letter  in  question  may 
have  been  put  into  the  depository  by  fraud,  or  that 
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the  indorsement  of  Mr.  Barrow  may  have  been  pro-  .  i838. 
cured  by  fraud,  or  that  the  management  of  the  cor-  wa^^ 
respondence  of  Mr.  Marsden  was  under  the  control     ^   "^^ 

lATUAM 

of  some  third  person;  because,  as  no  such  facts  are  {jindaiy  C.  J.) 
proved,  we  have  no  right  to  suppose  them. 

Upon  the  whole,  I  think  the  fair  inference  to  be 
drawn  from  the  circumstances  which  accompany  the 
letter  written  by  Mr.  Marton,  is,  that  that  letter 
came  to  the  possession  of  Mr.  Marsden,  and  that  he 
acted  upon  it ;  and,  upon  this  ground,  I  think  that 
letter  ought  to  have  been  admitted  in  evidence  on  the 
trial  of  the  cause. 

Lord  Brougham : — I  entirely  agree  with  those  who 
think  that  we  are  now  called  on  to  decide  a  question 
of  very  considerable  importance,  both  with  reference 
to  the  individual  interests  concerned,  and  still  more 
with  reference  to  the  principle  involved  in  the  deci- 
sion, applicable  as  it  is  to  that  great  branch  of  the 
law  of  this  country,  the  admissibility  of  evidence.    In 
the  present  case,  which  is  in  some  respects  a  case  of 
the  first  impression,  we  have  the  misfortune  to  find  a 
difference  of  opinion  among  the  learned  Judges,  six 
of  those  who  have  been  consulted  in  the  course  of  the 
discussion  having  advised  the  rejection  of  the  appeal, 
and  the  affirmance  of  the  judgment  of  the  Court 
below,  while  six  have  come  to  a  contrary  conclusion, 
deciding,  though  in  different  degrees,  in  favour  of  the 
admissibility  of  the  evidence  tendered,  some  being 
for  admitting  the  whole,  and  some  for  admitting  only 
a  part     In  this  state  of  the  case,  I  think  that  it 
becomes  us  deliberately  to  consider  the  arguments, 
in  order  that  we  may  come  to  a  safe  and  satisfac- 
tory conclusion.     Nevertheless,   having  fully  heard 
those  arguments,  I  shall  but  discharge  my  duty  to 
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1838..  your  Lordships,  if,  as  it  were,  I  break  the  case  at 
present  with  one  or  two  observations;  and  I  hope 
it  will  not  be  deemed  presumptuous  in  me  if  I 
state  that  my  principal  difficulty  in  making  up  my 
mind  arises  from  feeling  so  little  difficulty  about  the 
main  question;  so  that,  from  not  discovering  any 
solid  ground  of  doubt,  I  fear,  and  almost  feel,  that 
I  must  have  overlooked  some  fact  that  was  before  the 
jury,  or  some  point  which  has  been  considered  by  the 
Court.  The  question  is  this :  Three  letters  are  found 
in  the  repository  of  Mr.  Marsden^  and  are  tendered 
in  evidence  on  a  question  concerning  his  sanity*  All 
the  letters  are  open.  Two  of  them  are  without  any 
indorsement,  though  they  are  in  company  with  a 
number  of  others  which  have  had  his  indorsement 
upon  them.  The  third  has  on  it  the  indorsement  of 
Mr.  Barrow  J  who  was  Mr.  MarsderCs  attorney.  Now, 
say  the  learned  Judges  who  are  in  favour  of  the  receipt 
of  this  evidence  (differing  among  themselves,  how- 
ever, in  opinion  as  to  the  degree  in  which  this 
evidence  is  receivable),  "  we  derive  our  ground  for 
letting  in  these  letters,  from  the  fact  that  they  were 
all  found  in  the  place  where  Mr.  Marsden's  letters 
usually  appeared  to  have  been  deposited ;''  for  if  they 
go  beyond  that,  and  take  the  statements  of  the  letters 
as  if  they  were  proved,  and  as  if  the  facts  to  which 
they  refer  were  facts  in  the  case,  cadit  questio.  We 
must  not  assume  the  facts  in  the  letters  to  be  facts 
proved  in  the  cause;  the  question  being.  Shall 
these  letters  be  let  in,  and  shall  these  letters  be 
received,  and  shall  the  facts  therein  stated  be  con- 
sidered as  facts  in  the  cause  ?  Nay,  I  can  go  further, 
and  say,  that  if  the  letters  were  admitted,  they  would 
not  prove  the  facts  stated  in  them  to  be  facts  in  the 
cause. 
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I  can  barely  understand  how  the  fact  of  these  letters      J[838^ 
being  found  in  Mr.  Marsden's  usual  place  of  deposit     Wright 
for  letters,  would  be  sufficient  to  let  them  in,  but  if     t^th^m. 
it  is  not  to  make  them  all  evidence,  I  am  unable  to 
comprehend  this  rejection  of  two  of  them  notwith- 
standing that  fact,  and  at  the  same  time  the  admis- 
sion of  the  third,  to  which  that  fact  applies  as  much 
as  to  the  two  others,  and  no  more. 

Well,  then,  is  the  fact  of  finding  them  in  the  usual 
place  of  deposit  sufficient  to  justify  their  admission  in 
evidence  ?   If  they  were  so  found  in  the  ordinary  case 
of  a  man  who  was  clearly  competent  to  manage  his 
own  afiairs,  there  could  be  no  doubt  that  it  would 
make  them  admissible.     But  if  they  are  found  there, 
and  the  finding  of  them  is  brought  against  him  as 
proof  of  a  charge  made  against  him,  his  sanity  must 
be  proved,  or  not  be  disputed,  before  they  could  be. 
made  evidence  against  him.     On  that  point  the  Lord 
Chief  Justice  and  Mr.  Justice  Littledale,  who  are  for 
letting  in  one  of  these  letters,  agree.     They  agree 
that  the  mere  fact  of  finding  them  in  the  repository 
is  not  sufficient  to  let  them  in.     But  then  the  Lord 
Chief  Justice  thinks  that  this  objection  applies  to  two 
only,  and  not  to  the  third  letter.     Now  in  what  way 
do  the  circumstances  of  these  letters  differ  from  each 
other,  so  as  to  make  the  third  alone  admissible.     It 
seems  to  me  that  the  same  circumstances  are  common 
to  all  three,  namely,  that  they  are  all  found  in  a 
particular  place.     On  the  day  on  which  the  third  let- 
ter is  dated,  an  indorsement  is  made  on  it  by  Barrow ^ 
Mr.  Marsden's  attorney,  which  shows  that  he  had 
read  the  letter,  and  which  is  in  compliance  with  the 
tenor  of  the  letter.     But  there  is  not  any  evidence  of 
Mr.  Marsden  having  done  anything  with  the  letter. 
This  evidence  is  not  sufficient  to  justify  its  admission 


Tatham. 
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1838.       upon  this  inquiry,  for  this  is  not  a  question  whether 
"^^    '      Barrow  had  read  the  letter,  and  was  competent  to 
t;.  act  upon  it,  but  whether  what  was  done  by  him  is  so 

connected  with  Marsden^  that  your  Lordships  can 
treat  his  act  as  the  act  of  Marsden,  and  so  receive  the 
letter  in  evidence  as  a  proof  of  Marsden^s  competency. 
Do  the  circumstances  of  what  Barrow  did  go  beyond 
Barrow  himself?  Do  they  not  stop  with  him,  or  are 
they  connected  in  any  way  with  Marsden  ?  Barrow 
may  have  done  all  that  is  said  ;  he  may  have  acted 
under  the  letter  by  complying  with  all  that  is  re- 
quired in  it  (though  the  mere  indorsement  does  not 
prove  that),  but  does  that  in  the  least  degree  bring 
the  letter  home  to  Marsden  ?  It  does  not.  But  then 
it  is  said,  that  the  letter  must  have  been  sent  by 
Marsden  to  Barrow.  It  is  easy  to  jump  over  the 
difficulty  that  here  presents  itself,  by  saying  that 
Marsden  sent  the  letter.  But  where  is  the  evidence 
of  that  ?  The  indorsement  proves  that  Barrow  got 
it,  but  not  that  Marsden  sent  it.  The  question  is  what 
Marsden  did,  and  the  indorsement  affords  no  evidence 
on  that  point.  But  then  it  is  said,  that  after  Barrow 
had  it,  this  letter  found  its  way  back  to  Marsden  s 
repository  for  letters,  otherwise  it  could  not  be  found 
there  now.  It  is  true  that  it  got  there,  but  how  it  did 
so  is  the  question*  Still  I  ask,  if  its  being  found  in 
Marsden* s  repository  is  sufficient  to  admit  it,  how  can 
you  exclude  the  other  two  and  yet  admit  this  ?  I  can- 
not conceive  how  a  difference  is  to  be  made  between 
them*  I  am,  therefore,  of  opinion,  that  there  is  no 
proof  which  would  justify  the  letting  in  of  this  letter, 
and  that  it  must  therefore  follow  the  fate  of  the  two 
others,  and  be  rejected. 

Then  it  is  said,  that  in  the  Ecclesiastical  Courts  this 
evidence  would  be  admissible.     When  that  argument 
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was  used,  I  could  not  help  asking  whether  the  ques-  isss. 
tion  of  what  was  admissible  in  the  Common  Law 
Courts  was  to  be  decided  by  what  was  admissible  in 
the  Courts  Christian,  and  it  was  felt  to  be  impossible 
to  contend  that  such  should  be  the  rule.  Indeed,  if 
such  could  be  the  rule,  we  should  admit  what  we  cer- 
tainly never  do  admit,  evidence  of  hearsay  three  deep ; 
as  for  instance,  on  the  question  of  the  force  used  by  a 
husband  in  compelling  a  wife  to  make  a  will,  the 
Court  Christian  lets  in  evidence  to  show  the  general 
treatment  of  the  wife  by  the  husband,  in  order  to  show 
that  he  does  or  does  not  generally  exercise  coercion 
over  her.  In  the  Court  of  Delegates  we  often  start 
on  our  judicial  inquiries  with  evidence  of  that  sort. 
Besides,  there  is  a  very  great  difference  between  the 
Court  Christian  and  the  Courts  of  Common  Law,  the 
former  having  cognizance  of  the  whole  matter  in  dis- 
pute, and  deciding  not  only  on  the  admission  and 
rejection  of  evidence,  but  on  the  import  of  it ;  in  the 
latter,  this  is  not  the  case.  From  the  peculiarity  of 
the  tribunal  of  the  Courts  of  Common  Law  have 
arisen  nine  parts  out  of  ten  of  the  peculiarities  of  our 
law  of  evidence.  Here  the  principle  of  admissibility 
of  evidence  must  be  founded  on  the  peculiarity  of 
the  tribunal  to  which  it  is  tendered. 

I  fully  agree  with  the  observation  of  one  of  the 
learned  Judges  (Mr.  Baron  Alderson)^  when  he  says 
that  if  we  come  to  one  kind  of  evidence  which  more 
than  any  other  is  dangerous,  it  is  evidence  like  this, 
for  if  once  it  goes  to  a  jury,  it  is  certain  to  have  a 
great  deal  more  weight  with  the  jurymen  than  such 
evidence  ought  to  have.  This,  therefore,  would  lead 
me  rather  to  keep  the  door  less  than  to  hold  it  more 
open  to  the  admissibility  of  such  testimony.     But  I 
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1838.       need  not  argue  more  upon  this  point,  for  unless  the 

yP^       admissibility  of  this  evidence  stands   upon  common 

r.         law  rules,  it  must  be  rejected.     My  opinion  is  clear; 

ATHAM.      '^^^^  when  any  one  sees  a  thing  so  clearly,  and  yet 

finds  others,  and  persons  of  great  ability  and  learning, 

differing  from  him,  I  think  he  is  bound  to  take  time 

to  consider  his  own  opinion,  aided  by  the  lights  which 

their  labours  have  thrown  upon  it. 

Judgment  postponed. 


Jane  7.  Lord  Brougham : — My  Lords,  I  am  now  prepared 

to  move  the  affirmance  of  the  judgment  of  the  Court 
below.  I  am  perfectly  satisfied  that  all  the  letters 
set  forth  in  the  bill  of  exceptions,  and  the  admissibility 
of  which  formed  the  question  on  this  appeal,  were 
properly  rejected  at  the  trial  as  not  admissible  in 
evidence  according  to  the  rules  which  govern  the 
reception  of  evidence  in  our  courts  of  common  law. 
I  stated  to  your  Lordships  on  a  former  day  that  that 
was  my  opinion,  and  that  the  only  doubt  I  entertained, 
arose  in  consequence  of  the  difference  of  opinion  among 
the  learned  Judges  who  assisted  your  Lordships  with 
their  advice.  Six  of  those  learned  Judges  gave 
their  opinions  that  all  the  letters  were  properly  re- 
jected, the  six  others  giving  a  different  opinion,  but 
also  differing  among  themselves ;  three  of  them  being 
of  opinion  that  all  the  letters  were  admissible,  and 
three,  that  one  only  was  admissible.  I  then  stated, 
that  it  appeared  to  me  there  was  no  ground  for  any 
distinction  between  Oliver MartovLS  letterand  the  other 
two ;  that  if  the  two  letters  were  properly  rejected, — as 
nine  of  the  learned  Judges  agreed  they  were, — I  did 
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not  see  any  ground  of  distinction  between  them  and  isss. 
the  third  letter.  But  three  of  the  learned  Judges 
thought  Mr.  Marion's  letter  was  distinguished  from 
the  other  two  by  reason  of  the  indorsement  on  it  by 
Mr.  Barrow  J  who  had  been  Mr.  Marsden's  attorney  at 
the  time  of  its  date.  That  indorsement,  which  was 
proved  to  be  in  the  handwriting  of  Mr.  Barrow^  did 
not  appear  to  me  to  form  any  ground  of  distinction ; 
it  rather  tended  to  prove  that  Mr.  Marsden  had  not 
seen  that  letter.  The  indorsement  in  the  hand  of  a 
third  person  could  not  prove  that  Mr.  Marsden  acted 
on  the  letter,  and  without  some  act  done  by  him  in 
respect  of  it,  all  the  Judges  admitted  that  it  could  not 
be  evidence  of  his  competency,  which  was  the  matter 
in  issue.  In  the  next  place  it  was  quite  clear  that 
Mr.  Barrow  read  that  letter ;  he  was  Mr.  MarsderCs 
solicitor,  and  his  indorsement  on  it  did  not  prove  that 
Mr.  Marsden  transmitted  it  to  him,  or  read  it,  or  ever 
saw  it ;  and  to  infer  from  the  indorsement  that  he 
communicated  it  to  his  attorney,  was  assuming  the 
very  fact  which  was  required  to  be  proved.  Then 
there  is  a  failure  of  proof  of  his  having  done  any  act 
in  respect  of  that  letter,  showing  his  competency  to 
make  his  will,  and  the  three  letters  were  alike  inad- 
missible for  that  purpose.  And  even  on  the  showing 
of  the  learned  Judges  in  favour  of  this  letter— Mr. 
Marlon's — ^there  is  no  ground  for  holding  it  more 
entitled  to  be  admitted  than  the  other  two  letters. 
I  never  saw  a  clearer  case,  or  one  calling  for  a  more 
unhesitating  expression  of  opinion,  and  I  move  ac- 
cordingly, that  the  judgment  of  the  Court  of  Exche- 
quer Chamber  be  aflSnned, 

My  noble  and  learned  friend.  Lord  Lyndhurst, 
not  having  heard  the  arguments  at  your  Lordships* 
Bar,  declines  to  deliver  any  opinion  on  them;  but 
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1838.  having  read  the  opmions  of  the  learned  Judges,  he 
authorises  me  to  say  that  he  agrees  with  me,  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed,  as 
in  accordance  with  the  great  principle  of  the  rule  of 
evidence  in  question. 

Lord  Denman: — I  have  not  the  advantage  of 
having  heard  the  arguments  in  this  case  at  your 
Lordships'  Bar,  nor  the  opinions  delivered  to  your 
Lordships  by  the  learned  Judges.  But  I  heard  the 
question  of  the  admissibility  of  these  letters  argued 
in  the  Court  of  King's  Bench  two  years  ago.  It 
would  not  be  proper  for  me  to  enter  into  the  case  at 
any  length,  but  I  wish  to  state  to  your  Lordships  the 
opinion  which  I  formed  when  the  case  was  before  the 
Court  in  which  I  have  the  honour  to  sit,  and  having 
carefully  considered  the  judgments  given  by  the 
Judges  in  the  Exchequer  Chamber  since,  I  still 
adhere  to  the  judgment  of  the  Court  of  King's  Bench. 
Supposing  these  letters  were  found  and  produced 
under  circumstances  free  from  all  suspicion,  and  that 
they  expressed  the  genuine  opinions  of  the  writers 
of  them  respecting  the  person  to  whom  they  were 
addressed,  I  continue  to  hold  that  that  expression  of 
opinion  could  not  be  admitted  to  prove  the  fact  of  his 
competency,  and  therefore,  as  declarations  of  opinion, 
they  could  not  have  the  smallest  influence  on  the 
question  in  issue.  To  infer,  from  the  circumstances 
under  which  these  letters  were  found,  that  the  testator 
acted  on  them,  we  must  first  assume  his  competency, 
which  is  the  matter  to  be  proved.  The  tendering  of 
the  letters  under  these  circumstances  would  rather 
make  me  jealous  of  extending  the  rules  which  guard 
the  reception  of  evidence.  The  only  question  admit* 
ting  of  doubt  is,  whether  the  letter  of  Mr.  Morton  is 
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in  a  different  situation  from  the  other  two.  I  could  1838. 
not  see,  after  the  most  careful  consideration,  why  a 
different  rule  of  evidence  should  be  applied  to  that 
letter.  Had  the  testator  himself  indorsed  it,  that  act 
might  have  proved  the  fact,  for  proof  of  which  it  was 
offered.  But  when  I  consider  that  the  indorsement 
was  not  written  by  the  testator,  but  by  Mr.  Barrow^ 
his  attorney,  I  do  not  understand  how  that  indorse- 
ment could  distinguish  that  letter  from  t}ie  others,  so 
as  to  make  it  admissible  to  prove  the  testator's  com- 
petency. There  is  no  proof  that  he  did  any  rational 
act  in  respect  of  that  letter,  unless  we  assume  that  his 
was  the  hand  that  wrote  the  indorsement,  which  is 
contrary  to  the  evidence,  I  agree,  therefore,  with  the 
opinion  expressed  by  my  noble  and  learned  friend, 
that  the  judgment  ought  to  be  affirmed. 

The  Lord  Chancellor : — It  was  my  duty  to  attend 
to  the  arguments  in  this  case  at  the  bar,  and  also  to 
the  opinions  delivered  by  the  learned  Judges,  to 
whom  I  listened  with  the  utmost  attention ;  and  their 
statements,  although  not  binding  on  your  Lordships, 
are  entitled  to  the  greatest  weight  and  respect.  They 
all  seemed  to  agree  in  one  point,  that  the  letters, 
taken  as  the  mere  declarations  of  the  opinions  of  the 
writers  of  them,  could  not  be  evidence  of  the  compe- 
tency of  the  person  to  whom  they  were  addressed. 
Some  of  the  learned  Judges  say,  all  the  letters  ought 
to  have  been  received  in  evidence,  because  there  was 
sufficient  proof,  as  they  conceived,  that  the  testator 
acted  on  them.  There  is  no  doubt,  that  if  he  had 
acted  on  them,  they  would  be  receivable  at  all  events, 
whatever  might  be  the  effect  of  them  on  the  jury. 
But  the  question  is,  whether  he  did  or  did  not  act  on 
them*    They  were  found,  together  with  other  letters, 
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1838/      open  in  a  cupboard  under  a  bookcase,  in  the  testator's 
Wright     private  room,  and  one  of  them  had  an  indorsement  in 
the  handwriting  of  Mr.  Barrow^  who  was  then  the 
testator's  solicitor.    Three  of  the  learned  Judges  were 
of  opinion  that  this  indorsement  distinguished  that 
letter  from  the  other  two,  so  as  to  render  it  admis- 
sible ;  three  more  thought  all  the  letters  admissible ; 
while  the  other  six  thought  none  of  them  was  re- 
ceivable, because  there  was  no  proof  that  the  testator 
acted  on  any  of  them ;  and  with  this  conclusion  I 
entirely  concur,  being,  like  them,  of  opinion  that  the 
testator  did  not  act  on  any  of  the  letters  in  such 
a  way  as  would  prove  his  competency  to  make  his 
will.     In  order  to  introduce  the  letters,  there  must 
be  some  accompanying  proof  that  he  was  engaged  in 
the  matters  to  which  they  referred.     There  was  no 
such   proof,  nor  was  there  any  of  the   person  by 
whom   the   seals  were  broken  or    the  letters  were 
])laced  in  the  cupboard,  but  it  was  desired  to  be  in- 
ferred  that  they  were  placed  there  by  the  testator.     If 
he  had  placed  them  there  after  opening  and  reading 
them,    these  acts  would   be  valuable   to   a   certain 
extent,  as  proof  of  his  competency ;  but  as  there  is 
no  proof  of  his  having  so  acted  with  regard  to  any  of 
these  letters,  no  inference  can  be   drawn   either  in 
favour  of   his  competency  or  against  it.     To  infer 
these  acts  without  proof  would  be  assuming  his  com 
petency,  which  is  the  very  question  in  issue.     One  of 
the  letters  was  indorsed  by  the  testator's  attorney ;  had 
it  been  indorsed  by  himself,  it  would  be  receivable ; 
but  from  that  act,  done  by  the  attorney,  no  inference 
can  be  drawn  as   to  the   testator's  competency:  it 
is  an  act  not  more  consistent  with  his  competency 
than  it  was  with  his  incompetency.    To  infer  without 
proof  that  he  dealt  with  the  letters,  is  to  assume  his 
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competency,  which   is    the  whole  question.     From       i838. 
the  appearance  of  the  letters  no   inference  can  be      wriout 
drawn  whether  he  or  another  person  had  dealt  with      ^   »• 
them.     Mr.  Barrow^  whose  indorsement  was  on  the 
third  letter,  was  as  likely  as  the  testator  to  be  the 
person  who  opened  it,  and  gave  directions  on  it. 
You  cannot  assume  that  the  testator  dealt  with  these 
letters.     It  is  allowed  almost  by  all,  that  two  of  the 
letters  are  inadmissible.     I  think  the  third  also  inad- 
missible ;  and  I  agree  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

Affirmed  accordingly. 

(Lord  Abinger  did  not  take  any  part  in  the  case,  lie  had  been 
counsel  for  the  Defendant  in  Error  from  1830  to  1835,  at  which 
latter  period  he  was  appointed  Lord  Chief  Baron,  and  was  created 
a  peer.) 


VOL.  V.  3  F 


[     777      ] 


INDEX. 


ACCUMULATION. 

A  testator  devised  his  freehold  and  copyhold  estates,  charged 
with  annuities  for  his  sons  and  daughter,  upon  trust,  to 
invest  and  accumulate  the  surplus  produce  thereof  for  the 
benefit  of  his  grandchildren,  until  the  youngest  should 
attain  twenty-one,  when  the  accumulations  were  to  be 
divided  among  such  of  them  as  should  be  then  living ;  and 
he  directed  that  in  case  any  of  his  sons  and  daughter 
should  be  living  after  the  youngest  of  his  grandchildren 
should  have  attained  twenty-one,  the  residue  of  the  said 
rents  and  profits  should  be  further  accumulated,  and  such 
accumulation  divided  among  his  grandchildren,  who  should 
be  living  at  the  death  of  the  survivor  of  his  sons  and 
daughter ;  and  charged,  as  aforesaid,  he  directed  that  after 
the  death  of  such  survivor  his  said  estates  should  stand 
charged  for  twenty  years  with  the  payment  of  two  third 
parts  of  the  clear  produce  of  them,  in  equal  proportions  of 
so  much  money  as  would  in  fifteen  years  make  30,000  L^ 
which  sum,  with  the  interest  thereof,  he  directed  should  be 
equally  divided  among  all  his  grandchildren  who  should 
live  to  attain  the  age  of  twenty-one,  their  executors  or  ad- 
ministrators. The  testator  died  in  1812,  leaving  ten  grand- 
children, nine  of  them  children  of  one  of  the  annuitants. 
All  of  them  lived  to  attain  twenty-one,  the  youngest  having 
•  attained  that  age  in  1830.  The  last  survivor  of  the  testa- 
tor's sons  and  daughter  died  in  1831. 
Held,  that  the  charge  of  two-thirds  of  the  produce  of  the 
estates  was  a  provision  for  accumulation,  within  the  Act 
39  &  40  Geo.  3,  c.  98,  and  therefore  void,  so  far  as  it  ex- 
tended to  any  period  after  the  expiration  of  21  years  from 
the  testator's  death. — Evans  v.  HeUieVy  p.  114. 

AGENT.     See  Devise,  4. 

ANNUITY.     See  Devise,  5.     Incumbrancer. 

APPEAL.    See  Corporation.    Practice. 

3  F  2 


778  INDEX. 

BASTARDY.    See  Lbgitihacy. 

BILL  OF  EXCEPTIONS.    See  Practicb,  8. 

BILLS  OF  EXCHANGE.    See  Foreiok  Law. 

Where  bills  were  drawn  and  accepted,  and  became  due  In 
France,  but  the  acceptor,  a  Scotchman,  before  such  bills 
became  due,  returned  to  Scotland,  and  there  continued  till 
his  death,  held,  by  the  Lords,  reversing  the  decision  of  the 
Court  of  Session,  that  more  than  six  years  having  elapsed 
between  the  time  of  the  bills  becoming  due  and  the  action 
being  brought,  the  Scotch  law  of  prescription  applied,  and 
that  its  effect  was  not  prevented  by  the  fact  that  the  payee 
had  taken  legal  proceedings  in  France  during  the  absence 
of  the  debtor,  and  had  obtained  judgment  against  him. — 
Don  V.  Lvppmannj  p.  1. 

CHARITY.    See  Devisb,  2. 

CONTRACT.    See  Marriaob  Contract. 

CORPORATION.    &«  Practice. 

1«  A  summons  of  declarator  charged  the  Lord  Provost,  magis- 
trates, and  town  council  of  Glasgow,  with  the  breach  of  an 
agreement  entered  into  by  their  predecessors  with  regard 
to  the  administration  of  a  trust  fund;  and  prayed  ^  that  the 
said  Lord  Provost,  magistrates,  and  council,  and  A.  B.C.  D. 
&c.,"  reciting  the  name  of  every  one  of  them — "  for  them- 
selves, and  as  representing  the  burgh  and  community  of 
Glasgow,  ought  to  be  decerned.'*  The  Court  of  Session 
pronounced  an  interlocutor,  decerning  '^  against  the  de- 
fenders in  terms  of  the  conclusion  of  Uie  libel,''  declaring 
them  liable  in  expenses,  and  specially  directing  that  no  part 
of  the  expense  of  this  litigation  should  form  a  charge  on  the 
trust  fund.  Held,  that  the  interlocutor  thus  appearing  to 
affect  the  interests  of  each  individual  member  of  the  cor- 
poration, any  one  member  was  by  law  entitled  to  appeal 
against  it. — Or  ay  v.  ForbeSj  p.  367. 
2.  The  lists  of  persons  qualified  to  elect  or  be  elected  to  muni- 
cipal offices  in  the  burghs  of  Scotland,  must  be  made  up 
on  the  16th  of  September  in  each  year  by  the  town-clerk 
of  each  burgh,  in  conformity  with  the  sheriffi'  lists  of  par- 

liamentaiy  voters  for  such  burghs. — Monteitk  v.  M^Oavin, 
p.  409. 

8.  The  town  clerk  has  no  authority  to  alter  the  burgh  lists  then 

made  up,  even  upon  intimation  that  the  sherifis'  lists  had 

been  subsequently  altered  by  the  Court  of  Review,  but  such 
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borough  lists  must  remain  until  the  16th  of  September  in 
the  following  year,  and  then  be  altered  in  conformity  with 
the  then  existing  parliamentary  lists  for  the  burgh. — Man- 
teith  V.  M^Oamrtj  p.  409. 

Where,  therefore,  a  person's  name  stood  on  the  sheriffii'  Ust 
on  the  16th  of  September,  and  was  transferred  by  the  town 
clerk  to  the  burgh  Ust  on  that  day,  such  person  was  entitled 
to  elect  and  be  elected  to  a  municipal  office  in  virtue  of  so 
appearing  on  the  burgh  lists,  though  before  the  period  of 
the  municipal  elections  his  name  had  been,  by  the  decision 
of  the  Court  of  Review,  removed  from  the  parliamentary 
lists  made  up  by  the  sheriff. 

Qu.  ?  Whether  in  such  a  case  his  right  to  elect  or  be  elected 
can  properly  be  discussed  in  the  courts  of  Scotland  by  a 
bill  of  suspension  and  interdict.— Jlfcmt^A  v.  M^Oavin^ 
p.  409. 

COSTS. 

1.  Where  a  trust  disposition  was  obscurely  worded,  and  the 
residue  was  very  much  larger  than  the  disponer  expected, 
the  Lords  ordered  that  the  costs  of  all  the  parties  should  he 
paid  out  of  such  residue,  MtUer  v.  Romany  p.  99> 

2.  In  a  case  in  which  the  question  was  as  to  the  words  of  a  will 
creating  a  trust  for  the  benefit  of  B.  E.  L.,  or  being  merely 
words  recommendatory  of  him  to  the  office  of  agent  to  W.  8., 
who  was  to  take  the  estate.  Held  that,  as  thb  case  might 
have  been  discussed  on  demurrer  without  any  inquiry  into 
the  fitness  of  B.  £.  L.  for  the  situation  of  agent,  the  costs 
incurred  by  an  inquiry  of  that  sort  in  the  Court  below  had 
been  needlessly  incurred,  and  should  not  be  paid  by  B.  E.  L 
to  W.  S.,  but  that  each  party  should  in  that  respect  bear 
his  own  costs. — Shaw  v.  Lawless^  p.  129, 

3.  Costs  are  not  given  where  an  interlocutor  is  only  varied. — 

Taylor  v.  Hossaohj  p.  380. 

DESCENT  OF  HONORS.    See  Pebraob. 

DEVISE.    See  Costs. 

1.  A.  B.J  by  trust  deed  of  settlement,  gave  all  his  estate,  real 
and  personal,  to  trustees,  with  power  to  keep  up  the  trust 
by  assumption  of  new  trustees ;  and  he  directed  them  to 
put  out  on  security  2,000  il,  and  pay  the  interest  to  M.  M. 
for  her  life,  the  said  sum  itself  payable  to  the  trustees  on 
her  death,  and  he  directed  them  to  apply  the  residue  of 
his  estate  to  such  benevolent  and  charitable  purposes  as 
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they  should  think  proper;  and  if  the  flnone  dboiild  vmoont 
to  600  L  or  upwards,  he  recommended  to  hia  said  trustees 
and  their  foresaids,  to  Test  the  same  in  themselyes,  and 
apply  the  proceeds  in  yearly  payments  to  faithfhl  domestic 
servants  settled  in  Glasgow.  And  if  the  residue  should 
not  amount  to  6002.,  he  authorized  his  said  trustees  to  dis- 
tribute the  same  to  such  charitable  and  benevolent  purposes 
as  they  should  think  proper.  The  residue  was  fi>und  to 
amount  to  12,000  2.  Held,  first,  that  the  words  ^the  said 
sumitselfpayabletothe  trustees  on  her  (M.  M.'s)  death," 
did  not  give  the  2,000 1.  to  them  beneficially,  but  it  became 
part  of  the  general  estate ;  secondly,  that  the  bequest  of 
the  residue  was  not  void  for  uncertainty ;  and,  thirdly,  that 
the  costs  of  all  the  parties  ought  to  be  paid  out  of  the 
residue,  as  the  instrument  was  obscurely  worded,  and  the 
residue  was  so  much  larger  than  the  disponer  expected.-— 
MiUer  v.  Rowartj  p.  99. 

2.  A  direction  by  a  testator  to  his  trustees  to  apply  the  residue 

of  his  personal  estate  to  and  for  such  benevolent,  charitable, 
and  religious  purposes  as  they  in  their  discretion  should 
think  most  advantageous  and  beneficial,  and  for  no  other 
use,  intent,  or  purpose,  held  void  for  uncertainty.— TFttftam^ 
V.  Kershaw,  p.  1 11 ,  n. 

3.  A  testator  devised  his  freehold  and  copyhold  estates,  charged 

with  annuities  for  his  sons  and  daughter,  upon  trust,  to 
invest  and  accumulate  the  surplus  produce  thereof  for  the 
benefit  of  his  grandchildren,  until  the  youngest  should 
attain  twenty-one,  when  the  accumulations  were  to  be  divided 
among  such  of  them  as  should  be  then  living;  and  he 
directed  that  in  case  any  of  his  sons  and  daughter  should 
be  living  after  the  youngest  of  his  grandchildren  should  have 
attained  twenty-one,  the  residue  of  the  said  rents  and  pro- 
fits should  be  further  accumulated,  and  such  accumulation 
divided  among  his  grandchildren,  who  should  be  living  at 
the  death  of  the  survivor  of  his  sons  and  daughter ;  and 
charged,  as  aforesaid,  he  directed  that  after  the  death  of 
such  survivor  his  said  estates  should  stand  chai^ged  for 
twenty  years  with  the  pajrment  of  two  third  parts  of  the 
clear  produce  of  them,  in  equal  proportions  of  so  much 
money  as  would  in  fifteen  years  make  30,000  J.,  which  sum, 
with  the  interest  thereof,  he  directed  should  be  equally 
divided  among  all  his  grandchildren  who  should  live  ^to 
attain  the  age  of  twenty-one,  their  executors  or  admini- 
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strators.  Tbe  testator  died  in  1812^  leaving  ten  grand- 
children,  nine  of  them  children  of  one  of  the  annuitants. 
All  of  them  lived  to  attain  twentjr-onCy  the  youngest  having 
attained  that  age  in  1880.  The  last  survivor  of  the  testa- 
tor's sons  and  daughter  died  in  1881. 
Held,  that  the  charge  of  two-thirds  of  the  produce  of  the 
estates  was  a  provision  for  accumulation,  within  the  Act 
89  ic  40  Geo.  8,  c.  98,  and  therefore  void,  so  &r  as  it 
extended  to  any  period  after  the  expiration  of  21  years  from 
the  testator's  death. — JEvans  v.  HMierj  p.  1 14. 

4.  A  testator  devised  certain  real  estates  to  trustees  for  the  use 

of  W.  8.  for  life,  with  remainders  over,  and  he  directed  the 
residue  of  his  personal  estate  to  be  invested  in  the  purchase 
of  other  real  estates.  The  will  then  contained  this  proviso : 
**  And  it  is  also  my  particular  desire  that  my  said  executors, 
whilst  acting  in  the  management  of  all  or  any  of  my  affidrs 
under  this  my  will,  as  also  my  friend  W.  8.  when  he  shall 
enter  into  the  receipt  and  perception  of  my  said  rents  of 
jr.  V.  and  K.y  shall  continue  the  said  S,  E.  jL.  in  the 
receipt  and  management  thereof,  and  likewise  shall  employ 
and  retain  him  in  the  receipt,  agency,  and  management  of 
the  rents  and  issues  of  such  other  lands  and  premises  as 
shall  and  may  be  purchased  and  settled  in  pursuance  of 
the  directions  hereinbefore  contained,  at  the  usual  fees 
allowed  to  agents,  he  having  acted  for  me  since  I  became 
possessed  of  said  estates  fully  to  my  satisfaction."  Held, 
by  the  House  of  Lords,  reversing  the  judgment  of  the 
Court  below,  that  these  words  did  not  create  a  trust  in 
favour  of  B.JE.L, — 8hafo  v.  Lawless^  p.  129. 

5.  D,j  by  indenture,  in  1799,  demised  all  his  estates  in  Ireland^ 

of  which  he  was  seised  for  life,  to  trustees  for  99  years,  on 
trust  to  pay  him  an  annuity  of  10,000  /.,  and  to  apply  the 
residue  of  the  rents  and  profits  in  payment  of  his  debts. 
He  soon  after  received  the  rents  to  his  own  use,  excluding 
the  trustees'  receiver ;  and  in  1819  he  joined  his  eldest  son 
jB.,  the  tenant  in  tail,  in  sufiering  recoveries  of  the  estates, 
which,  by  a  deed  executed  by  them  in  1822,  were  limited 
to  trustees,  among  other  trusts,  to  pay  S.  two  annuities  of 
5,000  /.  and  1,000  /.  during  X>.'s  life,  with  power  to  i>.  to 
charge  the  estates  with  217,000  /.,  and  power  to  JB.  to 
charge  them  with  100,000 1.  to  be  raised  after  D.'s  death. 
B.  assigned  his  annuities,  and  charge  of  100,000  /.,  to  W. 
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to  secure  the  repayment  of  monies  advanced.  Tn  1886, 
W,  filed  a  bill  in  Ireland  against  D.  and  B.  and  others 
for  enforcing  these  securities.  Some  of  l>.'s  creditors, 
who,  in  a  suit  instituted  there  in  1828,  had  obtained  the 
benefit  of  a  suit  pending  in  England  against  him  and  the 
trustees  of  the  deed  of  1790  for  carrying  the  trusts  thereof 
into  execution,  and  a  receiver  over  the  trust  estates,  being 
made  defendants  to  TF'.'s  bill,  claimed  by  their  answer  to 
be  first  incumbrancers  on  J[>.'s  annuity  of  10,000 1,  to  the 
amount  of  the  rents  received  by  him  above  that  sum,  in 
breach  of  the  trusts  of  the  deed  of  1799. 

Held,  that  as  D*%  creditors  in  their  suit  never  sought  to 
attach  his  annuity  before  he  granted  the  annuities  out  of  it 
to  B,f  but  confined  their  proceedings  to  the  carrying  of 
the  trusts  of  the  deed  of  1799  into  execution,  B.  being  no 
party  to  them,  was  by  the  deed  of  1822  a  purchaser  for 
valuable  consideration,  without  notice ;  that  his  two  annui- 
ties were  well  charged  on  l>/s  annuity  of  10,000  il;  and 
TF.,  as  £.'s  assignee,  was  a  prior  incumbrancer  on  it — 
Houlditck  V.  Walhcey  p.  629. 

EVIDENCE. 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or 
enrolment  of  such  patent,  and  the  contemporaneous  Lords' 
Journals  are  not  in  existence,  an  old  M.S.  book,  purport* 
ing  to  be  copied  from  the  Journals  by  an  officer  whose  duty 
it  was  to  prepare  lists  of  peers  present  and  absent,  will  be 
received  as  evidence  of  a  Peer  sitting  in  Parliament. 

A  return  to  a  royal  commission,  not  signed  nor  sealed  by  the 
commissioners,  is  not  admissible  to  prove  any  matter  there- 
in stated. 

A  pedigree  made  by  a  person  with  a  view  to  a  suit  respecting 
property  is  not  receivable  in  a  claim  of  peerage  by  his  son 
to  prove  his  descent ;  nor  is  a  case  stated  for  the  opinion 
of  counsel  produced  from  the  family  papers  of  a  distant 
relation  of  the  claimant. 

Entries  in  a  family  missal  are  admitted  as  evidence  of  births, 
deaths  and  marriages  of  members  of  the  fomily,  just  like 
similar  entries  in  a  family  Bible. 

To  make  a  copy  of  a  record  admissible  in  evidence,  it  is  not 
enough  that  it  was  held  by  a  witness  while  another  read 
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the  original  to  him.  There  must  be  a  change  of  hands,  or 
the  witness  must  himself  read  the  copy  with  the  original. 
— Slane  Peerage^  p.  24. 

The  statements  of  chroniclers  or  contemporary  historians  are 
not  admissible  as  evidence  of  the  creation  of  a  peerage. 

The  admission  of  an  inscription  in  a  churchyard  by  a  former 
Committee  of  Privileges,  does  not  make  a  copy  from  their 
minutes  necessarily  admissible  in  another  case.  A  paper 
writing  found  among  an  ancestor's  papers,  in  the  custody 
of  a  stranger  in  blood,  and  not  signed  by  the  ancestor,  nor 
by  any  of  his  family,  is  not  admissible  to  show  the  state  of 
the  family. 

A  manuscript  book,  intitled,  '^  Funeral  Certificates  of  the 
Nobility,"  produced  from  the  Heralds'  College,  is  admissi- 
ble evidence  of  the  state  of  the  deceased's  family,  and  other 
statements  contained  in  iU^-The  Vaux  Peeragej  p.  626. 

A  monumental  inscription  admitted  in  one  case  is  not  as  of 
course  admissible  in  another. — Id.  641. 

On  a  question  of  the  competency  of  a  party  to  make  a  will, 
letters  written  to  that  party  by  third  persons  since  deceased, 
and  found  (many  years  after  their  date)  among  his  papers, 
are  not  admissible  in  evidence,  without  proof  that  he  him- 
self acted  upon  them. — Wright  v.  Tathamj  p.  670. 

FOREIGN  LAW. 

The  law  of  a  country,  where  a  contract  b  to  be  enforced, 
must  govern  the  enforcement  of  such  contract. 

Where,  therefore,  bills  were  drawn  and  accepted,  and  becaiuyc 
due  in  France,  but  the  acceptor,  a  Scotchman,  before  such 
bills  became  due,  returned  to  Scotland,  and  there  con- 
tinued till  his  death ;  held,  by  the  Lords,  reversing  the 
decision  of  the  Court  of  Session,  that  more  than  six  years 
having  elapsed  between  the  time  of  the  bills  becoming  due 
and  the  action  being  brought,  the  Scotch  law  of  prescrip- 
tion applied,  and  that  its  effect  was  not  {prevented  by  the 
fact  that  the  payee  had  taken  legal  proceedings  in  France 
during  the  absence  of  the  debtor,  and  had  obtained  judg- 
ment against  him. 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment 
may  examine  into  that  judgment  to  see  whether  it  has  been 
rightfully  obtained  or  not. — Don  v.  Lippmarij  p.  1. 

HONORS.    See  Evidence.    Feeraqe. 
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INCUMBRANCER. 

D.J  by  indenture,  in  1799,  demised  all  his  estates  in  Ireland^ 
of  which  he  was  seised  for  life,  to  trustees  for  90  years,  on 
trust  to  pay  him  an  annuity  of  10,000  2.,  and  to  apply  the 
residue  of  the  rents  and  profits  in  payment  of  hk  debts. 
He  soon  after  received  the  rents  to  his  own  use,  excluding 
the  trustees'  receiver;  and  in  1819  he  joined  his  eldest  son 
B,y  the  tenant  in  tail,  in  suffering  recoveries  of  the  estates, 
which,  by  a  deed  executed  by  them  in  1822,  were  limited 
to  trustees,  among  other  trusts,  to  pay  B.  two  annuities  of 
6,000/.  and  1,000/.  during  D.'s  life,  with  power  to  2>.  to 
charge  the  estates  with  217,000  /.,  and  power  to  JS.  to  charge 
them  with  100,000  /.  to  be  raised  after  X>.'s  death.  B. 
assigned  his  annuities  and  charge  of  100,000  L  to  W.  to 
secure  the  repayment  of  monies  advanced.  In  1885,  W. 
filed  a  bill  in  Ireland  against  D.  and  B.  and  others,  for 
enforcing  these  securities.  Some  of  Z>.'s  creditors,  who,  in 
a  suit  instituted  in  1828,  had  obtained  the  benefit  of  a  suit 
pending  in  England  against  him,  and  the  trustees  of  the  deed 
of  1799  ^r  carrying  the  trusts  thereof  into  execution,  and 
the  appointment  of  a  receiver  over  the  trust  estates,  being 
made  defendants  to  TF.*s  bill,  claimed  by  their  answer  to 
be  first  incumbrancers  on  D.'s  annuity  of  10,000/.  to  the 
amount  of  the  rents  received  by  him  above  that  sum,  in 
breach  of  the  trusts  of  the  deed  of  1799. 

Held,  that  as  the  creditors  of  2>.,  in  their  suit,  never  sought 
to  attach  his  annuity  before  he  granted  the  annuities  out  of 
it  to  B.f  but  confined  their  proceedings  to  the  carrying 
of  the  trusts  of  the  deed  of  1799  into  execution,  B,  being 
no  party  to  them,  was  by  the  deed  of  1822  a  purchaser 
for  valuable  consideration,  without  notice ;  that  his  two  an- 
nuities were  well  charged  on  i!).'s  annuity  of  10,000  /.,  and 
W,,  as  U.'s  assignee,  was  a  prior  incumbrancer  on  it. — 
Houlditch  V.  Wallace^  p.  629. 

INTEREST  ON  JUDGMENT. 

On  a  judgment  affirmed  on  writ  of  error,  the  House  of  Lords 
gives  interest  from  the  day  of  its  affirmance  by  the  Exchequer 
Chamber,  pursuant  to  the  provisions  of  the  statute  3  &  4 
Will.  4,  c.  42,  s.  30. — Oarlandy.  Carlisle^  p.  364. 

LEGITIMACY. 

Husband  and  wife,  after  living  together  for  ten  years,  and 
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having  one  child,  agreed  to  separate.  They  accordingly 
afterwards  lived  apart,  but  within  such  distance  as  afforded 
them  opportunities  of  sexual  intercourse,  the  husband  not 
being  impotent.  Held,  that  the  presumption  of  law  in 
favour  of  the  legitimacy  of  a  child  begotten  and  bom  of  the 
wife  during  the  separation,  may  be  rebutted,  not  only  by 
evidence  to  show  that  the  husband  had  not  sexual  inter- 
course with  her,  but  also  by  evidence  of  their  conduct,  such 
as  that  the  wife  was  living  in  adultery,  that  she  concealed 
the  birth  of  the  child  from  the  husband,  and  declared  to 
him  that  she  never  had  such  child ;  that  the  husband  dis* 
claimed  all  knowledge  of  the  child,  and  acted,  up  to  his 
death,  as  if  no  such  child  was  in  existence ;  and  also,  that 
the  wife's  paramour  aided  in  concealing  the  child,  reared 
and  educated  it  as  his  own,  and  left  it  all  his  property  by 
his  will. — Morris  v.  DameSy  p.  168. 

LIMITATIONS,  STATUTE  OF.    See  Foreign  Law. 

MARRIAGE  CONTRACT. 

In  a  marriage  contract,  the  husband  covenanted  to  secure  to 
his  intended  wife  the  benefit  of  the  pension  or  annuity 
payable  from  a  certain  fund  to  the  widow  of  a  subscriber, 
^*  and  failing  thereof,  or  in  case  the  said  pension  or  annuity, 
from  whatever  cause,  shall  not  be  available  to  his  promised 
wife,  excepting  only  through  her  right  to  and  possession  of 
property  producing  the  amount  of  the  pension,  he  bound 
himself,  his  executors,"  &c.  to  make  payment  to  her  of  a 
clear  yearly  annuity  equal  to  the  pension.  At  the  time  of 
his  death  he  had  secured  his  wife  a  pension  on  the  Bombay 
Military  Fund  to  the  amount  of  365  /.  a  year.  From  dif- 
ferent causes  (other  than  her  possession  of  property  pro- 
ducing the  amount  of  the  pension)  the  payment  of  the 
pension  was  at  first  reduced,  and  afterwards  stopped. 
Held  that  the  contract  was  an  absolute  contract  to  make 
good  the  amount  of  the  pension  in  every  case  but  that  of 
the  possession  of  property  producing  a  similar  amount, 
and  that  event  not  having  happened,  the  husband's  estate 
was  declared  liable. — Taylor  v.  Hossackj  p.  380. 

PATENT.     iS^^  Peerage. 

PEERAGE.     See  Evidence.    Practice. 

1.  B,  claiming,  of  right,  to  be  Lord  Baron  of  Slane,  in  the 
peerage  of  Ireland,  as  heir  general  of  the  last  Lord  Slane, 
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and  aUeging  that  the  same  was  a  barony  in  fee,  showed  by 
his  statement  and  proofs^  that  from  the  first  creation  of  a 
peerage  in  his  ancestors  to  the  year  1697,  four  such  peers, 
dying  at  various  periods  without  issue  male,  but  leaving 
daughters  or  sisters^  were  severally  succeeded  in  the  dignity 
by  the  heirs  male,  uncles  or  cousins,  who  were  in  posses- 
sion of  the  fomily  estates.  The  claimant  further  showed 
that  a  Lord  Baron  of  Slane,  whom  he  alleged  to  be  the 
last  peer  of  the  family,  and  of  whom  he  stated  himself  to 
be  sole  heir  general,  left  a  daughter,  an  only  child,  who 
long  survived  him,  but  did  not  claim  the  peerage,  and  also 
two  sisters,  the  elder  of  whom  he  stated  to  have  died  without 
issue,  and  from  the  younger  the  claimant  derived  his  descent 
as  her  sole  heir.  Held  that  the  claimant,  though  he  might 
be  heir  general,  had  failed  to  make  out  his  claim  to  the 
dignity,  as  it  appeared  by  his  own  statement  to  have  gone 
uniformly  to  the  heirs  male  in  exclusion  of  the  heirs  female, 
who  had  never  made  claim  to  it. — Slane  Peeragef  p.  28. 

2.  Upon  a  claim  to  a  Scotch  peerage,  where  no  patent  of  crea- 
tion can  be  found,  but  it  appears  from  the  records  of  the 
Parliament  that  the  ancestor  from  whom  the  dignity  is 
alleged  to  have  descended  sat  in  Parliament,  an  original 
instrument,  purporting  to  be  under  the  great  seal  of  Scot- 
land, and  produced  from  the  repositories  of  the  heir  of 
entail  of  the  family  estates,  will  be  received  as  evidence  of 
the  creation  of  such  peer,  with  a  limitation  to  him  and  his 
heirs  male  therein  stated. — The  Htmtly  Peerage^  p.  349. 

'  8.  If  a  claimant  omit  to  give  evidence  of  the  creation  and 
limitation  of  one  of  several  dignities  to  which  he  states  in 
his  petition  that  he  is  of  right  entitled,  the  Committee  for 
Privileges  will  not  report  that  he  has  made  good  his  claim 
to  that  dignity,  on  the  presumption  that  it  descended  from 
the  same  ancestor  with  the  other  dignities  to  which  the 
claimant  has  proved  his  right — Id.  Ibid, 

4.  In  a  claim  of  peerage,  it  is  not  sufficient,  in  the  petition  to 
the  Crown,  to  state  that  the  claimant  is  of  right  entitled  to 
the  dignity,  but  the  petition  should  pray  that  the  claimant 
maybe  declared  so  entitled,  and  the  Committee  for  Privi- 
leges or  the  House  has  no  power  to  supply  the  defect  of 
the  prayer,  but  it  will  be  necessary  for  claimant  to  present 
an  amended  petition  to  the  Crown. — Id.  Ibid, 
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6,  On  a  claim  by  coheirs  to  the  dignity  of  a  Baron,  created 
in  the  reign  of  H.  8,  and  in  abeyance  from  the  reign  of 
Car.  2,  they  proved  that  their  ancestor  sat  among  the 
Peers  in  Parliament  in  the  25th  of  H,  8. ;  that  he  was 
duly  summoned  to  and  sat  in  the  Parliament  of  the  28th  of 
H.  8,  and  that  he  and  his  heirs  male — who  were  also  his 
heirs  general — ^were  summoned  to  and  sat  in  several  suc- 
ceeding Parliaments,  by  the  style  and  title  of  Lord  Vaux. 
To  account  for  the  want  of  evidence  of  a  writ  of  summons 
prior  to  the  sitting  in  the  2oth  of  IT.  8,  they  showed  that 
there  were  no  Lords'  Journals  extant  from  the  7th  to  the 
25th  of  JJ.  8;  that  the  enrolments  of  writs  during  that 
period  were  very  imperfect ;  and  that,  although  the  Patent 
Rolls  were  complete,  no  patent  or  charter  of  creation  of 
a  barony  of  Vaux^  nor  any  record  or  trace  of  such  patent, 
was  discovered,  after  the  most  diligent  searches  in  all  the 
offices  for  records.  Held  that  the  barony  of  Vqux  was 
created  by  writ  of  summons  and  sitting  in  Parliament,  and 
was  therefore  descendible  to  heirs  general.  — TAc  Vaux 
Peerage,  p.  526. 

PLEADING.     See  Corporation,  1. 

PRACTICE.      See  Costs.       Interest  on  Judgment.     Peer- 
age, 8,  4. 

1.  JP.,  whose  petition  to  the  King  claiming  the  barony  of  Slane 
as  heir  male  was  referred  to  the  Attorney-general,  but  no 
report  made  thereon,  was,  upon  petition  to  the  House  of 
Lords,  and  a  statement  by  the  Attorney-general  to  the 
Committee  of  Privileges,  admitted  to  appear  by  his  counsel 
and  agents  to  oppose  ^.'s  claim. — Slane  Peerage,  p.  23. 

2.  If  in  a  claim  of  peerage,  an  important  question  of  law  arises, 
the  Committee  will  depart  from  the  ordinary  rule,  and  hear 
two  counsel  on  each  side. — Id,  Ibid. 

8.  A  Bill  of  Exceptions  tendered  to  the  direction  given  by  the 
Judge  to  the  jury,  set  forth  the  pleadings  and  evidence, 
and  then  referred  to  a  lease,  part  of  which  was  inserted  by 
way  of  extract.  The  judgment  of  the  Court  on  the  Bill  of 
Exceptions  having  been  brought  up  by  Writ  of  Error  to 
this  House,  the  counsel  for  the  Plaintiff  in  Error  proposed 
to  read  a  part  of  the  lease  not  extracted  into  the  Bill  of 
Exceptions.  Held,  that  they  were  not  at  liberty  to  do  so. 
— Galwey  v.  Baker,  p.  157. 
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4.  On  a  motion  in  the  Court  of  Ctianceiy  for  a  new  trial  of  an 
issue,  the  parties  by  their  counsel  consented  to  take  the 
Lord  Chancellor's  decree,  on  the  evidence  taken  on  the 
former  trials,  in  order  to  avoid  further  expense  and  delay. 
Held,  that  such  decree  was  subject  to  iq>peal  to  this  House. 
— Morris  v.  Domes,  p.  168. 

6.  Where  A.  presents  a  petition  of  appeal,  and  B,  presents  a 
counter  petition,  praying  that  the  former  may  be  dismissed 
as  incompetent,  B.  is  entitled  to  begin  on  the  argument  as 
to  the  competency  of  the  appeal. — Qray  y.  Forbes,  p.  357. 

6.  When;  there  are  several  coheirs  to  a  dignity,  and  some  only 
claim  it,  they  must  give  notice  to  the  others. — Vuux 
Peerage,  p.  626.  • 

SET  OFF.    See  Trust  Dbbd. 

TRUST.    See  Cobporation.    Devisb. 

WILL.    8^  Devise. 

WITNESS.    /S^e  Evidbkce. 
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